UNI TED STATES DI STRI CT COURT
SOQUTHERN DI STRI CT OF NEW YORK

STATE OF CONNECTI CUT, et al.
Plaintiffs,
- agai nst -

AVERI CAN ELECTRI C PONER
COVPANY, INC., et al.

Def endant s.
OPEN SPACE | NSTI TUTE, et al.
Plaintiffs,
: 04 Civ. 5669 (LAP)
- agai nst - : 04 Civ. 5670 (LAP)

AMERI CAN ELECTRI C PONER :
COWPANY, INC., et al., ) OCPI NI ON AND ORDER

Def endant s.

LORETTA A. PRESKA, United States District Judge:

The Framers based our Constitution on the idea that a
separation of powers enables a system of checks and bal ances,
allow ng our Nation to thrive under a Legislature and Executive
that are accountable to the People, subject to judicial review by

an i ndependent Judiciary. See Federalist Paper No. 47 (1788);

US Const. arts. I, Il, Ill. Wile, at tinmes, sonme judges have
becone involved with the nost critical issues affecting Anerica,
political questions are not the proper domain of judges. See,

e.q., Baker v. Carr, 369 U S 186 (1962); N xon v. United States,

506 U.S. 224 (1993). Were judges to resolve political questions,

there would be no check on their resol uti ons because the



Judiciary is not accountable to any other branch or to the
Peopl e. Thus, when cases present political questions, “judicial
review woul d be inconsistent with the Framers’ insistence that
our system be one of checks and bal ances.” N xon, 506 U S. at
234-35. As set out below, cases presenting political questions
are consigned to the political branches that are accountable to
the People, not to the Judiciary, and the Judiciary is w thout

power to resolve them This is one of those cases.

BACKGROUND*

The States of Connecticut, New York, California, |owa,
New Jer sey, Rhode I|sland, Vernont, and Wsconsin and the City of
New York (the “State Plaintiffs”) and the Open Space Institute,
Inc. (“OSI”), the Open Space Conservancy, Inc., and the Audubon
Soci ety of New Hanpshire (the “Private Plaintiffs”)
(collectively, “Plaintiffs”) bring the above-capti oned actions
agai nst American Electric Power Conpany, Inc., American Electric
Power Service Corporation (together, “AEP"), the Sout hern Conpany
(“Sout hern”), Tennessee Valley Authority (“TVA’), Xcel Energy
Inc. (“Xcel”), and C nergy Corporation (“Cinergy”) (collectively,

“Defendants”) under federal common law or, in the alternative,

'For the purposes of these notions, the allegations of the
conplaints are accepted as true. See Tarshis v. Riese Og., 211
F.3d 30, 35 (2d Gr. 2000); Desiderio v. National Ass’'n of Secs.
Dealers, Inc., 191 F.3d 198, 202 (2d Cr. 1999); Jaghory v. New
York State Dep’t of Educ., 131 F.3d 326, 329 (2d Cr. 1997).
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state law, to abate what Plaintiffs describe as the “public
nui sance” of “global warmng.” State Conpl. ¢ 1;2 GSI Conpl. 1
1.%® Defendants now nove to disniss the conplaints for, inter
alia, lack of jurisdiction and failure to state a cl ai mupon
which relief can be granted. For the reasons set forth bel ow,
Def endants’ notions are granted.

The State Plaintiffs, claimng to represent the
interests of nore than 77 mllion people and their related
envi ronments, natural resources, and econom es, and the Private
Plaintiffs, non-profit land trusts, bring these federal common
| aw publ i c nui sance actions to abate what they allege to be
Def endants’ contributions to the phenonenon conmonly known as
gl obal warm ng. State Conpl. Y 1, 146; OSI Conpl. 1Y 1, 92, 103.
Plaintiffs assert that the Defendants collectively emt
approximately 650 mllion tons of carbon dioxide annually, State
Compl. § 2; OSI Conpl. T 3, that carbon dioxide is the primary
greenhouse gas, State Conpl. T 1; OSI Conpl. ¥ 2, and that
gr eenhouse gases trap atnospheric heat and cause gl obal warm ng,
State Conpl. 1 1; OSI Conpl. § 2.

As part of their venue allegations, Plaintiffs maintain

that global warmng wll cause irreparable harmto property in

“State Conpl.” refers to the conplaint filed by the State
Plaintiffs (captioned 04 G v. 5669 (LAP)) on July 22, 2004.

30sl Conpl.” refers to the conplaint filed by the Private
Plaintiffs (captioned 04 G v. 5670 (LAP)) on July 22, 2004.
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New York State and New York City and that it threatens the

heal th, safety, and well-being of New York’s citizens, residents,
and environnent. State Conpl. 1Y 2, 20, 24, 26, 30, 34, 159; CsS
Conpl . 9 80-88, 93.

According to the conplaints, Defendants “are the five
| argest emtters of carbon dioxide in the United States” and
their em ssions “constitute approximately one quarter of the U S
el ectric power sector’s carbon dioxide em ssions.” State Conpl .

9 98; OSI Conpl. T 55. According to the conplaints, U S.

el ectric power plants are responsible for “ten percent of
wor | dwi de carbon di oxi de em ssions from human activities.” State
Compl . ¢ 100; OsI Conpl. § 53.

State Plaintiffs assert that global warm ng has al ready
occurred in the formof a docunented increase in average
tenperatures in the United States of between .74 and 5 degrees
Fahrenheit since 1900, State Conpl. T 103, 104, and a decline in
snowfal |l and the duration of snow cover in recent decades, State
Compl . ¢ 105, 106. 1In addition to what State Plaintiffs say are
t hese al ready-docunented climte changes, the United States
Envi ronmental Protection Agency (the “EPA’) projects an increase
in tenperature of approximately 4 to 5 degrees by the year 2100.
State Conpl. § 106. Private Plaintiffs assert that the
I nt ergovernnental Panel on dimte Change projects that the

gl obal average surface air tenperature wll increase



approximately 2.5 to 10.4 degrees Fahrenheit fromthe year 1990
to 2100. OSI Conpl. Y 61.

Plaintiffs say the natural processes that renove carbon
di oxi de fromthe atnosphere now are unable to keep pace with the
| evel of carbon di oxide em ssions. State Conpl. § 87; OSI Conpl.
1 51. As aresult, Plaintiffs allege, carbon dioxide |evels have
i ncreased approxi mately 34% since the industrial revolution
began, causing increased tenperatures. State Conpl. { 88; CSI
Compl. 9 50. Plaintiffs further allege that because the planet’s
natural systens take hundreds of years to absorb carbon dioxi de,
Def endants’ past, present, and future em ssions wll remain in
t he atnmosphere and contribute to gl obal warm ng for many decades
and, possibly, centuries. State Conpl. § 102; OGSl Conpl. { 56.
Al though Plaintiffs acknow edge that there is sone dispute about
the rate and intensity of the process of global clinmte change,
Plaintiffs say official reports from American and international
scientific bodies denonstrate the clear scientific consensus that
gl obal warm ng has begun, is altering the natural world, and w |l
accel erate over the com ng decades unless action is taken to
reduce em ssions of carbon dioxide. State Conpl. 91 80, 81; CslI
Conpl . 1 44-47.

Congress has recogni zed that carbon di oxi de em ssi ons
cause gl obal warm ng and that gl obal warmng will have severe

adverse inpacts in the United States, but it has declined to



i npose any formal limts on such em ssions. See, e.q., The @ obal
Climate Protection Act of 1987, P.L. 100-204, Title X,
881102-03, reprinted at 15 U.S.C. 8 2901 note. However, Congress
and the Executive Branch have taken several steps to better

under stand and address the conpl ex issue of global warm ng. As
early as 1978, Congress established a “national climte progrant
to i nmprove understandi ng of gl obal clinmate change through
research, data collection, assessnents, information

di ssem nation, and international cooperation. See National
Climte Program Act of 1978, 15 U.S.C. 88 2901, et seq. Two
years later, in the Energy Security Act, Pub. L. No. 96-294, tit.
VII, § 711, 94 Stat. 611, 774-75 (1980), Congress directed the

O fice of Science and Technol ogy Policy to engage the Nati onal
Acadeny of Sciences in a study of the “projected inpact, on the

| evel of carbon dioxide in the atnosphere, of fossil fuel
conmbustion, coal-conversion and rel ated synthetic fuels
activities” authorized by the Energy Security Act. In the d obal
Climate Protection Act of 1987, Congress directed the Secretary
of State to coordinate U S. negotiations concerning gl obal

climate change. See 15 U S.C. 8 2901 note; see also id. 8§ 2952(a)

(directing the President and Secretary of State in 1990 to
“Initiate discussions” with other nations for agreenents on

climate research).



In 1990, Congress enacted the G obal Change Research
Act, 15 U S. C. 88 2931-2938, which established a ten-year
research programfor global climate issues, id. 8§ 2932, directed
the President to establish a research programto “inprove
under st andi ng of gl obal change,” id. 8 2933, and provided for
scientific assessnents every four years that “analyze[] current
trends in global change,” id. 8 2936(3). Congress al so
established a programto research agricultural issues related to
gl obal climate change, Pub. L. No. 101-624, tit. XXV, 8§ 2402,
104 Stat. 4058, 4058-59 (1990), and, two years later, directed
the Secretary of Energy to conduct several assessnments related to
gr eenhouse gases and report to Congress, Energy Policy Act of
1992, Pub. L. No. 102-486, 8§ 1604, 106 Stat. 2776, 3002.

In 1992, as a result of the negotiations authorized by
the A obal Cimte Protection Act of 1987, President George H W
Bush signed, and the Senate ratified, the United Nations
Framewor k Convention on Clinmate Change (“UNFCCC’), which brought
together a coalition of countries to work toward a coordi nat ed
approach to address the international issue of global warm ng.
Following ratification of the UNFCCC, nenber nations negoti ated
the Kyoto Protocol, which called for mandatory reductions in the
gr eenhouse gas em ssions of devel oped nations. See UNFCCC, Kyoto

Protocol (Dec. 11, 1997).



Al t hough President WIliam Jefferson Clinton signed the
Kyoto Protocol, it was not presented to the Senate, which
formal |y expressed m sgivings over the prospect that the
potenti al econom c burdens of carbon di oxi de reductions would be
shoul dered excl usively by devel oped nations, such as the United
States. S. Res. 98, 105th Cong. (1997) (resolving by vote of 95-0
to urge the President not to sign any agreenent that would result
in serious harmto the econony or that did not include provisions
regardi ng the em ssions of devel oping nations). Thereafter,
Congress passed a series of bills that affirmatively barred the
EPA frominplenmenting the Protocol. See Pub. L. No. 105-276, 112
Stat. 2461, 2496 (1998); Pub. L. No. 106-74, 113 Stat. 1047, 1080
(1999); Pub. L. No. 106- 377, 114 Stat. 1141, 1441A-41 (2000).
The EPA has ruled that the Cean Air Act does not authorize
carbon di oxi de regul ation. Control of Em ssions from New H ghway
Vehi cl es and Engi nes, 68 Fed. Reg. 52,922 (Sept. 8, 2003).

Presi dent George W Bush opposes the Protocol because
it exenpts devel opi ng nations who are major emtters, fails to
address two maj or pollutants, and woul d have a negative econonic
i npact on the United States. See Transcript, President Bush
Di scusses d obal dimte Change (Jun. 11, 2001). Instead, the
policy of the current adm nistration “enphasizes international
cooperation and pronptes working with other nations to devel op an

efficient and coordi nated response to gl obal climte change,”



whi ch the EPA describes as a “prudent,” “realistic and effective
| ong-term approach to the global climte change issue.” 68 Fed.
Reg. at 52933.

Here, to curtail Defendants’ contribution to gl obal
warm ng, Plaintiffs “seek an order (i) holding each of the
Def endants jointly and severally liable for contributing to an
ongoi ng public nuisance, global warm ng, and (ii) enjoining each
of the Defendants to abate its contribution to the nui sance by
capping its em ssions of carbon dioxide and then reducing those
em ssions by a specified percentage each year for at |east a
decade.” State Conpl. § 6; OSI Conpl. q 10. According to
Plaintiffs, the unspecified reductions they seek “wll contribute
to a reduction in the risk and threat of injury to the plaintiffs
and their citizens and residents fromglobal warmng.” State
Compl . § 148; OsI Conpl. § 90.

By way of a variety of notions, supported by Unions for
Jobs and the Environnent and opposed by the Association of the
Bar of the City of New York, as am ci, Defendants nove to dism ss
the conpl ai nts agai nst them on several grounds. First,
Def endants contend that Plaintiffs have failed to state a claim
upon which relief can be granted because: (1) there is no
recogni zed federal common | aw cause of action to abate greenhouse
gas em ssions that allegedly contribute to global warm ng; (2)

separation of powers principles preclude this Court from



adj udi cating these actions; and (3) Congress has di spl aced any
federal common | aw cause of action to address the issue of gl obal
war m ng. Second, Defendants contend that this Court |acks
jurisdiction over Plaintiffs’ clainms because: (1) Plaintiffs do
not have standing to sue on account of global warm ng and (2)
Plaintiffs’ failure to state a clai munder federal |aw divests
the Court of § 1331 jurisdiction. Def. Menb. at 27.% In addition
to advancing these primary argunents, Defendants Sout hern, TVA
Xcel, and Ci nergy nove to dismss for |ack of personal
jurisdiction, and TVA noves to dism ss because, as an agency and
instrunmentality of the United States, it clains that it cannot be
sued for a tort when the subject of the lawsuit is the actions it
perfornms as part of its discretionary functions. TVA Meno. at 11-

12.°

DI SCUSSI ON

Rul e 12(b)(6) of the Federal Rules of G vil Procedure
requires dismssal of conplaints that are not legally sufficient.

&ol dman v. Belden, 754 F.2d 1059, 1067 (2d Gr. 1985). Rule

“Def. Meno.” refers to the Menorandum of Law in Support of
Def endants’ Mdtions to Dismss the Conplaints for Lack of Subject
Matter Jurisdiction and for Failure to State a C ai m Upon Wi ch
Relief Can Be Granted filed on Septenber 30, 2004.

*“TVA Menp.” refers to the Menorandum of Law in Support of
Tennessee Valley Authority’s Mdtions to Disnmiss on Federal
Di scretionary Function Gounds filed on Septenber 30, 2004.
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12(b) (1) requires dism ssal when “the district court |acks the

statutory or constitutional power to adjudicate it.” Makarova v.

United States, 201 F.3d 110, 113 (2d Cr. 2000). A “plaintiff

asserting subject matter jurisdiction has the burden of proving
by a preponderance of the evidence that it exists.” Mkarova, 201

F.3d at 113 (citing Malik v. Meissner, 82 F.3d 560, 562 (2d Cr

1996)). Under both rules, as noted above, this Court nust accept
the allegations of the conplaints as true and construe al
reasonabl e inferences in favor of Plaintiffs. See supra note 1
Because federal courts are courts of limted
jurisdiction, whether a court has jurisdiction is an issue

generally to be addressed first. See Steel Co. v. Citizens for a

Better Environnent, 523 U S. 83, 95 (1998). *“The requirenent

that jurisdiction be established as a threshold matter ‘spring[s]
fromthe nature and limts of the judicial power of the United
States’ and is ‘inflexible and wthout exception.”” Id. at 94-95

(quoting Mansfield, C. & L.MR Co. v. Swan, 111 U S. 379, 382

(1884)). “[E]ither the absence of standing or the presence of a
political question suffices to prevent the power of the federal
judiciary from being i nvoked by the conpl aining party.”

Schl esi nger v. Reservists Conmttee to Stop the War, 418 U. S.

208, 215 (1974) (internal citations omtted).
The threshold jurisdictional question in this case is

whet her the conplaints raise non-justiciable political questions

11



that are beyond the limts of this Court’s jurisdiction.?®

Def endants argue that “separation-of-powers principles forecl ose
recognition of the unprecedented ‘nuisance’ action plaintiffs
assert,” see Def. Reply Meno. at 7,7 which | take to be an
argunent that Plaintiffs raise a non-justiciable political
guestion. At oral argunent, counsel for AEP and C nergy argued
that by “asking this Court to resolve an environnental policy
question with sweeping inplications for the nation’s econony, its
foreign relations, and even potentially its national security,”
Plaintiffs “have put the cart before the horse.” Tr. 6:1-6:5;

11: 11.8 Defendants AEP and Ci nergy al so note that the Suprene
Court inposes on courts “an unflagging duty” to exercise their
jurisdiction appropriately and refrain fromresol ving questions

of high policy, which are for the political branches. Tr. 10:22-

®The extraordinary allegations and relief sought in this
case render it one in which an analysis of Plaintiffs’ standing
woul d involve an analysis of the nerits of Plaintiffs’ clains.
For exanple, determ ning causation and redressibility in the
context of alleged global warm ng would require nme to nmake
judgnments that could have an inpact on the other branches’
responses to what is plainly a political question. Accordingly,
because the issue of Plaintiffs’ standing is so intertwined with
the nerits and because the federal courts lack jurisdiction over
this patently political question, | do not address the question
of Plaintiffs’ standing.

“Def. Reply Menp.” refers to the Reply in Support of
Def endants’ Motions to Dism ss the Conplaints for Lack of Subject
Matter Jurisdiction and for Failure to State a C ai m Upon Wi ch
Relief Can Be Granted filed on Decenber 17, 2004.

“Tr.” refers to the transcript of the oral argunents held
on August 12, 2005.
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10: 25; 11:17-11:19. Accordingly, this issue wll be addressed
first.

To determine if a case is justiciable in light of the
separation of powers ordained by the Constitution, a court nust
deci de “whether the duty asserted can be judicially identified
and its breach judicially determ ned, and whether protection for

the right asserted can be judicially nolded.” Baker v. Carr, 369

U S. 186, 198 (1962). Six situations have been recogni zed as
i ndicating the existence of a non-justiciable political question:

[1] a textually denonstrable constitutiona
conmtnent of the issue to a coordinate
political departnent; or [2] a lack of
judicially di scover abl e and manageabl e
standards for resolving it; or [3] the
impossibility of deciding without an initia
policy determnation of a kind clearly for
nonj udi ci al di scretion; or [ 4] t he
inpossibility of a court’s undertaking
i ndependent resol uti on wit hout expressing | ack
of the respect due coordi nate branches of the
government; or [5] an unusual need for
unquestioning adherence to a political
deci sion already nmade; or [6] the potentiality

of enbar r assnent from mul tifarious
pronouncenents by various departnments on one
guesti on.

Vieth v. Jubelirer, 541 U S. 267, 277-78 (2004) (quoting Baker v.

Carr, 369 U. S. 186, 217 (1962)). Although several of these
i ndicia have forned the basis for finding that Plaintiffs raise a
non-justiciable political question, the third indicator is

particularly pertinent to this case.

13



As noted above, a non-justiciable political question
exi sts when a court confronts “the inpossibility of deciding
wi thout an initial policy determnation of a kind clearly for
nonj udi ci al discretion.” Vieth, 541 U S. at 278. As the Suprene
Court has recogni zed, to resolve typical air pollution cases,
courts must strike a bal ance “between interests seeking strict
schenes to reduce pollution rapidly to elimnate its social costs
and interests advancing the econom c concern that strict schenes
[Wwll] retard industrial devel opnent with attendant soci al

costs.” Chevron U S. A, Inc. v. Natural Res. Def. Council, Inc.,

467 U. S. 837, 847 (1984). In this case, bal ancing those

interests, together with the other interests involved, is

i npossible without an “initial policy determnation” first having

been made by the el ected branches to which our systemcommts

such policy decisions, viz., Congress and the President.
Plaintiffs advance a nunber of argunents why theirs is

a sinple nuisance claimof the kind courts have adjudicated in

t he past, but none of the pollution-as-public-nuisance cases®

cited by Plaintiffs has touched on so nmany areas of national and

Plaintiffs rely on, for exanple, New Jersey v. New York
Cty, 283 U S 473, 476-77 (1931) (involving garbage dunped into
the ocean that polluted New Jersey beaches); CGeorgia v. Tennessee
Copper Co., 206 U.S. 230, 236 (1907) (involving a conmpany
di schargi ng noxi ous gas that threatened forests, orchards, and
crops in five counties); State of New York v. Shore Realty Corp.
758 F.2d 1032, 1038 (2d Cr. 1984) (involving nore than el even
tanks and 400 druns of substances that are considered “hazardous”
wi thin the neaning of CERCLA).
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international policy. The scope and nmagnitude of the relief
Plaintiffs seek reveals the transcendently |egislative nature of
this litigation. Plaintiffs ask this Court to cap carbon di oxide
em ssions and mandat e annual reductions of an as-yet-unspecified
percentage. State Conpl., Prayer for Relief § b. Such relief
woul d, at a mninum require this Court to: (1) determne the
appropriate |level at which to cap the carbon di oxi de em ssions of
t hese Defendants; (2) determ ne the appropriate percentage
reduction to i npose upon Defendants; (3) create a schedule to
i npl emrent those reductions; (4) determ ne and bal ance the
inplications of such relief on the United States’ ongoi ng
negotiations with other nations concerning global climte change;
(5) assess and neasure avail able alternative energy resources;
and (6) determ ne and bal ance the inplications of such relief on
the United States’ energy sufficiency and thus its national
security-—-all without an “initial policy determ nation” having
been made by the el ected branches.

Def endants have set forth just a few of the difficult
“initial policy determnation[s]” that would have to be nade by
the el ected branches before any court coul d address these issues:

[Given t he numer ous contributors of

gr eenhouse gases, shoul d the societal costs of

reducing such em ssions be borne by just a

segnent of the electricity-generating industry

and their industrial and other consuners?

Shoul d t hose costs be spread across the entire
el ectricity-generating industry (including

15



utilities

in the plaintiff States)? O her

i ndustri es?

VWhat are
choi ces?

VWhat are

the economic inplications of these

the inplications for the nation's

energy independence and, by extension, its

nati ona
Def. Menb. at 7-8.
If there

“initial policy det

security?

is any doubt as to the conplexity of the

ermnation[s]” that nust be made by the

el ected branches before a non-el ected court can properly

adj udi cate a gl obal

the statenents of t

war m ng nui sance claim one need only |look to

he EPA, the agency in which “Congress has

vested adm nistrative authority” over the “technically conpl ex

area of environnent

al law,” New Engl and Legal Foundati on v.

Costle, 666 F.2d 30, 33 (2d Cr. 1981), and which has been

grappling with the

change for years.

proper approach to the issue of global climte

For exanpl e:

It is hard to imagine any issue in the
envi ronmental area having greater “economc
and political significance” than regul ation of
activities that mght lead to global climte
change. 68 Fed. Reg. 52922, 52928 (Sep. 8,

2003).

The issue of global climte change . . . has
been discussed extensively during the |ast

three Pr

esidential canmpaigns; it is the

subj ect of debate and negotiation in several

internati
been intr
years to
52928.

onal bodies; and nunmerous bills have
oduced in Congress over the last 15
address the issue. 68 Fed. Reg. at
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Unilateral [regulation of carbon dioxide

emssions in the United States] could also

weaken U.S. efforts to persuade key devel opi ng

countries to reduce the [greenhouse gas]

intensity of their economes. 68 Fed. Reg. at

52931.

Unavoi dably, climate change raises inportant

foreign policy issues, and it is the

President’s prerogative to address them 68

Fed. Reg. at 52931.

Virtually every sector of the U S. econony is

either directly or indirectly a source of

[ gr eenhouse gas] em ssions, and the countries

of the world are involved in scientific,

technical, and political-level discussions

about climate change. 68 Fed. Reg. at 52928.
Consi dering these statenments in no way undernines the
| ongstandi ng principle that the judicial branch, not the
political branches, determ nes, on a case-by-case basis, when a
political question is raised. Looking at the past and current
actions (and deliberate inactions) of Congress and the Executive
within the United States and globally in response to the issue of
climate change nerely reinforces nmy opinion that the questions
raised by Plaintiffs’ conplaints are non-judiciable political
guesti ons.

The parties dispute what effect, if any, the relief
sought by Plaintiffs would have on United States foreign
relations. Plaintiffs contend that there would no effect because

the “[o]fficial United States policy is to reduce donestic

17



emssions.” Pl. Qpp. at 20.° Plaintiffs cite, inter alia, EPA

and DOE' s pronotion of voluntary efforts to reduce greenhouse gas
em ssions, the President’s statenent that “[we] can nake great
progress in reducing emssions, and we will. Yet, even that
isn’t enough,” Congress’ conmm ssioning of research on

t echnol ogi es to reduce carbon di oxi de em ssions, and the UNFCCC s
references to limting emssions. Pl. Cpp. at 21. However,
official United States policy is expressed by statutes and
treaties in force, not press releases. And “[a]s Justice
Frankfurter observed, in interpreting a statute, ‘[o0]ne

must . . . listen attentively to what it does not say.’”

Commonweal th of Mass. v. United States EPA, 2004 W 2584896, at

*11 (D.C. Cr. Nov. 2, 2004) (citing Felix Frankfurter, Sone

Refl ections on the Reading of Statutes, 47 Colum L. Rev. 527,

536 (1947)). The explicit statenents of Congress and the
Executive on the issue of global clinmte change in general and
their specific refusal to inpose the limts on carbon dioxide

em ssions Plaintiffs now seek to inpose by judicial fiat confirm
that making the “initial policy determ nation[s]” addressing

gl obal climte change is an undertaking for the political

br anches.

%“pl . Cpp.” refers to the Plaintiffs’ Menorandum of Law in
Qpposition to Defendants’ Mtions to Dismss the Conplaints for
Lack of Subject Matter Jurisdiction and for Failure to State a
Cl ai m Upon Which Relief Can Be Granted filed on Novenber 19,
2004.
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Because resol ution of the issues presented here
requires identification and bal ancing of econom c, environnental,
foreign policy, and national security interests, “an initial
policy determ nation of a kind clearly for non-judicial
discretion” is required. Vieth, 541 U S. at 278 (quoting Baker,
369 U.S. at 212). Indeed, the questions presented here “uniquely
demand singl e-voiced statenent of the Governnent’s views.” Baker,
369 U.S. at 211. Thus, these actions present non-justiciable
political questions that are consigned to the political branches,

not the Judiciary.

CONCLUSI ON

For the reasons set forth above, the conplaints are
di sm ssed. The Clerk of the Court shall mark these actions

cl osed and all pending notions denied as noot.

SO ORDERED
Sept enber 15, 2005

Loretta A. Preska, U S. D.J.
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