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Appeal fromthe United States District Court
for the Southern District of Texas

Bef ore GARWOOD, SM TH and CLEMENT, G rcuit Judges.
GARWOOD, Circuit Judge:

Plaintiffs-appellants brought this suit under the Nati onal
Envi ronmental Policy Act (NEPA), 42 U S.C. 8§ 4321 et seq., and
the Cean Water Act (CWA), 33 U S.C. 8§ 1251 et seq., against the
United States Arny Corps of Engineers (Corps) seeking recision of
a 33 US C. 8 1344 dredge and fill permt issued by the Corps to
the Port of Houston (Port) for the construction of a ten-berth
cargo and cruise ship termnal adjacent to the Bayport Shipping
Channel off Galveston Bay. The district court granted summary
judgnent to the Corps and the intervenor Port. W affirm

Facts and Proceedi ngs Bel ow

On Cctober 8, 1998, the Port filed an application with the
Corps for a 33 U.S.C. §8 1344 permt to dredge and fill navigable
waters of the United States. The Port proposed building a cargo
and cruise ship termnal on undevel oped | and adjacent to the
Bayport Shipping Channel al ong the northwestern coast of
Gal veston Bay. The plan called for seven cargo ship berths,
three cruise ship berths, and extensive ancillary facilities
along a region of the coast that is heavily industrialized. The

Port intends to finance the Bayport project with proceeds froma



$387 mllion 1999 bond issue for that purpose approved by the
voters of Harris County, Texas in which both the Port and Bayport
are | ocated.

The Corps undertook the conprehensive technical and public
interest review required by the Code of Federal Regul ations.
See, e.g., 33 CF.R 8 230 (procedures for inplenenting NEPA); 33
C.F.R 8 320 (outlining the Corps’ general regulatory policy); 40
C.F.R 8 1502 (preparation of an environnental inpact statenent).
Fol |l ow ng public input and prelimnary technical work, the Corp
issued its Draft Environnmental I|npact Statenent (DEIS) on
Novenber 12, 2001. The Corps continued its technical work and
accepted public comment on the DEIS until August 2002. N ne
months | ater, on May 16, 2003, the Corps issued its Final
Envi ronnmental |npact Statenent (FEI'S) and entertained further
public comment until August 2003. The Corps then issued its
ei ght -vol une Record of Decision (ROD) on Decenber 19, 2003, in
whi ch the Corps approved a plan for the construction of the
Bayport term nal and the mandatory preservation of undevel oped
areas el sewhere to conpensate for the environnental |oss at
Bayport. The Corps granted the 33 U S.C. § 1344 dredge and fil
permt on January 5, 2004, over five years after the permt
application was fil ed.

Meanwhi | e, as the Corps was considering the Bayport permt

application, it was also considering a simlar dredge and fill



permt application filed in April 2000 by Texas Cty, Texas to
build a six-berth cargo term nal at Shoal Point in Galveston
County al ong the southwestern coast of Galveston Bay. The Corps
issued a permt to Texas City on April 23, 2003, approxi mately
one nonth before it handed down its FEIS on the Port’s Bayport
permt application.

On January 29, 2004, appellants filed their second (and
final) anended conplaint asking the district court to vacate the
permt and enjoin the Port from proceeding with the Bayport
proj ect because the Corps had issued the permt in violation of
the CWA and NEPA.! Appellants al so sought a prelimnary
i njunction agai nst construction while judicial review was
pending. Rather than rule on this notion, the district court
agreed to an expedited pretrial schedule and a sunmary j udgnment
ruling by May 4, 2004. The Port then agreed to “stand still”
whil e the case went forward through summary judgnent. The
parties filed cross-notions for sunmmary judgnent in April 2004,
and the district court granted summary judgnent to appell ees and
agai nst appellants on May 4, 2004. Final judgnent was entered
t he sane day.

Di scussi on

1'As with the original and first amended conplaints
(respectively filed June 24 and August 15, 2003), the second
anended conplaint did not nane the Port as a defendant. The Port
is an intervenor, having been permtted on Cctober 16, 2003, to
intervene as a matter of right under FED. R CQv. P. 24(a).
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1. St andard of Revi ew

We review a grant of summary judgnent de novo under the sane
standard applied by the district court. Terrebonne Parish Sch.
Bd. v. Mbil Gl Corp., 310 F.3d 870, 877 (5th Gr. 2002).

The decision of the Corps to grant a permt under 33 U S. C
8§ 1344 is reviewed under the standard set forth in the
Adm ni strative Procedures Act, 5 US. C 8§ 701 et seq. W wll
“hol d unl awful and set aside” the Corps’ permt to the Port only
if we determine that the Corps’ “action, findings, and
conclusions” are, inter alia, “arbitrary, capricious, an abuse of
di scretion, or otherwise not in accordance with law” 5 U S. C. 8§
706(2) (A); Shell Ofshore v. Babbitt, 238 F.3d 622, 627 (5th Cr
2001). “We accord substantial weight” to the Corps’
interpretation of its permt granting authority under 33 U S.C. 8§
1344 because “‘[a]n agency’s construction of a statute it is
charged with enforcing is entitled to deference if it is
reasonable and not in conflict with the expressed intent of
Congress.’” Save Qur Community v. USEPA, 971 F.2d 1155, 1163
(5th Gr. 1992) (quoting United States v. R verside Bayvi ew Hones
Council, Inc., 106 S. C. 455, 461 (1985)); Avoyelles Sportsnen’s
League, Inc. v. Marsh, 715 F.2d 897, 904 (5th Gr 1983) (“This
standard of reviewis highly deferential”); Sabine River
Authority v. U S. Dep’'t of Interior, 951 F.2d 669, 678 (5th Cr.

1992) (“[u]lnder this highly deferential standard of review, a
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reviewi ng court has the ‘least latitude in finding grounds for
reversal’”) (quoting North Buckhead C vic Assoc. v. Skinner, 903
F.2d 1533, 1538 (11th Gr. 1990)). “W nust | ook at the decision
not as the chem st, biologist or statistician that we are
qualified neither by training nor experience to be, but as a
review ng court exercising our narrowy defined duty of hol di ng
agencies to certain mninmal standards of rationality.”
Avoyel les, 715 F.2d at 905 (internal quotation marks and citation
omtted).

This deferential standard of review applies regardl ess of

whet her we are review ng the Corps’ decision under the CM or

NEPA.
2. The O ean Water Act
a. Det erm nation of Wetlands Jurisdiction
The centerpiece of appellants’ challenge to the dredge and
fill permt is that the Corps erroneously determ ned the extent

of its regulatory jurisdiction over the wetlands at the Bayport

site.? Appellants maintain the entire approximately 146 acres of

2 The Clean Water Act requires a permt “for the discharge
of dredged or fill material into the navigable waters” of the
United States. 33 U . S.C. §8 1344(a). “Waters of the United
States” are those waters affecting interstate or international
comerce, including “interstate wetlands.” 33 CF. R 8§
328.3(a)(2). The Corps does not have the authority to regul ate
isolated, intrastate waters. Solid Waste Agency v. US Arny Corps
of Eng’'rs, 121 S. . 675, 683-84 (2001) (holding that the nere
presence of mgratory birds does not bring an otherw se isolated
body of water under the regulatory jurisdiction of the Corps).
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wet | ands at the Bayport site constitutes jurisdictional wetlands,
substantially nore than what the Corps concluded were present
(the Corps found only 19.7 acres of jurisdictional wetlands, as
well as 126.7 acres of non-jurisdictional wetlands and 1.56 acres
of intertidal nud flats). Appellants contend that the Corps, by
undercounting the acreage within its wetlands jurisdiction,

corrupted the entire decisional process under the CWA 3

3 Appel lants argue that the Corps’ deternmination of its
wet | ands jurisdiction is a | egal question subject to de novo

review. In particular, they argue that it was an error of |aw
for the Corps to refuse to consider whether overland sheet flow
shoul d be used at all in determ ning whether certain waters are

“waters of the United States.” W disagree with this
characterization of the Corps’ decision. The Corps did not
categorically refuse to use overland sheet flowin its analysis.
Rather, it determned that in this particular setting the
overl and sheet flow shown was as a factual, scientific matter
i nadequate to establish a sufficient hydrol ogi cal nexus with
interstate waters. In other words, unlike in In re Needham 354
F.3d 340, 344 (5th Gr. 2003), in which the appellant challenged
the district court’s construction of the G| Pollution Act, 33
U S C 2201 et seq., the jurisdictional issue here nay be nore
properly considered as a question of fact concerning “the extent,
not the existence, of agency jurisdiction.” Avoyelles, 715 F. 2d
897, 906 (5th Cr. 1983). The Corps generally has broad
di scretion to decide whether a sufficient hydrol ogical nexus
exists to bring wetlands under regul atory control:

The wetl ands determ nation is precisely the

type of agency decision that is normally

subject to limted judicial review The EPA

devel oped an extensive adm nistrative record

in making its decision; it collected reports

fromits own expert consultants, as well as

fromthe parties. The determnation itself,

whi ch requires an analysis of the types of

vegetation, soil and water conditions that

woul d indicate the existence of wetlands, is

the kind of scientific decision normally

accorded significant deference by the courts.

De novo review would permt the courts to
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According to the ROD, the Corps, using its Wetl ands
Del i neation Manual, initially determ ned on April 28, 1999, that
there were 102 acres of wetlands at the Bayport site subject to
its regulatory jurisdiction.* The Corps concluded, however, that
it needed to reevaluate its jurisdictional determ nation after
the Suprenme Court handed down Solid Waste Agency v. United States
Army Corps of Eng’'rs, 121 S. C. 675, 683-84 (2001) (holding that
the “mgratory bird rule,” upon which nuch of the Corps’ initial
determnation in this case had been predi cated, overreached the
Corps’ authority under the Clean Water Act). After re-surveying
Bayport, the Corps concluded that of the total sonme 146 acres of
wet | ands at the site only 19.7 acres cane within its
jurisdiction. The Corps then evaluated the Port’s permt
application in light of this determ nation.

We do not find it necessary to consider the several ways in
whi ch appell ants chall enge the Corps’ jurisdictional
determnation. In the ROD, the Corps responded point-by-point to

substantive public questions about its environnental inpact

intrude into an area in which they have no
particul ar conpetence.
ld. (citations omtted); see also 40 C.F.R §8 230.41(a)(2)
(stating that determining the extent of wetlands is a task for
specialists).

4 This deternmination foll owed a year and a half of study and
was the result of the Port’s request for an initial survey, filed
wel| before the Port actually submtted its dredge and fill
permt application, on the extent of the Corps’ wetl ands
jurisdiction.



statenents. One question concerned the possibility that using a

particul ar survey technol ogy called LIDAR would enl arge wet!| ands

jurisdiction to 40 acres. The Corps replied that LIDAR is not an
approved technique in the Wetl ands Delineation Manual, but in any
case:

Even assum ng that all wetlands and ot her
aquatic areas on the Bayport site were
jurisdictional, which is not the case, the
mtigation provided by the [Port], involving
over 1,130 acres of wetlands and ot her

habi tat, adequately conpensates for

envi ronnental inpacts as evidenced by the
acceptance of this plan by the [other state
and federal] resource agencies. As a result,
even if the [Corps] were to conclude that al
of the aquatic areas on the site, including
all of the wetlands on the site, were subject
to [Clean Water Act] jurisdiction, the [Port]
has provided anple mtigation to conpensate
for the loss of all aquatic areas on the site
that will be filled in or otherw se degraded
by the project. Consequently, the [33 U S. C
8§ 1344] permt that the [Corps] proposes to
issue would still be fully justified in this
case by the generous mtigation package
offered by the [Port]. Therefore, issuance
of the proposed permt would still be
appropriate under all applicable |Iaws and
regul ations even if all aquatic areas on the
project site were subject to [Cl ean Water
Act] jurisdiction.

(enphasi s added). G ven that the Corps clearly woul d have nade t he
sanme decision even if it used the wetlands determ nation that
appel | ant s advocate, we need not consi der whet her the Corps abused
its discretion in concluding that it could exercise regulatory
jurisdiction over only 19.7 acres of wetlands. Manning v. Upjohn

Co., 862 F.2d 545, 547 (5th Cr. 1989) (“Principles of judicial
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restraint dictate that if resolution of an issue effectively
di sposes of a case, we should resolve the case on that basis
wi t hout reaching any other issues that might be presented.”).?®
b. Practicable Alternatives
The Corps may not issue a 33 U S.C. 8§ 1344 dredge and fil

permt “if there is a practicable alternative to the proposed
di scharge which would have |ess adverse inpact on the aquatic
ecosystem so long as the alternative does not have other
significant adverse environnental consequences.” 40 CF. R 8
230.10(a). Appellants contend that Shoal Point and Pelican |Island,
both of which are in southwestern Galveston Bay, are practicable
alternatives to the Bayport site but, in an abuse of discretion
were not considered by the Corps. 40 C.F.R 8§ 230.10(a)(ii)

(defining a practicable alternative as, inter alia, “[d]ischarge of

5> Appel l ants al so argue that the allegedly flawed
jurisdictional determ nation resulted in inadequate conpensatory
mtigation. They contend in particular that the permt the Corps
approved viol ated the | ongstandi ng Menorandum of Agreenent (MOA)
between it and the Environnental Protection Agency
(EPA) concerni ng how to define proper conpensatory mtigation. W
reject this contention. Not only does the Corps disagree with
this contention, which it has the discretion to do, the EPA
itself was involved in the decisionmaking process and ultimately
approved the Corps’ mtigation plan. Furthernore, the other
t hree resource managenent agencies that took part in the decision
— the United States Fish and WIdlife Service, the Texas
Comm ssion on Environnmental Quality, and the Texas Parks and
WIldlife Departnent — al so approved of the Corp’s permt plan.
Moreover, in light of the unani nous approval of the Corps’ action
by every environnental regulator involved in this case, it sinply
cannot be said that the Corps acted arbitrarily and capriciously
in issuing the dredge and fill permt to the Port.
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dredged or fill material at other |l ocations in waters of the United

States...”). They assert that, as a result of this oversight, the
dredge and fill permt issued to the Port is unlawful under the
CWA.

Wi | e Shoal Point and Pelican Island are arguably pl ausible
alternatives given that they are reasonably proxinmate to Bayport
and may be environnentally acceptable, they nust neverthel ess be
“practicable” under a detailed test. An alternative is practicable
only if

“It is available and capable of being done
after taking into consideration cost, existing
technol ogy, and logistics in |light of overall
proj ect purposes. If it is otherwise a
practicable alternative, an area not presently
owned by the applicant which could reasonably
be obtained, utilized, expanded, or managed in
order to fulfill the basic purpose of the
proposed activity nmay be considered.”
40 C.F.R 8§ 230.10(a)(2).

The Cor ps contends that neither Shoal Point nor Pelican |Island
is a “practicable alternative” under this definition for several
reasons. First, Shoal Point was not “available.” On April 283,
2003, the Corps issued a permt to Texas City to build a six-berth
cargo and cruise ship termnal at Shoal Point and thus Shoal Point
was not available to the Port. Shoal Point was al so unavail abl e
for the additional reason that the Port wundisputedly has no

authority to condem | and outside of Harris County, TeEx. WATER CODE

8§ 62.1071(c), and the absence of em nent domai n power woul d present
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a serious inpedinent to assenbling the many conti guous parcels at
Shoal Point that the project would require.®

Furthernore, neither Shoal Point nor Pelican Island is a
logistically feasible alternative, and thus is not “practicable,”
because the Port intends to fund its project with the proceeds of
a 1999 Harris County bond issue. The proceeds of this bond issue,
however, could not | egally be spent outside of Harris County, which
excl udes both Shoal Point and Pelican |sland because they are in
Gal vest on County.

In addition, building the new termnal at Shoal Point or
Pelican Island woul d not conport with the Port’s “overall project

purpose,” which was to further expand Harris County as one of the
nation’s major ports. Situating the port at either Shoal Point or
Pelican Island would frustrate the overall project purpose in the
further sense that it would needlessly conplicate, rather than
sinplify, the | ogistics of maritime comerce through Harris County
because the shipping industry would have to nove passengers and
goods through |ocations that are conparatively renpote from
met r opol i t an Houst on.

Appel l ants only dispute two of these reasons. They contend

that the absence of condemnati on power and the 1999 bond issue do

not ipso facto preclude acquiring |land outside of Harris County

6 This was not a problemw th respect to Pelican I|sland
because the Port purchased Pelican |Island in 2000.
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because the Port coul d have financed the project at Shoal Point or
Pelican Island with operating revenues. However, there is no
evidence that the Port has any surplus operating revenues, nuch
| ess that any such would be sufficient for that purpose, and the
passage of the bond issue suggests otherwise. Even if we were to
consider the Corps’ other reasons arbitrary and capricious, which
we hol d they are not, appellants would still not prevail under this
obj ecti on because an unowned alternative site is a “practicable
alternative” under 40 C.F.R 8 230.10(a)(2) only if the site “could
reasonably be obtained.” A nere, unsupported theoretica
possibility of acquiring the alternative site, which is all that
appellants offer, does not <constitute a showng that the
alternative site is reasonably obtainable, nmuch less that the
Corps’ decision was arbitrary and capricious. Appellants have not,
therefore, shown that the Corps’ decision not to consider Shoa
Poi nt and Pelican |sland was an abuse of discretion.
C. Deepeni ng the Houston Ship Channel

Appel  ants contend that the scope of shipping to and fromthe
Bayport termnal will eventually | ead to deepeni ng t he Houston Ship
Channel from forty-five to fifty feet to accommobdate the | arger

vessels that are expected to traverse the oceans in the future.’

"W note that the evidence plainly supports the Corps’
finding that the Bayport term nal does not require deepening of
the channel. The Corps determ ned that the current depth was
nmore than “sufficient for operation of the Panamax vessel s that
are expected to be the nost common vessels calling at the
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They argue that deepening the channel will have an adverse effect
on Gal veston Bay’'s freshwater ecosystens because it wll alter the
Bay’'s salinity. Because, they allege, the Bayport project wll
lead to the deepening of the Houston Ship Channel and such
deepening wll “cause or contribute to significant degradation of
the waters of the United States[,]” 40 CF. R §8 230.10(c), the
Cor ps shoul d not have issued the Port its dredge and fill permt.

40 C.F.R 8§ 230.10(c) does not, however, require the Corps to
consider the effects of the Bayport termnal itself once it begins
oper ati ons. | nstead, section 230.10(c) requires the Corps to
consider whether “the discharge of dredged or fill material
[ pursuant to a 33 U.S.C. § 1344 permt] will cause or contribute to
significant degradation of the waters of the United States.”
(enphasi s added), not the effect of any conpleted project. See,
e.g., 40 CF.R 8§ 230.10(c)(3) (instructing the regul atory agency
to consider “[s]ignificantly adverse effects of the discharge of

pol lutants on aquatic ecosystemdiversity”) (enphasis added); see

proposed facilities;” that “[t]he | argest of these [Panamax
class] ships . . . are able to operate in m ni num water depths of
40 feet;” and that :[f]or the foreseeable future, containerized
cargo shipped through the Gulf of Mexico ports, including the

Port of Houston, w il be carried al nost exclusively by Panamax
cl ass ships, which include the |argest ships able to transit the
Panama Canal .” These findings are not arbitrary or capricious or

unsupported by substantial evidence.

O course, nothing in the challenged permt authorizes or
purports to authorize any channel deepening. As all parties
recogni ze, any deepeni ng of the Houston Ship Channel requires
Congressi onal authorization.
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also 40 CF. R 8 230.11(g) (defining a “cunul ative inpact” for the
pur poses of the CWA as “changes in an aquatic ecosystemthat are
attributable to the collective effect of a nunmber of individua
di scharges of dredged or fill material”). The deepening of the
Houston Ship Channel will not result fromthe di scharge of dredged
or fill material fromthe Bayport project. Rather, the deepening
of the Houston Ship Channel, if it ever occurs, will be the result
of a separate project (requiring Congressional approval) undertaken
for that specific purpose. It was, therefore, not an abuse of
di scretion for the Corps to construe the CM and its regul ati ons as
not requiring the Corps to consider any future deepening of the
Houston Ship Channel as an adverse environnmental consequence of
issuing a dredge and fill permt to the Port.3

3. The National Environnental Policy Act

Unlike the Cean Water Act, which has substantive
environnmental goals, 33 US. C 8§ 1251 (“The objective of this

chapter is to restore and nmaintain the chem cal, physical, and

biological integrity of the Nation's waters.”), the Nationa
Environmental Policy Act is strictly procedural. Robertson v.
Methow Valley CGitizens Council, 109 S. . 1835, 1846 (1989)

8Furthernmore, even if we were to credit appellants’
construction of section 230.10, which is so capacious as to reach
even the nost attenuated effects, the Corps plainly has the
di scretion under the APA to adopt the narrower, and indeed far
nmore plausible, viewthat the regul ation reaches only the
proxi mate environnental effects of the discharge itself.
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(stating that “it is now well settled that NEPA itself does not
mandate particular results, but sinply prescribes the necessary
process”). “I ndeed, NEPA does not prohibit the undertaking of
federal projects patently destructive of the environnent; it sinply
mandat es t hat t he agency gat her, study, and di ssem nate i nformati on
concerning the projects' environnental consequences.” Sabine, 951
F.2d at 676.

NEPA requires, anong other things, the preparation of a
conpr ehensi ve environnental inpact statenent whenever *“proposals
for legislation and other major Federal actions significantly
affect[] the quality of the human environnent...” 42 U S C 8§
4332(2)(C); 40 CF.R 8§ 1502. Appellants contend that the Corps’
final environnmental inpact statenment was procedurally defective
under NEPA because (1) it did not properly elucidate the no-action
alternative required by 40 CF. R 8 1502.14, and (2) it did not
treat the deepening of the Houston Ship Channel as a foreseeable
envi ronnent al consequence of the Bayport project under 40 CF. R 8§
1502. 16. Appellants also argue that the Corps’ ultimte decision
to grant the dredge and fill permt to the Port was irrationally
i nconsistent with one of the conclusions set forth in the FEIS.

a. The No-Action Alternative

An essential feature of an EISis its analysis of alternatives

to the proposed action. This alternatives analysis, described by

the relevant regulation as “the heart of the environnental inpact
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statenent[,]” nmust “[r]igorously explore and objectively eval uate
all reasonable alternatives” to the proposed action, including the
“no-action alternative” in which it is assuned that the project
does not go forward. 40 C F.R § 1502.14. The inportance of the
alternatives analysis is reflected in our three-part test for
evaluating an EI'S, which requires, inter alia, determ ning “whet her
the agency in good faith objectively has taken a hard | ook at the
envi r onnent al consequences of a pr oposed action and
alternatives...” Mss. R ver Basin Alliance v. Wstphal, 230 F. 3d
170, 174 (5th G r. 2000) (internal quotation marks and citation
omtted).® NEPA requires only that the Corps consider alternatives
relevant to the applicant’s goals and the Corps is not to define
what those goals should be. Citizens Against Burlington, Inc. v.
Busey, 938 F.2d 190, 198 (D.C. Cr.) cert. denied 112 S. C. 616
(1991). Inthis case, the Corps identified seven alternative sites
and configurations for the Bayport project. These alternatives
wer e eval uated under twenty broad criteria and the Corps ultimately

issued a permt to build the ten-berth term nal at Bayport.

° W note that this three-part test is applied under the
hi ghly deferential standard of review set forth in the APA
Mss. River Basin Alliance v. Wstphal, 230 F.3d 170, 174-75 (5th
Cir. 2000) (stating that the APA governs and that an agency
concl usi on supported by evidence in the record warrants
def erence).

The other two prongs of the test are (1) whether the
environnental inpact statenent is sufficiently detailed to all ow
others to understand its reasoning; and (2) whether the
alternatives are sufficiently well developed to allow a “reasoned
choice.” Id.
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Appel lants contend that the Corps’ no-action alternative,
which was part of the FEIS issued on May 16, 2003, was fl awed
because it proceeded under the assunption that no new ship
termnals would be built in Galveston Bay. Appellants argue that
this assunption was irrational on its face because the Corps, just
three weeks earlier on April 23, had granted a permt to Texas City
to construct a six-berth termnal at Shoal Point on the
sout hwestern tip of Galveston Bay. Appel l ants assert that an
envi ronnent al i npact statenent this defective viol at es NEPA because
it does not supply a basis for infornmed decisionnaking.

The Corps responds that its Bayport FEIS was all but finished
when the ROD and permt for the Texas City project were issued. 1In
rejecting a request to prepare a supplenental EIS, the Corps
decided not to treat the proposed Shoal Point project as “an
existing condition” for the purposes of the Bayport FEIS because
the nmere issuance of a 33 U S.C. 8§ 1344 permt to Texas City did
not nmake its six-berth project a fait acconpli. The ROD noted that
ot her factors controll ed when, or even if, the Shoal Point term nal
woul d ever be built. See Custer County Action Assn v. Garvey, 256
F.3d 1024, 1040 (10th Gr. 2001) (characterizing the no-action
alternative as the *“status quo” or the *“current |evel of
activity”). Rather than frane the not-yet-constructed Shoal Point
termnal as an “existing condition,” the Corps treated it as a

potential cumul ative i npact and eval uated the Port’s Bayport permt
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applicationinlight of this assunption. Wile appellants may not
agree with this nethodology, it is neither arbitrary nor capricious
and thus is entitled to deference.
b. Deepeni ng the Houston Ship Channel

Appel l ants contend, as discussed previously, supra 8 2(c),
that the cargo ships of the future will be too |large to use the
Houston Ship Channel at its current depth of forty-five feet and
Wil require future dredging to fifty feet. By being an otherw se
potential destination for such vessels, appellants assert that the
Bayport termnal, and by extension the 33 U S.C. § 1344 permt to
dredge and fill for that termnal, will in effect “cause” the
channel to be deepened by five feet sonetinme in the future. Such
deepening, they mintain, wll have drastic environnenta
consequences because the deeper channel will raise the salinity of
transitional ecosystens in Glveston Bay that are primarily
freshwater. They charge that the Corps acted arbitrarily under
NEPA in refusing to consider the deepening of the Houston Ship
Channel as an indirect effect of granting the Port’s dredge and
fill permt because such deepening is a reasonably foreseeabl e, not

specul ative, cunul ative effect of the permt.

10°A cunul ative inpact “is the inpact on the environnent
which results fromthe increnental inpact of the action when
added to ot her past, present, and reasonably foreseeable future
actions regardl ess of what agency (Federal or non-Federal) or
person undertakes such other actions. Cunulative inpacts can
result fromindividually m nor but collectively significant
actions taking place over a period of tine.” 40 CF.R § 1508.7.
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First, before we exam ne whet her deepening the Houston Ship
Channel is too specul ative to warrant consi deration as a cunul ative
i npact, there is nmeani ngful doubt that deepeni ng the channel can be
an effect NEPA requires the Corps to consider at all. NEPA
requires the Corps to take into account both the direct and
i ndi rect adverse environnmental consequences of issuing a 33 U . S.C
8 1344 dredge and fill permt. 42 U S.C 8§ 4332(Q)(ii); 40 CF.R
1502. 16(a) & (b). Indirect effects are those “which are caused by
the action and are later in tinme or farther renoved in distance,
but are still reasonably foreseeable.” 40 C.F.R 8§ 1508.8(b)
(enphasis added). “I Al “but for’ causal relationship is
insufficient to make an agency responsi ble for a particul ar effect
under NEPA and the relevant regulations.” DOT v. Pub. Ctizen, 124

S. . 2204, 2215 (2004). Rather, a plaintiff nounting a NEPA

chal | enge nust establish that an alleged effect will ensue as a
“proxi mate cause,” in the sense neant by tort |law, of the proposed
agency action. Id. (citing Prosser and Keeton for the proxinate

cause standard).

However, it is doubtful that an environnmental effect nay be
considered as proximtely caused by the action of a particular
federal regulator if that effect is directly caused by the action
of another governnent entity over which the regulator has no
control. In DOT v. Public Gtizen, the Suprene Court held that the

Departnent of Transportation had no duty under NEPA to prepare an
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envi ronnment al assessnent of the effects of Mexican notor carriers
usi ng Aneri can hi ghways because the authority to all ow or prohibit
Mexi can notor carriers into the country rested solely with the
President. 124 S. C. at 2214-15. The Court held, in other words,
that pol lution fromMexican notor carriers was not an “effect” that
the DOTI had to consider because no “action” by the DOT would
“cause” Mexican notor carriers to enter the United States. It is
undi sputed that the Houston Ship Channel can only be deepened by an
Act of Congress, not any decision by the Corps. If the rationale
of Public Ctizen is applicable, the deepening of the Houston Ship
Channel, if it ever occurs, would not be treated as a 40 CF. R 8§
1508.8(b) “indirect effect” “caused” by the Corps’ decision to
grant a 33 U.S.C. 8 1344 dredge and fill permt to the Port. 124
S. . at 2217 (“We hold that where an agency has no ability to
prevent a certain effect due to its limted statutory authority
over the relevant actions, the agency cannot be considered a
|l egal ly relevant ‘cause’ of the effect.”). Under such an anal ysi s,
t he Corps, therefore, woul d not be obligated under NEPA to consi der

this possibility and did not abuse its discretion in declining to

1 1n the FEIS for the Bayport project, the Corps considered
the cunmul ati ve environnental consequences to Gal veston Bay of
permtting the Bayport project to go forward in |ight of other
current projects in the Bay, including the current deepening of
t he Houston Ship Channel from40 to 45 feet, which was authorized
by Congress as part of the Water Resources Devel opnment Act of
1996, 33 U.S.C. § 2230 et seq.
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do so.?!?

We need not, and do not, ultimately determ ne whether such a
Public GCtizen analysis is appropriate inthis context. That is so
because in any event, even if we were to assune that deepening the
Houston Ship Channel is not per se excluded as a matter of |aw
(merely because requiring Congressional approval) fromthe sorts of
cunul ative environnental effects that the Corps ought to account
for inits FEIS, there was no need to do so in this case because
for a nunber of reasons it is inpossible to know whether the
channel wll ever be deepened. The Corps’ obligation under NEPAto
consider cunulative inpacts is confined to inpacts that are
“reasonably foreseeable.” 40 C F.R § 1508.7. An inpact is
“reasonably foreseeable” if it is “sufficiently likely to occur
that a person of ordinary prudence would take it into account in
reaching a decision.” Sierra Cub v. Marsh, 976 F. 2d 763, 767 (1st
Cr. 1992). “Reasonable foreseeability” does not include “highly
specul ative harns” that “distort[] the decisionnmaking process” by
enphasi zi ng consequences beyond those of “greatest concern to the

public and of greatest relevance to the agency' s decision.”

12 Appel lants try to distinguish Public Citizen on the
ground that it involved whether the DOT had any obligation at al
to prepare an environnental assessnent whereas in this case there
is no dispute that the Corps had to prepare an EIS. However,
both Public G tizen and this case turn on whether the
envi ronnent al consequences of another governnental entity’s
i ndependent action should be treated as an “indirect effect” of a
prior action by a different agency.
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Robertson, 109 S. . at 1849 (internal quotation nmarks and
citations omtted); Vernont Yankee Nucl ear Power Corp. v. Natural
Resources Defense Council, Inc., 98 S. C. 1197, 1215-16 (1978)
(“Time and resources are sinply too limted to hold that an inpact
statenent fails because the agency failed to ferret out every
possi bl e alternative, regardl ess of how uncommon or unknown t hat
alternative may have been at the tine the project was approved.”);
Li meri ck Ecol ogy Action v. NRC, 869 F.2d 719, 745 (3d Cr. 1989).

The Port properly cites several reasons why asserting that the
channel will be deepened is pure specul ation. First, the Corps
expressly concluded that for the “foreseeable” future “al nost” the
only vessels using the Bayport term nal would be Panamax-cl ass
ships, the | argest able to traverse the Pananma Canal. Such vessels
al ready operate safely in the Houston Ship Channel and woul d not
requi re deepening it in the future. See note 7, supra. The Port
also points to a report prepared for Texas Cty’'s Shoal Point
proj ect indicating that there is no plausible economc
justification for deepening the channel in the foreseeable future.
In addition to the absence of any need to deepen the channel, it
coul d only be done, as nenti oned above, by Congress al one and there

is no proposal for any such project.®® Finally, even if there were

BThis is not to inply that the absence of a proposal for a
related action neans that it can automatically be excluded from
NEPA consi deration. See Fritiofson v. Al exander, 772 F.2d 1225,
1243 (5th Cr. 1985).
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a proposal, history indicates that it takes decades to dredge the
channel. The Port notes that the channel is only now bei ng dredged
to forty-five feet and this cones nore than thirty years and three
hundred mllion dollars after the deepening was initially
proposed. 4

Significantly, appellants thenselves offer absolutely no
concrete analysis with respect to the likelihood that the channel
wll need to be dredged within the Corps’ twenty-seven year
pl anni ng horizon. Rather than explain how the Corps erroneously
interpreted the evidence in the admnistrative record, they sinply
recite the platitude that nere uncertainty does not equal a | ack of
reasonabl e foreseeablity. Wile this is true, indeed obvious, in
a sense, such proposition does not nean that it was an abuse of
discretion for the Corps to treat deepening the Houston Ship
Channel as too specul ative to warrant consideration as a cunul ative
i npact of the Port’s dredge and fill permt. None of the cases
appel lants cite i nvol ves an undertaking renpotely resenbling in any
of its inplications an enterprise |ike deepening the Houston Ship
Channel. It cannot be said that the Corps acted arbitrarily and

capriciously under NEPA in reaching its decision.

14 W note too that the Corps concluded that Bayport will be
responsible for less than two percent of the expected growh in
shipping in Gal veston Bay over the next several decades. G ven
this concl usion, which appellants do not challenge, it cannot
pl ausi bly be said that the Bayport project is foreseeably going
to “cause” the Houston Ship Channel to be deepened.
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C. The Split Alternative

Appel l ants al so argue that it was arbitrary and capricious for
the Corps to issue a dredge and fill permt to the Port for the
construction of a ten-berth termnal at Bayport after granting a
permt to Texas City for the construction of a six-berth term nal
at Shoal Point because the Corps expressly rejected splitting the
Bayport project’s seven cargo berths between the two sites.
Appel l ants contend that if it was environnentally unacceptable to
split the Bayport project into four cargo berths at Bayport and
three cargo berths at Shoal Point, then it nust, a fortiori, be
environnental |y unacceptable for there to be seven cargo berths at
Bayport (plus three cruise ship berths) and six at Shoal Point.

Appel I ant s m sunderstand the nature of the Corps’
responsibility under NEPA, which is not to produce any particular
out cone but instead sinply to produce infornmed decisionmaking with
respect to the specific application before it. The Corps prepared
its FEIS and ROD as part of the process of considering the Port’s
application for a 33 U S.C. 8§ 1344 dredge and fill permt for the
purpose of constructing a ten-berth termnal at Bayport. One of
the alternatives devel oped by the Corps contenplated splitting the
seven cargo berths between Bayport and Shoal Point. After careful
del i beration, the Corps concluded that the inefficiencies of this
four-three split rendered it inferior to siting all seven cargo

berths at Bayport al one. Nothing in this specific conclusion
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which pertained only to the Bayport permt application, inplies
that the Corps could not rationally approve two separate permts
for two separate projects at Bayport and Shoal Point.' Appellants,
therefore, have not shown that the Corps acted arbitrarily and
capri ciously.
Concl usi on
For the foregoing reasons, the judgnent of the district

court is

AFFI RVED.

W also note that Bayport is significantly closer to
Houston than is Shoal Point. The Port’s Bayport project was
al ways intended to handl e cargo destined for Houston (including
that to thereafter be further transported over |and out of
Houston). That was not true to the sane extent with respect to
Texas City’s Shoal Point project.
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