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and

ERI K K. HO HO HO HO EXPRESS, |NC.; and HOUSTON FRU TLAND, | NC.,

Respondent s-- Cross-Petitioners.

On Petition for Review of an Order of the
Cccupational Safety and Health Revi ew Conm ssion

Bef ore BARKSDALE, GARZA, and DeMOSS, Circuit Judges.
DeMOSS, Circuit Judge:

This appeal stens from a final order of Respondent
Cccupati onal Safety and Heal t h Revi ew  Comm ssion (the
“Commi ssion”), which vacated 1in part citations issued by
Petitioner--Cross-Respondent El ai ne Chao, Secretary of Labor (the

“Secretary”), against Respondents--Cross-Petitioners Eric K Ho



(“Ho"), et al. (together, “Ho Respondents”). For the foll ow ng
reasons, we DENY the petitions for review and AFFI RM t he deci si on
of the Comm ssi on.
BACKGROUND

The penal ties assessed by the Secretary and nostly affirned by
the Adm ni strative Law Judge (“ALJ”) and the Comm ssi on agai nst Ho
for various violations of the Cccupational Safety and Health Act,
29 U.S.C. 88 651-678 (“OSH Act”), and associ ated safety and health
regul ations all concern his behavior as proprietor of a worksite
where workers were exposed to asbestos in the course of a project
to renovate a building. On Qctober 27, 1997, Ho individually
pur chased a defunct hospital and nedi cal office building in Houston
to develop the property as residential housing. Ho knew there was
asbestos onsite. He was also aware that any alteration to
asbestos-containing materials was to be handled by personnel
licensed and registered with the Texas Departnent of Health
(“TDH'). Ho instead hired Manuel Escobedo (“Escobedo”) and Corston
Tate (“Tate”), whose work he had previously used, to do the
renovations. Escobedo hired 11 Mexi can nationals, who were il l egal
immgrants, to assist. Renovations, including the renoval of
asbestos, started in January 1998.

At nost, the workers were occasionally given dust nmasks not
suitable for protection against asbestos. They were not issued

protective clothing. Ho also did not provide a respiratory



protection program conduct nedical surveillance, conduct asbestos
moni toring, inplenent adequate ventilation or debris renoval,
inform the workers of the presence and hazards of asbestos, or
provi de any training whatsoever. There is no dispute that Ho was
aware of the worksite conditions; he visited al nost every day.

On February 2, 1998, a city inspector visited the worksite.
After observing the conditions, he issued a stop-work order citing
the possibility of exposure to asbestos, requiring that city
approval be given before work could resune. Ho then began
negotiating with a |l|icensed contractor, Alano Environnental
(“Alamp”), to renove the asbestos. Al anb prepared an abat enent
estimate in accordance wth GOCccupational Safety and Health
Adm ni stration (“OSHA’), anongst other federal, guidelines. On
March 27, 1998, Ho notified Alanp by fax that he agreed to their
pr oposal .

However, during this period of negotiation, Ho had resuned
work at the site under the sane conditions, except that he directed
all work be perfornmed at night. The workers ate, and sone |ived,
at the site. The workers had no potable water and only one
portable toilet. Tate sonetines allowed workers to |eave the
property to use the restroomat a nearby commercial establishnent;
and Tate woul d purchase and bring back food for the workers when
t hey gave himnoney. Ho continued to visit the worksite and was
aware of these conditions.

Asbestos renoval continued in this fashion until March 10,
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1998. On March 11, 1998, as Ho had directed, daytinme work resuned
at the site. Ho had been infornmed that either the sprinkler system
or fire hydrant valves had not been turned off and thus renmained
avail able for use. To wash out the building, Ho directed Tate to
tap into an unmarked val ve believed to be a water line. It turned
out to be a gas Iline. An explosion |later occurred when Tate
started his truck; it injured Tate and two workers. On March 12,
1998, workers were sunmoned to Ho's office where they were given
rel eases to sign, acknow edging recei pt of $1000 as full paynent
for their work, and acknow edging receipt of $100 to release Ho
fromany clains that mght arise fromthe explosion and fire. The
releases were witten in English, but an interpreter translated
them for the workers

After the expl osion, TDH conducted an investigation. Sanples
of debris and the anbient air at the worksite showed |evels of
asbestos in excess of federal and state standards. The state
notified Ho that the site remained unsafe and needed to be seal ed
by qualified personnel. Again, Ho used the sane workers to install
pl ywood over the wi ndows and did not give them any protective
equi pnent .

OSHA al so conducted an investigation. As a result, the
Secretary issued a total of 10 serious and 29 willful violations
against Ho Respondents; these charges included 11 wllful
violations of 29 C.F. R 8 1926.1101(h)(1)(i) for failing to provide
respirators to 11 enployees renoving asbestos and 11 w |l ful
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violations of 29 C.F. R 8 1926.1101(k)(9) (i) and (viii) for failing
to train the 11 enployees on the hazards of asbestos and safety
precautions. The Secretary also charged Ho Respondents wth
W illfully violating the OSH Act’s general duty clause, 29 U S.C. 8§
654(a) (1), by ordering Tate to tap into the unmarked pi peline. Ho
was al so convicted of crimnal violations of the Clean Ar Act
(“CAA"). This Court upheld his conviction. United States v. Ho,
311 F.3d 589, 611 (5th Cr. 2002).

Ho conceded before the ALJ that he violated the asbestos
respirator and training standards. Ho argued that he was not
subject to the OSH Act’s requirenents because he was not engaged in
a business affecting interstate cormmerce and that the corporate Ho
Respondent s shoul d be di sm ssed because they were not enpl oyers of
t he enpl oyees engaged i n asbestos renoval. He also chall enged the
per-enpl oyee citations of the respirator and training violations.
Finally, Ho contended he did not violate the general duty cl ause of
the OSH Act, or if he had violated it, that such violation was not
willful.

The ALJ ruled that Ho's construction activities affected
interstate commerce and Ho was |liable for the OSH Act viol ations.
He al so found the corporate Ho Respondents liable as alter egos of
Ho and under the “shamto perpetuate a fraud” doctrine because Ho
exercised control over both corporations and used themto obtain

funds to purchase and renovate the property. The ALJ determ ned



the respirator and training violations were wllful and upheld al
22 violations. The ALJ found al so that Ho had vi ol ated t he general
duty clause of the OSH Act but that it could not be characterized
as awllful violation because the Secretary failed to showthat Ho
actually knew of the danger or had a hei ghtened awareness of the
illegality of his conduct.

On review, the Comm ssion affirmed that Ho was subject to the
OSH Act and that Ho's violations of the respirator and training
standards were wl|ful. A divided Conmm ssion ruled that such
violations were to be cited on a per-instance, not a per-enpl oyee,
basis because it felt that the regulations plainly inposed a duty
on enployers to have a single training program and to provide
respirators to the enployees as a group. It thus vacated all but
two of those citations. The Comm ssion al so concluded the record
did not support the ALJ's finding that the corporate Ho Respondents
were |iabl e because these entities’ primary business activities had
nothing to do with the hospital renovation and they did not exist
as nere business conduits for Ho's own purposes.! The Commi ssion
affirmed the ALJ' s finding that the general duty violation
commtted by Ho was not willful. The Conmm ssion al so i ncreased al
the citations affirmed to their nmaxi mum penal ti es because of Ho' s

| ack of good faith. The Secretary tinely filed her petition for

Al t hough t he Conmi ssion determ ned the corporate Ho Respondents
were not |iable under both the “alter ego” and “shamto perpetuate
a fraud” theories, the Secretary did not brief any argunent based
on the “shant doctrine. Thus, we do not address it.
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review, and the Ho Respondents tinely filed their cross-petition.
DI SCUSSI ON

Whet her the Comm ssion’s factual finding that Ho’s il |l egal asbestos

abatenent activities at the hospital worksite affected interstate

comerce was supported by substantial evidence.

The OSH Act applies to enployers, defined as “person[s]
engaged i n a busi ness affecting comrerce who ha[ve] enpl oyees.” 29
US C 8§ 652(5) (1970). By enacting the OSH Act, Congress intended
to exercise the full extent of the authority granted by the
Comrerce C ause. Austin Road Co. v. OSHRC, 683 F.2d 905, 907 (5th
Cr. 1982). “Accordingly, an enpl oyer cones under the aegis of the
[OSH Act by nerely affecting comerce; it is not necessary that
the enployer be engaged directly in interstate commerce.” | d.
(citations omtted).

The Secretary bears “the burden of showi ng that the enpl oyer’s
activities affect interstate coormerce.” |[Id. at 907. This burden
is “nodest, if indeed not light.” 1d. On appeal, this Court only
reviews the Commssion’s findings of fact to ensure they are
“supported by substantial evidence in the record considered as a
whol e.” ld. at 908; see also 29 U S. C § 660(a). Subst ant i al
evidence is “such relevant evidence as a reasonable mnd m ght
accept as adequate to support a conclusion.” Consolo v. Fed. Mar.
Conmin, 383 U.S. 607, 619-20 (1966) (citation onitted).

Ho Respondents argue that the Secretary put forth no evi dence

to support the Comm ssion’s finding that the building renovation



was a business affecting interstate comerce. Because the
Secretary failed to provide jurisdictional evidence, Ho Respondents
contend none of them was subject to the OSH Act. Mor eover, Ho
Respondents charge the Secretary cannot rely on the Conmm ssion’s
finding of fact because the Conm ssion relied on an inapplicable
Ninth Crcuit per se rule, see Usery v. Lacy, 628 F.2d 1226, 1229
(9th Gr. 1980) (extending OSH Act reach over enployers in the
construction industry whose “whose activities in the aggregate
af fect commerce”), and a nonpreclusive jurisdictional finding of
this Court in the crimnal action against Ho based on the
“aggregate” effect on interstate commerce of asbestos renoval
viol ati ons under the CAA, see Ho, 311 F.3d at 603-04.

The Secretary responds that she provi ded evidence that Ho was
engaged in a business affecting interstate commerce and was
therefore subject to the OSH Act. The Secretary points out Ho had
a mpjority interest in tw interstate trucking firnms (Ho Ho Ho
Express being one). Alternatively, the Secretary argues Ho's
asbestos abatenent activities at the hospital site constituted a
busi ness affecting interstate comerce. The Secretary notes this
Court has previously held that Ho’s illicit asbestos operations at
the hospital site, when aggregated, affected the interstate markets
in asbestos renoval services and commercial real estate in the
context of Ho’'s CAA crimnal case. 1d. The Secretary naintains

Ho's activities at the hospital were specifically found to affect



interstate comrerce substantially enough to support federa
regul ation; this issue cannot be relitigated. The Secretary al so
argues Ho m sreads Austin Road to inpose an evidentiary hurdle to
def eat even normal application of collateral estoppel.

Even if this Court does not find jurisdiction based on
col l ateral estoppel, the Secretary stresses she presented evi dence
show ng that, by failing to conply with the OSH Act requirenents,
Ho gained a conpetitive advantage over |icensed asbestos firns,
including Alanpb, and deprived them of a comercial business
opportunity in the national market for asbestos renoval. Moreover,
the Secretary argues Ho's illicit asbestos renoval project also
woul d i ncrease asbestos renoval costs for |aw abiding comercia
property owners.

This Court in Ho's crimnal appeal clearly indicated that his
specific illicit <construction activities concerning asbestos
abatenent, when considered in the aggregate, directly affected
interstate comerce in the national market of asbestos renoval
Ho, 311 F. 3d at 603-04. 1In finding that the chall enged provisions
of the CAA constitutionally reached Ho under the Commerce C ause,
we stated that “a national market exists for asbestos renova
services” and that “Ho’s activities would injure this market.” |[d.
at 603. W also stated that Ho's illegal asbestos abatenent
activities in the aggregate “posed a threat to the interstate

comercial real estate market” because they “would reduce the



nunber of conpanies providing asbestos renoval services” and
“conscientious property owners would have nore trouble | ocating
i censed abatenent conpanies and |ikely would have to pay higher
prices.” Id. at 604.

Here, though we are inforned by the aggregation principle' s
application to asbestos renoval activities outlined in Ho, as the
Comm ssion was also so infornmed, we do not rest the instant
jurisdictional result based on collateral estoppel or issue
preclusion fromHo's crimnal CAA case.? Nor do we have before us
the constitutionality of any provision of the OSH Act or
acconpanyi ng regul ation. W also do not recognize the N nth
Circuit per se construction rule Ho Respondents insist was adopted
by the Conmmi ssion in its decision. | nstead, pursuant to Austin
Road, we consider whether the Comm ssion’s factual finding that
Ho’'s il |l egal asbestos abatenent activities at the hospital worksite
affected i nterstate commerce was supported by substantial evidence

in the record.

2lt woul d not be prudent to do so because even if Ho Respondents
had presented any constitutional challenge to the specific OSH Act
and inplenenting regulations at issue here, these provisions are
entirely different from the Cean Ar Act (“CAA’) provisions
challenged in the prior crimnal litigation. Thus, the issue at
st ake here woul d not be “the precise constitutional clainf involved
in the prior litigation. See Montana v. United States, 440 U. S
147, 156-57 (1979) (finding tax provision of Montana s Revenue Code
was constitutional under the Supremacy Cause via collateral
est oppel where identical provision had previously been found to
pass nuster). Moreover, we specifically stressed that the hol di ng
in Ho was limted to that CAA crimnal case. United States v. Ho,
311 F. 3d 589, 594 (5th Cr. 2002).
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Despite Ho Respondents’ argunents, there is sufficient record
evidence that Ho specifically deprived the asbestos renoval firm
Alano of a legitimate comrercial job to renove asbestos fromthe
hospital site in accordance with the OSH Act. Ho negotiated with
but did not actually enploy, Alanb to perform the |icensed
abat enent . Instead, Ho hired illegal immgrants to renove the
asbestos for $1000 each before he ever agreed to Al anp’ s proposal.
This evidence indicates in the context of the OSH Act, simlar to
what this Court has already analyzed in the context of the CAA
that Ho's asbestos renoval activities affected interstate comrerce
by depriving legitimate commerci al asbestos abatenent firns of the
opportunity to perform the work at the site. Ho’'s deliberate
deci sion to have unlicensed workers performthe asbestos abat enent
proj ect sidestepped, and thus supplanted, a commercial firmthat
operates within the | egiti mate nati onal market for asbestos renoval
services, a licensed firmwhich adheres to OSH Act provisions and
regulations. W find Ho's illegal asbestos activities sufficiently
affected interstate commerce so as to be subject to the OSH Act.
Unlike in Austin Road, here the essential fact that Ho' s abat enent
activities affected interstate commerce is not speculative and
conclusionary, but rather is established in the record. See 683
F.2d at 908.

The Secretary thus net her nodest jurisdictional burden under

the OSH Act. See id. at 907. Therefore, on this record, we find
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substantial evidence exists to support the Comm ssion’s factua
finding that Ho's activities sufficiently affected interstate
comerce to support the OSH Act’s jurisdictional reach over Ho as
an enpl oyer per 8§ 652(5).

Whet her the Comm ssion’s factual findings that Ho Ho Ho Express,
Inc. and Houston Fruitland, Inc. were not alter egos of Ho to
support reverse corporate piercing were supported by substanti al
evi dence.

In the typical corporate veil piercing scenario, the corporate
veil is pierced such that individual shareholders can be held
|iable for corporate acts. Mz v. Virani, 311 F.3d 334, 346 n. 11
(5th Gr. 2002). Here, the purpose of piercing the corporate veils
of Ho Ho Ho Express, Inc. and Houston Fruitland, Inc. would be to
hold the corporations liable for the acts of their i ndividual
sharehol der, Ho. See id. Therefore, this case presents a “reverse
corporate veil piercing” situation. 1d. “This slight variationis
of no consequence, however, because the end result under both vi ews
is the sane — two separate entities nerge into one for liability
purposes.” 1d. If alter ego is shown, courts reverse pierce the

corporate veil to treat the individual and the corporation as “one
and the sane.” Zahra Spiritual Trust v. United States, 910 F.2d
240, 244 (5th Cr. 1990) (citation omtted).

I n Perm an Petrol eum Co. v. Petrol eos Mexicanos, 934 F.2d 635

(5th Cr. 1991), this Court considered whether a corporate form

shoul d be reverse pierced for purposes of a natural gas contract
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di spute. ld. at 643. There, we determned that an alter ego
relationship for purposes of reverse veil piercing applies where
“there is such unity between corporation and individual that the
separateness of the corporation has ceased.” ld. (citation
omtted). Factors involved in this test for an alter ego
relationship include:

[T]he total dealings of +the corporation and the

i ndividual, including the degree to which corporate

formalities have been followed and corporate and

i ndi vi dual property have been kept separately, the anmount

of financial interest, ownership and control the

i ndi vidual maintains over the corporation, and whet her

the corporation has been used for personal purposes.

ld. at 643 (citing Castleberry v. Branscrum 721 S.W2d 270, 272
(Tex. 1986)). In Century Hotels v. United States, 952 F.2d 107
(5th Gr. 1992), we considered whether a fam |y-held corporate form
shoul d be reverse pierced for the 26 US.C. 8§ 7426 tax liability of
an individual famly nmenber. 1d. at 110-112. There, we indi cated
the reverse veil piercing alter ego analysis depends on the
factfinder’s weighing of the totality of the circunstances. 1d. at
110; see also Bridas SSAP.1.C v. Gov't of Turknmenistan, 345 F. 3d
347, 359-60 (5th Cr. 2003) (finding legal error where district
court failed to consider totality in parent-subsidiary alter ego
case); United States v. Jon-T Chens., Inc., 768 F.2d 686, 694 n. 8,
696 (5th Cir. 1985) (noting alter ego depends on totality in case
where subsidiary conpany was found to be alter ego of parent

conpany). As the Conm ssion correctly noted, this Crcuit has not
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determ ned the extent of reverse veil piercing via the alter ego
theory in the context of renedial social |egislation such as the
OSH Act. However, as a | ogical application of Perm an and Century
Hotels, we agree with the Commi ssion that reverse corporate veil
piercing may apply in this context.?

“The question of whether to pierce the corporate veil is
primarily one of fact and therefore a very deferential standard of
review applies.” Hol l owel |l v. Ol eans Regional Hosp. LLC, 217
F.3d 379, 385 (5th G r. 2000) (discussing piercing the corporate
veil via alter ego theory) (citation omtted); see al so Bridas, 345
F.3d at 359 (describing alter ego determ nation as “highly fact-
based”). “In reviewi ng a decision by an adm ni strative agency, we
accept all factual findings supported by substantial evidence in
the record considered as a whole.” Austin Road, 683 F.2d at 908.
We are thus bound by the Conm ssion’s factual findings on alter ego
if they are supported by substantial evidence in the record. M CA
Corp. v. OSHRC, 295 F.3d 447, 449 (5th Gr. 2002); See also 29
US C 8 660(a) (1970) (stating such findings are concl usive).

The Secretary challenges the Comm ssion’s finding that the

corporate Ho Respondents were not suitable parties for liability

S\We provide no discussion of whether state or federal alter ego
| aw applies in this adm nistrative case not arising under diversity
jurisdiction. See Century Hotels v. United States, 952 F.2d 107,
110 n. 4 (5th Gr. 1992) (noting “state and federal alter ego tests
are essentially the sane” and we “apply state and federal cases
i nt erchangeabl y”).
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under the OSH Act. The Secretary argues Ho used Ho Ho Ho Express
and Houston Fruitland as nere business conduits for his illegal
asbestos renoval activities. The Secretary relies onthe alter ego
doctrine - that because Ho had control over the corporate Ho
Respondents, the limted liability of the corporate formshoul d be
“reverse pierced” to hold the corporations |iable for the debts of
their controlling sharehol der. See Century Hotels, 952 F.2d at
110-12; Perm an, 934 F.2d at 643. The Secretary focuses on the
hi gh ownership shares of Ho in the corporations, approximtely 67
percent; the comm ngling of funds between the corporations and Ho;
and the fact that funding for the purchase of the hospital site and
paynment for the renovation supplies and wages cane from the
cor porations.

Ho Respondents agree with the Comm ssion’s findings that the
corporate Ho Respondents were not the alter egos of Ho to support
reverse piercing themfor the purpose of inposing liability. Ho
Respondents argue that subst anti al evi dence supports the
Commi ssion’s factual findings that the corporate Ho Respondents did
not engage i n the asbestos renoval activities at i ssue and were not
the enployers of the workers at the site. Also, Ho Respondents
stress the Conm ssion was correct in finding Ho's corporations were
legitimate operating entities on their own.

Ho Respondents concede that a Ho Ho Ho Express truck was

parked once at the worksite, and Ho did engage in corporate
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borrowi ng between the entities. However, Ho Respondents stress
that all the respective corporate accounts and |edgers were
legitimately debited and credited for each borrow ng transacti on.
Moreover, the corporate Ho Respondents did not provide any
enpl oyees to the site. Ho Respondents thus contend the Comm ssion
correctly reviewed the totality of the facts to determ ne that
there was no alter ego relationship here. See Jon-T Chens., 768
F.2d at 692. Ho Respondents naintain reverse piercing was not
warranted because it is clear here that Ho and the corporate Ho
Respondents coul d not be treated as “one and the sane.” See Zahra,
910 F.2d at 243-44. Ho Respondents point out there is no evidence
that the corporate Ho Respondents were operated in a nanner
i ndi stingui shable from Ho’ s personal affairs.

The Conm ssion enpl oyed the proper |egal standard for reverse
corporate piercing based on alter ego because it considered the
totality of the Perman factors in Ho's case. See Bridas, 345 F. 3d
at 359-60 (finding legal error because the district court’s
determnation of no alter ego was based solely on corporate
formalities). Thus, we determ ne whet her the Conm ssion’s factual
findings that Houston Fruitland and Ho Ho Ho Express shoul d not be
considered as alter egos of Ho under that totality were supported
by substantial evidence. After a thorough reviewof the record, we
conclude that they were. The Secretary’s contention that Ho Ho Ho

Express and Houston Fruitland were “not hing nore than i ncor porated
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pocket books for Ho’'s personal use” is unfounded. Al t hough Ho
clearly involved sone of the corporate entities’ finances in his
hospital project, the record evidence indicates that Ho as the
i ndi vidual in charge of this particular renovation project remai ned
distinct fromthe corporate Ho Respondents as ongoing, formalized
fruit sale and delivery entities.

Whil e there is evidence that Ho played a role in the corporate
Ho Respondents’ day-to-day operations, and Ho's personal assi stant
enpl oyed by Ho Ho Ho Express ran sone errands for Ho concerning the
renovation project, Houston Fruitland and Ho Ho Ho Express still
mai ntai ned entirely separate corporate identities, tax identities,
bank accounts, and legitimte business operations. This is not a
case such as Century Hotel s where paynent of a fam |y sharehol der’s
personal expenses, funding of his son’s checking account, and
owner ship of the personal famly residence could directly be traced
back to the famly conpanies. 952 F.2d at 111-12. There, “the
patterns of dealing anong the Smth famly conpanies” distinctly
showed “[use of ] the corporate formfor illegitimte ends.” Id. at
112. In contrast, the record evidence here indicates that the
corporate Ho Respondents had a |limted financial stake in Ho' s
renovation project, not that they functioned as his alter egos on
the renovati on project.

Al t hough Ho borrowed from the corporate Ho Respondents for

financing of the hospital project, an admttedly personal pursuit,

17



the record evidence indicates distinct debit |edger entries and
sone repaynent to the corporations by Ho. This fact also
di stingui shes Ho's case from Century Hotels. See 952 F.2d at 111
n.12 (noting the | ack of evidence of “loan” repaynent). Moreover,
there is no evidence that the corporate entities were ever treated
or confused as one and the same with the individual Ho or his
personal dealings. Admttedly, here, the alter ego question is not
as readily resolved as in Century Hotels. However, to affirmthe
Commi ssion’s findings on alter ego, this Court need only | ook for
“such relevant evidence as a reasonable mnd mght accept as
adequate to support a conclusion.” Consolo, 383 U S at 619-20
(citation omtted).

W find substantial evidence in the record adequately

supporting that the totality of the factors under the Perm an alter
ego test did not indicate “such unity between corporation[s] and
individual that the separateness of the corporation[s] ha[d]
ceased.” 934 F.2d at 643 (citation omtted). Therefore, this
Court is bound by the Commi ssion’s findings that Ho Ho Ho Express
and Houston Fruitland were not alter egos of Ho to support reverse
cor porate piercing.
Whet her the Comm ssion’s | egal conclusion that Ho did not willfully
viol ate the general duty clause, 8 654(a)(1), of the OSH Act, was
arbitrary, capricious, an abuse of discretion, or not in accordance
with | aw

Section 654(a)(1l) of the OSH Act requires enployers to free

their workplaces of “recognized hazards that are causing or are
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likely to cause death or serious physical harmto . . . enployees.”
29 U.S.C. 8§ 654(a)(1l) (1970).% The specific general duty citation
here arose fromthe expl osion of natural gas rel eased by tapping an
unmar ked valve. A w llful violation is one conmtted voluntarily,
with either intentional disregard of, or plainindifference to, OSH
Act requirenents. Georgia Elec. Co. v. Marshall, 595 F. 2d 309, 318
(5th Gr. 1979). “*WIIful’ neans action taken know edgeably by
one subject to the statutory provisions in disregard of the
action's legality.” 1d. at 317 (quoting Intercounty Constr. Co. v.
OSHRC, 522 F.2d 777, 779-80 (4th Gir. 1975)). |In contrast, “[t]he
gravanen of a serious violation is the presence of a ‘substanti al
probability’ that a particular violation could result in death or
serious physical harm” ld. at 318. The enployer’s intent to
violate an OSH Act standard is irrelevant to find a serious
violation. 1d. The Comm ssion’s |egal conclusions can only be set
aside if they are arbitrary, capricious, an abuse of discretion, or
not in accordance with law. M CA Corp., 295 F. 3d at 449 (citation
omtted).

The Secretary argues the Commssion’s finding that Ho's

“The general duty clause of the OSH Act provides, in part:

(a) Each enpl oyer- -

(1) shall furnish to each of his enployees enploynent and a
pl ace of enploynent which are free from recogni zed hazards
that are causing or are likely to cause death or serious
physi cal harmto his enpl oyees .

29 U.S.C. § 654(a)(1) (1970).
19



violation of 8 654(a)(1) was not willful was based on an erroneous
| egal standard requiring direct evidence of Ho's state of m nd.
The Secretary contends Ho denonstrated plain indifference in
directing Tate to tap into the unmarked pipeline in an attenpt to
procure water for washing the building. According to the
Secretary, this was a clear violation of the stop-work order Ho
received in February. Therefore, the Secretary nmai ntains Ho knew
tapping into the pipeline wthout approval was illegal, even if he
may not have known of the specific explosion hazard or that it was
a violation of the general duty clause of the OSH Act. The
Secretary argues direct evidence of Ho's state of mnd was not
requi red because proof of Ho's plain indifference to |ega
requi renents in general was clearly established.

Ho Respondents reply that the Comm ssion was correct to find
that the Secretary had not net her burden of proof in showing Ho' s
violation as rising to the intent of wllful. Ho Respondents
mai ntain the Conmm ssion applied the correct |egal standard, and
substanti al evidence on the record supports its decision that the
8 654(a)(1) violation was not willful. Ho respondents argue the
Commi ssion’s reference to direct evidence anobunted to a recognition
that the Secretary had not put forth any evidence relevant to the
specific circunstances of the violation in question. Ho
Respondents enphasize that the Secretary did not put forth any
evidence of Ho's state of mnd to show that he had a hei ghtened
awareness that instructing Tate to open the valve mght be

20



hazardous or that Ho consciously di sregarded a known safety hazard
related to the valve — that is, for this action to neet a show ng
of weither intentional disregard of the OSH Act or plain
indifference to enpl oyee safety. Ho Respondents stress there was
no evidence directed to the intent acconpanying this particular
i nci dent.

The Secretary argues that Ho's action here was part of a

consistent illegal and voluntary course of conduct; all his actions
were plainly indifferent to enployee safety. However, although
there nmay be evidence of a conscious pattern of illegal work

practices by Ho with regard to the asbestos abatenent, the
chal | enged violation of the general duty clause does not concern
Ho’ s many asbestos transgressions covered specifically by OSH Act
regul ations. See Reich v. Arcadian Corp., 110 F.3d 1192, 1196 (5th
Cr. 1997). In particular, it related to an enployee being
required to open a pipe of unknown content. Here, the Secretary
presented no evidence relevant to Ho's state of mnd on, or
recognition of the hazards of, this particular action to direct
Tate to open the unmarked val ve. W thus agree with the Comm ssion
that plainindifference as to this specific hazardous acti on cannot
be inferred, even fromHo’s several OSH Act viol ations concerning
t he asbestos renoval project.

Though the evidence need not indicate “bad purpose” or “evil

nmotive” to commt a particular act, CGeorgia Elec. Co., 595 F. 2d at
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319 n. 23, there nmust be evidence of that “extra ingredi ent needed
for wllfulness, either the elenent of intentional disregard or
plain indifference.” Id. at 318 n.22 (internal quotation marks
omtted). None existed in this record. Though Ho's pattern of
illegal work practices may have been conscious, and his asbestos-
related OSH Act violations found to be willful, this does not
conpel a finding of willfulness as to his specific instruction to
open the unmarked val ve. See id. Therefore, because the
Comm ssion’s legal determnation as to Ho's lack of w I ful ness
under 8§ 654(a)(1l) was neither arbitrary, capricious, nor an abuse
of discretion, and accords with |law, we accept its concl usion.

Whet her the citations against Ho should have been assessed on a
per - enpl oyee or per-instance basis.

The Secretary’s discretion to cite nultiple violations of an
OSH Act standard is restricted “to those standards which are
capabl e of such interpretation.” Sec. of Labor v. The Hartford
Roofing Co., Inc., 1995 W. 555498, at *6 (OS.HRC). “The test
of whether the [OSH Act and the cited regulation permts nmultiple
or single units of prosecution is whether they prohibit individual
acts, or a single course of action.” Sec. of Labor v. Caterpillar,
Inc., 1993 W 44416, at *22 (OS.HR C) (citation omtted). “Wth
f ew exceptions, the Conm ssion has not affirnmed nultiple violations
for violations of the sanme standard, or affirnmed separate

violations or penalties on a per enployee exposed basis.” Id. at
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*23. The Conm ssion here determ ned that the plain language of the
training and respirator subsections of the asbestos standard at
i ssue prescribed a single work practice instead of conduct unique
and specific to each enployee. It thus only affirmed one training
and one respirator citation against Ho.

The Secretary argues the per-enployee citations for asbestos
training and respirator violations, with which she charged Ho
Respondents, should have been affirnmed by the Conmm ssion. The
Secretary maintains that each ti ne an enpl oyer commts a prohibited
act or allows a prohibited condition to exist, the enployer
violates the OSH Act. The Secretary contends the Conm ssion’s
anal ysis ignores the standards’ plain | anguage and t he establi shed
test for determining which conditions or actions constitute
separate violations under the OSH Act, as enunciated in the
Commi ssion’s own prior cases and in this Court’s casel aw The
Secretary insists the Conm ssion also ignored basic precepts of
prosecutorial discretion.

The Secretary argues that if a standard prohibits individual
acts or conditions, the standard is violated each tine the
prohi bited act or condition occurs. See Sec. of Labor v. Andrew
Catapano Enters., Inc., 1996 W 559899, at *9-10 (finding each
| ocation at site where shoring in trench to prevent cave-in was not

installed was violation of 29 C F. R § 1926.652(b)); Sec. of Labor

v. J.A Jones Constr. Co., 1993 W 61950, at *14 (O S.HRZC)
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(finding each location at site lacking fall protection was
violation of 19 C.F. R 8§ 1926.500); Caterpillar, 1993 W 44416, at
*22-23 (finding each enployer failure to record an enployee's
injury or illness on its OSHA log was violation of 29 CF. R 8§
1904. 2(a)); Sec. of Labor v. Hof fman Constr. Co., 1978 W. 6990, at
*1 (OS HRC) (finding each failure to erect a guardrail on
scaffolding was violation of 29 CF. R 8§ 1926.451(a)(4)).

The general construction training standard, 29 CF.R 8§
1926. 21(b) (2),° which requires enpl oyers to “i nstruct each enpl oyee

in the recognition and avoi dance of unsafe conditions,” has been
interpreted as being citable on a per-enployee basis. Catapano,
1996 W. 559899, at *4-5. Portions of the |ead standard have al so
been interpreted as permtting per-enployee citations because the

standard’ s medi cal r enoval subsecti on, 29 CFR ]

1910. 1025(k) (1) (i)(D),® and respirator fit-test subsection, 29

SSection 1926.21, Safety training and education, provides, in
part:

(b) Enpl oyer responsibility.

(2) The enployer shall instruct each enployee in the
recognition and avoidance of wunsafe conditions and the
regul ati ons applicable to his work environnment to control or
el imnate any hazards or other exposure to illness or injury.

29 CF.R 8 1926.21(b)(2) (1989).
6Section 1910. 1025, Lead, provides, in part:
(k) Medical Renopval Protection
(1) Tenporary nedical renoval and return of an enpl oyee.

(i) Tenporary renoval due to elevated bl ood | ead |evels.
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CF.R 8 1910.1025(f)(3)(ii),” required evaluation of individual
enpl oyees. Sec. of Labor v. Sanders Lead Co., 1995 W. 242606, at
*3, *6 (OS.HRC). But see Arcadian, 110 F.3d at 1196-99
(finding general duty clause of OSH Act directed at hazardous
conditions did not allow per-enployee citations but noting that
wor ker training or renoval standards could count each enpl oyee as

the unit of violation); Hartford Roofing, 1995 W. 555498, at *6-7

(D) Fifth year of the standard, and thereafter. Beginning with
the fifth year followng the effective date of the standard,
the enployer shall renove an enployee from work having an
exposure to | ead at or above the action | evel on each occasi on
that the average of the last three blood sanpling tests
conducted pursuant to this section (or the average of all
bl ood sanpling tests conducted over the previous six (6)
mont hs, whichever is longer) indicates that the enployee's
bl ood I ead level is at or above 50 mcrograns per 100 g of
whol e bl ood; provided, however, that an enpl oyee need not be
renoved if the | ast bl ood sanpling test indicates a blood | ead
| evel at or below 40 m crograns per 100 g of whol e bl ood.

29 C.F.R § 1910.1925(k)(1)(i)(D) (1986).
‘Section 1910. 1025, Lead, provides, in part:
(f) Respiratory protection
téj Respi rat or usage.

(i) Enpl oyers shall perform either quantitative or
qualitative face fit tests at the tinme of initial fitting and
at | east every six nonths thereafter for each enpl oyee wearing
negati ve pressure respirators. The qualitative fit tests may
be used only for testing the fit of half-mask respirators
where they are permtted to be worn, and shall be conducted in
accordance with Appendi x D. The tests shall be used to sel ect
facepi eces that provide the required protection as prescri bed
in table Il.

29 C.F.R § 1910.1025(f)(3)(ii) (1986).
25



(finding one unguarded roof edge requiring warning was single
violation of 29 CF. R 8 1926.500(g)(1)(i) and § 1926.500(g)(4) no
matter how many enpl oyees were exposed to a fall but noting that
the respirator protection standard, 29 C F.R § 1910.134, could
count a separate violation as to each enployee not provided a
respirator). Neither the Secretary nor Ho Respondents advance any
Fifth Crcuit or Conm ssion precedent interpreting the asbestos
st andar d.

As to training violations, the Secretary maintains that Ho
violated & 1926.1101(k)(9)(i) and (viii)® of the asbestos
regul ations each tinme he assigned a worker to renove asbestos
W t hout providing the worker with individual training about the
hazards of asbestos renoval and about the required safeguards

agai nst those hazards. The Secretary bases this argunent on the

8Section 1926. 1101, Asbestos, provides, in part:
(k) Communi cati on of hazards.

(9) Enpl oyee Information and Trai ni ng.

(i) The enpl oyer shall, at no cost to the enpl oyee, institute
a training program for all enployees who are likely to be
exposed in excess of a PEL and for all enpl oyees who perform
Class | through |V asbestos operations, and shall ensure their
participation in the program

(viii) The training program shall be conducted in a manner
that the enployee is able to understand. In addition to the
content required by provisions in paragraphs (k)(9)(iii)
through (vi) of this section, the enpl oyer shall ensure that
each such enployee is infornmed of the foll ow ng:

29 C.F.R § 1926.1101(k)(9)(i) and (viii) (1997).
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pl ai n | anguage of the regul ation: enpl oyers are to conduct the
training program®“in a manner the enployee is able to understand .

[so] that each such enployee is inforned.” 29 CFR 8
1926. 1101(k) (9) (viii) (1997). According to the Secretary, this
| anguage requires tailoring the training to each individual
enpl oyee’s characteristics and conprehension, not to nention
| anguage skills and hire date. The Secretary argues Arcadi an, 110
F.3d at 1199, supports this reading of the regulation. Also, the
Secretary notes Catapano reached a per-enployee result with the
anal ogous general construction training standard. 1996 W. 559899,
at *4-5.

As to respirator violations, the Secretary points again to the

plain |anguage of § 1926.1101(h)(1)(i): “[t] he enployer shall
provide respirators, and ensure that they are used . . . [d]uring
all Cdass | asbestos jobs.” 29 CF.R 8 1926.1101(h)(1) (i)

(1997).° The Secretary notes that this standard goes on in |ater
subsections to explain that each enployee is to be provided an

appropriate, approved, properly fitted respirator. See id. 8

°Section 1926. 1101, Asbestos, provides, in part:

(h) Respiratory protection

(1) Ceneral. The enployer shall provide respirators, and
ensure that they are used, where required by this section.
Respirators shall be used in the foll ow ng circunstances:

(i) During all Cass | asbestos jobs.

29 C.F.R § 1926.1101(h)(1)(i) (1997).
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1926. 1101(h)(2)(iii) (allowing enployee to choose air-purifying
ver sus negative-pressure respirator); id. 8 1926.1101(h)(4)(i) and
(ii1) (mandating fit tests to ensure |east possible faceplate
| eakage) . As with the individualized training sessions, the
Secretary argues each of Ho's 11 enpl oyees required a personally
fitted respirator that the enployee had chosen. Thus, Ho was
required to take enpl oyee-specific actions. Again, the Secretary
cites Arcadian, 110 F.3d at 1199. The Secretary also relies on
Sanders Lead, 1995 W 242606, at *6, which discussed the |ead
respirator fit-testing standard. See also Hartford Roofing, 1995
WL 555498, at *7 (noting that the respirator protection standard
could be counted as a separate violation for each enployee not
provided a respirator).

In addition, the Secretary nmaintains the Conm ssion used a
flawed analysis to interpret the training and respirator
regul ati ons. The Secretary argues a training program is
meani ngl ess unl ess inplenented on an individual basis. Likew se,
Ho was required to gi ve each worker an individual respirator. This
was not a single, discrete act, but rather required initial fitting
and then periodic refitting for each worker. The Secretary
suggests a nonsensical reading would ensue if an enployer not
providing any respirators, like Ho, resulted in only one viol ation,
while an enployer who provided them but did not fit-test them

recei ved per-enpl oyee citations.
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Finally, the Secretary argues that even if the standards were
anbi guous, the Secretary’s per-enpl oyee construction was reasonabl e
and entitled to deference. That is, it sensibly conforned to the
pur pose and wordi ng of the regulations. See Martin v. OSHRC, 499
U S 144, 150-51 (1991). The Secretary contends the Conm ssion
incorrectly failed to defer to the reasonableness of the
Secretary’s interpretation. The Conm ssion clainmed the Secretary
failed to raise it, but the Secretary responds she was not so
requi red because she was only defending Ho's appeal of the ALJ s
deci si on. And the Secretary notes Ho raised no deference
chal l enge. The Secretary argues the Conm ssion could not choose
its owmn interpretation of the regulatory | anguage where hers was
reasonabl e. See id. at 158. The Secretary mintains the
Commi ssion al so inproperly concluded the Secretary’s decisions on
this i ssue had not been consistent and that in any event Ho di d not
have fair notice that these standards could be assessed on a per-
enpl oyee basis. Moreover, the Secretary contends Ho had to
affirmatively plead and prove |lack of fair notice, which claimhe
di d not even raise.

Ho Respondents agree with the Conm ssion’s treatnent of the
pl ain |l anguage of the respirator and training regulations. Ho
Respondents argue the Secretary’ s position that she can choose to
issue citations on a per-enployee basis as opposed to a per-

violation basis is not supported by the | anguage of the standards.
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Ho Respondents contend such pl ai n | anguage cannot be expanded under
the guise of interpretation. Ho Respondents stress the Conmm ssion
properly vacated the 20 citations that were entirely duplicative,
except as to the nanme of the worker involved. Ho Respondents rely
on Arcadian, 110 F.3d at 1193-94, 1196, as prohibiting the very
ki nd of per-enpl oyee citations and penalties the Secretary wants to
i npose on them Ho Respondents argue the | anguage in the OSH Act
general duty clause at issue in Arcadian is substantially simlar
to that in the respirator and training regul ations at issue here.

Ho Respondents contend it is violative enployer conduct or a
vi ol ative condition, as opposed to the nunber of enployees, that is
the proper unit of prosecution. Ho Respondents al so argue the
Secretary’s position is not to be accorded deference because the
regul ati ons are unanbi guous and thus applied not per enpl oyee, but
rat her per violation. Even if the |anguage were anbi guous, Ho
Respondents mai ntain the Secretary’s per-enployee interpretationis
not reasonabl e because the Secretary used a punitive citation here
to publish her inconsistent interpretation of the standard. Ho
Respondent s argue the Secretary’s per-enpl oyee citations are not in
accordance with |law because they were beyond the scope of her
authority pursuant to the OSH Act and are not entitled to deference
because they were neither consistent with the |anguage of the
st andards nor consistently applied.

After reviewng the argunents advanced by the parties, we
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agree with the Comm ssion’s result that the training and respirator
citations cannot be inposed per enployee here. As to the asbestos
respirator standard, we fully agree wth the Commssion’s
reasoni ng. However, as to the asbestos training standard, we
affirmthe Comm ssion’s result for different reasoning.

Asbestos training standard, 29 CF.R 8 1926.1101(K)(9) (i) and
(viii).

To begin, we find this standard’s | anguage anbi guous. Thus,

unl i ke the Comm ssi on, which found the standard to be stated solely
ininclusive terns, we agree with the Secretary that the | anguage
of the asbestos training standard allows the Secretary, in her
di scretion, to reasonably assess penalties on a per-enpl oyee basis.

Subpart (i) expressly refers to “a training program for all
enpl oyees” performng C ass | asbestos work and al so speaks to the
enployer’s requirenent to “ensure their participation in the
program” which |anguage tends to indicate that one training
programis to be provided for all enployees as a unit and does not
appear to nmake all owance for a per-enpl oyee assessnent. 29 C F. R
8§ 1926.1101(k)(9) (i) (1997). However, although subpart (viii)
again refers to the singular “training program” it also goes onto
state that the program®“shall be conducted in a manner the enpl oyee
is able to understand” and that the enployer “shall ensure that
each such enployee is informed of the followng.” ld. 8§
1926. 1101(k) (9) (viii).

These express references to the ability of the enployee to
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under st and and to “each such enpl oyee” being inforned i nplicate the
possibility that on an individual basis, enployees nay need
distinct, discrete information not provided to “each such” other
enpl oyee, perhaps due to differences in experience, |anguage, and
job skills. Although this Court has treated the reference to “each
of his enployees” in the general duty clause of the OSH Act to be
entirely inclusive, this reading was nmade in the context of 8§
654(a) (1) being a “catchall provision” governing any recognized
hazards of the workplace not covered by a specific regulation.
Arcadian, 110 F.3d at 1196 (citation omtted). There is a
di stinction when readi ng the specific asbestos training regul ation,
whi ch does not have a “principal focus on hazardous conditions”
such that “each” is only used to clarify that the enployer’s duty
runs to all enpl oyees, “regardl ess of their i ndi vi dual
susceptibilities (i.e., age or pregnancy).” 1d. at 1198.

In contrast, subpart (viii) of the asbestos training standard
instructs enployers that the trai ning programnust be conducted in
such a way that the enployees understand and are infornmed of
vari ous asbest os-rel at ed hazar ds. See 29 CFR §
1926. 1101(k) (9) (viii) (1997). \Wether an enpl oyee understands and
is informed by a training program as the regulation requires, my
depend on his “individual susceptibilities.” See Arcadian, 110
F.3d at 1198. Thus, considering the interaction of the two

subparts (i) and (viii) of the asbestos training standard toget her,
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we agree with the Secretary that § 1926. 1101(k) (9) i s anbi guous and
therefore can be interpreted to allow for citation on a per-
enpl oyee basi s.

However, we find the Secretary’'s discretionary decision to
cite Ho on a per-enployee basis on these facts was unreasonabl e.
In Martin, the Suprene Court explained the division of powers
between the Secretary and the Comm ssion under the OSH Act. 499
U S at 157-58. As a reviewng court, we “should defer to the
Secretary only if the Secretary’s interpretation is reasonable.”
ld. at 158 (enphasis in original). Thus, wunder WMartin, after
determning that a standard is anbiguous, we nust perform an
assessnent of the reasonableness of the Secretary’'s view to
determ ne whether we nust defer to it over the Comm ssion’s
conpeting interpretation in a particular case. 1d. at 150, 159.
In this way, we are authorized by Congress to “protect regul ated
parties from biased i nterpretations of the Secretary’'s
regulations.” 1d. at 156. “The Secretary’s interpretation of an
anbi guous standard is subject to the sane standard of substantive
review as any ot her exerci se of del egated | awraki ng power.” |d. at
158 (citing 5 U S.C. 8§ 706(2)(A). That is, the Secretary’'s
interpretation is not reasonable, and this Court can hold it
unlawful and set it aside, if we find such interpretation to be
“arbitrary, capricious, an abuse of discretion, or otherw se not in

accordance wwth law.” 5 U S.C. 8 706(2) (A (1996).
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We note first that this case does not present any enpl oyee-
specific unique circunstances that could nerit citation based on
each failure to train an individual enployee. See, e.g, Catapano,
1996 W. 559899, at *5 (vacating duplicative training citations
because of a | ack of different circunstances). Here, the training
citations nerely tracked the | anguage of subpart (i), referringto

Ho as enployer not instituting “a training program for all

enpl oyees,” and of subpart (viii), referring to Ho as enpl oyer not
ensuring his enpl oyees were infornmed of theitens |isted in subpart
(viii). There was no indication as to how one citation may have
been distinct from the next. Moreover, as in Arcadian, all the
cited violations were identical to each other, except for the nane
of the hospital site worker. See 110 F.3d at 1194; see also
Cat apano, 1996 W. 559899, at *5 (noting the citations were
identical, except for the date). But see also Arcadian, 110 F. 3d
at 1198-99 (indicating in dictum that although “generally

unavail able,” “[a]n enpl oyee could be a unit of violation” “if the
regul ated condition or practice is unique to the enpl oyee”).
Nothing in this record indicates that one training program
regarding this Class | asbestos renoval at the hospital site would
not have abated the violation of both subparts (i) and (viii), nor
that unique individual training sessions, or even nore than one

sessi on, woul d have been necessary to abate the violation. The ALJ

indicated that one training session, if all 11 workers had
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attended, woul d have been sufficient to neet the training standard
here. The citations and evidence support that this was one { ass
| asbestos renoval job on a single site at one address, perforned
by all the same 11 untrained workers, from the beginning to the
end. Thus, although we acknow edge that there may be cases where
per-enpl oyee citations of § 1926.1101(k)(9) based on unique
ci rcunst ances of the enpl oyees m ght be consi dered reasonabl e, here
we do not defer to the Secretary’s unreasonable interpretation of
the asbestos training regulation as applied to Ho. As the
Commi ssion’s interpretation of the standard here was reasonabl e as
applied to Ho's case, we affirmits assessnent of one citation
i nstead of 11 individual citations.

Asbestos respirator standard, 29 C.F. R 8 1926.1101(h)(1)(i).

Unli ke the asbestos training standard, we read the plain
| anguage of the portion of the respirator standard for which Ho was
cited as not allowing the Secretary the discretion to charge
enpl oyers with per-enployee citations. The regulation states:

“The enpl oyer shall provide respirators, and ensure that they are

used . . . [d]juring all Cass | asbestos jobs.” 29 CF.R 8
1926. 1101(h) (1) (i) (1997). The Secretary makes the seem ngly
| ogical argunment that it makes little sense for a malicious

enpl oyer who provides no respirators at all to be eligible for
fewer violations than an enployer who in good faith provides
respirators but fails to conply with other subparts of the asbestos
respirator standard governing the enployee’ s ability to choose his
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type of respirator and periodic fit-testing requirenents. However,
there is sinply no I anguage in the general respiratory protection
section that suggests the unit of prosecution could be based on
each individual enployee not receiving a respirator versus the
enpl oyer’s course of action in failing to provide respirators to
hi s enpl oyees as a whole for the Class | asbestos job. Instead, we
read the unit of prosecution for violating this standard as
applying per Class | asbestos job. See Hartford Roofing, 1995 W
555498, at *5 (“[Where a single practice, nethod or condition
affects nmultiple enpl oyees, there can only be one violation of the
standard.”). Here, the evidence indicates that Ho engaged in one
Cl ass | asbestos renoval job at one hospital site for one sustained
period of tine.

In contrast, |language in other parts of the asbestos
respirator standard suggests citation on a per-enpl oyee basis m ght
be appropriate. Subsection (h)(2)(iii) of the asbestos respirator
standard contains | anguage directing enployers to provide an air-
purifying respirator instead of a negative-pressure respirator to
enpl oyees, but only when “[a] n enpl oyee chooses to use this type of

respirator.” 29 CF. R 8 1926.1101(h)(2)(iii)(A)(1).* Aviolation

1Section 1926.1101, Asbestos, provides, in part:

(h) Respiratory protection

th hespirator sel ecti on.

tiiij(A) The enpl oyer shall provide a tight fitting powered,
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coul d be counted each tine the enpl oyer did not provide the chosen
type of respirator to the individual enployee who requested it.
Li kewi se, subsection (h)(4)(i) mandates the enployer to “ensure
that the respirator issued to the enployee exhibits the |east
possi ble faceplate |eakage and that the respirator is fitted
properly.” ld. 8§ 1926.1101(h)(4)(i).* This |anguage properly
applies to the unique circunstances of an individual enployee; a
violation could be counted as to each enployee whose faceplate
exhi bited nore than the | east possi bl e | eakage and was not properly
fitted at the time of issuance. Violations of subsection
(h)y(4)(ii) mandating qualitative or quantitative fit-tests to be
performed at the initial fitting and every six nonths afterward
al so could be appropriately assessed for each enpl oyee who di d not

recei ve such periodic testing.'® Indeed, an enployer potentially

air-purifying respirator in lieu of any negative-pressure
respirator specified in Table 1 whenever:
(1) An enployee chooses to use this type of respirator

29 CF. R 8 1926.1101(h)(2)(iii)(A) (1) (1997).
1Section 1926.1101, Asbestos, provides, in part:
(h) Respiratory protection
t4j hespirator fit testing.
(i) The enployer shall ensure that the respirator issued to
t he enpl oyee exhi bits the | east possi bl e facepi ece | eakage and
that the respirator is fitted properly.

29 CF. R 8 1926.1101(h)(4)(i) (21997).

12Section 1926.1101, Asbestos, provides, in part:
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could be cited nultiple tinmes per enployee under subpart (ii) if
multiple sem annual periods passed wthout the required fit-
testing. Thus, while the latter subsections of the asbestos
respirator standard require enployee-specific action by the
enpl oyer, none of the above enployee-specific |anguage is
inplicated in subsection (h)(1)(i) governing general provision of
respirators to Class | asbestos workers. This general subsection
pl ai nl y addresses enpl oyees in the aggregate.

While we agree with the Secretary that in dicta in Arcadi an we
stated that per-enployee citation nmay be appropriate in certain
cases “only if the regulated condition or practice was unique to
the individual,” 110 F.3d at 1198-99, again, the precise issue
there was neither the asbestos respirator standard nor any

respirator standard at all. As for the Secretary’s reliance on

(h) Respiratory protection
t4j hespirator fit testing.

(i) Enpl oyers shall perform either quantitative or
qualitative face fit tests at the tinme of initial fitting and
at least every 6 nonths thereafter for each enpl oyee wearing
a negative-pressure respirator. The qualitative fit tests may
be used only for testing the fit of half-mask respirators
where they are permitted to be worn, or of full-facepiece air
purifying respirators where they are worn at |evels at which
hal f-facepiece air purifying respirators are permtted.
Qualitative and quantitative fit tests shall be conducted in
accordance wth Appendix Cto this section. The tests shall be
used to sel ect facepi eces that provide the required protection
as prescribed in Table 1 in paragraph (h)(2)(i) of this
section.

29 C.F.R § 1926.1101(h)(4)(ii) (1997).
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Sanders Lead, there the Comm ssion interpreted not the section of
the lead respirator standard governing general provision of
respirators to enployees, see 29 CF. R § 1910.1025(f)(1),* but
rat her t he fit-testing subsecti on, 29 CFR 8§
1926. 1025(f)(3)(ii).* 1995 W 242606, at *6. “[ T] he respirator
fit-test standard requires the eval uation of individual enployees’
respirators under certain unique circunstances peculiar to each
enpl oyee.” 1d. As we indicated above, the fit-test portion of the
asbestos respirator standard simlarly provides for per-enployee
assessnent of violations. See 29 CF.R 8 1926.1101(h)(4)(ii).
Finally, in Hartford Roofing, although the Conm ssion indicated
there may be per-enployee assessnent of violations of the
respiratory protection standard, 29 C F.R 8§ 1910.134, such
statenent was nmade in dicta, as the precise issue was whet her the
Secretary could cite a separate violation of 29 CF. R 8

1926.500(g) (1) (i) and 8§ 1926.500(g) (4)*® for each enpl oyee exposed

13Section 1910. 1025, Lead, provides, in part:

(f) Respiratory protection

(1) General. \Where the use of respirators is required under
this section, the enployer shall provide, at no cost to the
enpl oyee, and assure the use of respirators which conply with
the requirenents of this paragraph. Respirators shall be used
in the follow ng circunstances . :

29 C.F.R § 1910.1025(f)(1) (1986).
14See n. 7.

15Section 1926.500, Guardrails, handrails, and covers, provides,
in part:
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to an unguarded roof edge. 1995 W. 555498, at *6-7, *10 (affirm ng
the ALJ’ s assessnent of one citation where the Secretary had i ssued
one for each of six enployees). Moreover, the respiratory standard
mentioned in Hartford Roofing rel ated not to asbestos or |ead, but
rather to general i ndustry, shi pyar ds, marine termnals,
| ongshoring, and construction. See 29 CF. R § 1910.134 (1992).
In those work zones, w despread use of respirators i s not required,
but rather depends on the precise atnospheric conditions, when it
becones necessary to protect the enployees’ health. See id.

After considering the plain | anguage of subsection (h)(1)(i)

(g CGuarding of Jlowpitched roof perineters during the
performance of built-up roofing work.

(1) Ceneral provisions. During the performance of built-up
roofing work on | ow pitched roofs with a ground to eave hei ght
greater than 16 feet (4.9 neters), enployees engaged in such
work shall be protected from falling from all unprotected
sides and edges of the roof as foll ows:

(i) By the use of a notion-stopping-safety system (MSS systen)

29 C.F.R 8§ 1926.500(g) (1) (i) (1992).

8Section 1926.500, Guardrails, handrails, and covers, provides,
in part:

(g Guarding of lowpitched roof perinmeters during the
performance of built-up roofing work.

(4) Mechani cal equi pnent. Mechani cal equi pnrent nay be used or
stored only in areas where enployees are being protected by
either a warning line or an MSS system Mechani cal equi pnent
may not be used or stored between the warning line and the
roof edge unless the enpl oyees are being protected by an MSS
system Mechani cal equi pnent may not be used or stored where
the only protection provided is by a safety nonitoring system

29 C.F.R § 1926.500(g)(4) (1992).
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of the asbestos respirator standard, we agree with the Conmm ssion
and find that the regul ati on does not provide for the assessnent of
citations on a per-enployee basis, but rather on the basis of an
enpl oyer’ s course of conduct in failing to provide respirators to
hi s enpl oyees during a C ass | asbestos job. Thus, Ho's failure to
provide respirators to all 11 workers at the hospital site for the
single Class | asbestos renoval project was a single violation of
the respirator regulation. Therefore, we affirmthe Comm ssion’s
assessnent of one violation of § 1926.1101(h)(21)(i).Y

Whet her the Commi ssion abused its discretion in inposing the
maxi mum penalties for Ho's OSH Act viol ations.

The Conmi ssi on has the exclusive authority to assess penalties
once a proposed penalty is contested. Arcadian, 110 F.3d at 1199.
Section 17(j) of the OSH Act, 29 US. C. 8 666()j), guides the
Comm ssion’s assessnent of a penalty. ld.; J.A Jones, 1993 W
61950, at *15. The Conmi ssion is to “giv[e] due consideration to
t he appropriateness of the penalty with respect to [1] the size of
t he busi ness of the enployer being charged, [2] the gravity of the
violation, [3] the good faith of the enployer, and [4] the history
of previous violations.” 29 U S.C. 8§ 666(j) (1990). “These

factors are not necessarily accorded equal weight . . . .” J. A

"\W¢ pause to note that the instant result does not foreclose the
possibility of a different result if an enployer refuses to provide
respirators to his enployees for multiple and distinct dass |
asbestos jobs; then each of those violations could be separately
cited by the Secretary.
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Jones, 1993 W 61950, at *15. Gravity of violation is the key
factor. See id. The Comm ssion can, when appropriate, consider
the nunber of enployees exposed to the condition when anal yzi ng
gravity. Arcadi an, 110 F.3d at 1199. This Court reviews the
Comm ssion’s determ nation of the anount of an OSH Act penalty for
abuse of discretion. Shaw Constr., Inc. v. OSHRC, 534 F.2d 1183,
1185 (5th Gir. 1976).

Ho Respondents argue that the Conmm ssion abused its discretion
in failing to consider each of the four elenments set forth in §
666(j) inits determ nation of the anounts of penalties to assess.
Ho Respondents nmaintain it was an abuse of discretion to consider
Ho's bad faith alone because all four factors are equally
i nportant.

The Secretary responds that the Commi ssion did not err in
assessing the maxinmum penalty for the two violations of the
asbestos training and respirator standards it affirmed. The
Secretary argues the Conm ssion gave proper consideration to the
statutory penalty criteria but concluded that Ho's extrene and
appal l'ing disregard for enployee safety — his lack of good faith —
out wei ghed ot her considerations in the context of this case.

After vacating 20 of the 22 asbestos training and respirator
standard citations, the Conm ssion increased the remaining wllful
penalties to the maxi nrum $70, 000 each and the serious penalties to

the maxi mum $7000 each to nmake a strong statenment about Ho' s
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illegal behavior. To be sure, the Conm ssion rested nuch of its
deci sion on Ho's | ack of good faith. The Conm ssion al so, however,
addressed the gravity of Ho's violations; it considered the nunber
of enpl oyees he exposed to the cited conditions to be a significant
i ndication of gravity. Wiile this inquiry is a factor-based
bal ancing test, there is no requirenent of equal consideration of
all factors. See J.A Jones, 1993 W 61950, at *15. The
Commi ssi on expressly consi dered and wei ghed Ho’ s | ack of good faith
and the gravity of the violations. Based on the circunstances
present in Ho's particular case, we find the Comm ssion did not
abuse its discretion in assessing the nmaxi num penalty anounts.
CONCLUSI ON

Having carefully considered the record of the case and the
parties’ respective briefing and argunents, for the reasons set
forth above, we AFFIRM the Conm ssion’s deci sion.

AFFI RVED.
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EMLIOM GARZA, Crcuit Judge, dissenting:

Because the nmajority opinion fails to defer to the Secretary
of Labor’s ("“Secretary”) reasonable interpretations of the
anbi guous | anguage of 29 C F.R 8§ 1926.1101(h)(1) and 29 CF.R 8
1926. 1101(k)(9); incorrectly finds that the Ho Ho Ho Express and
Houston Fruitland (collectively, “Ho Entities”) are not Erik Ho' s
(“Ho”) alter egos; and holds that Ho's instruction to tap an
unmar ked pipe was a “serious” rather than “wllful” violation of
the General Duty Cause, 29 US. C 8 654(a)(1l), | respectfully
di ssent.

I

The majority opinion holds that the |anguage of 29 CF. R 8§
1926. 1101(h) (1) unanbi guousl y precl udes per-enpl oyee citations and,
thus, affirnmed the Commi ssion’s ruling that the regul ati on does not
require an individualized duty but instead applies to a single
course of conduct. The majority opinion also finds that the
| anguage of 29 C.F.R 8§ 1926.1101(k)(9)))which the Conm ssion
determ ned addresses a single course of conduct, prohibiting per-
enpl oyee citations))is anbiguous; however, it holds that the
Secretary’s interpretation is unreasonable and, hence, that the
per-enpl oyee citations are prohibited. | disagree. The |anguage
of both provisions is anbi guous, and the nmajority opinion fails to

defer to the Secretary’ s reasonable interpretation allow ng per-



enpl oyee citations.

The penalty provisions of the OSH Act permt penalties on a
per-violation basis. Kaspar Wre Wrks, Inc. v. Sec’'y of Labor
268 F.3d 1123, 1130 (D.C. Gr. 2001). The question, however, is
what constitutes a unit of violation. “The test of whether the Act
and the cited regulation permts multiple or single units of
prosecution is whether they prohibit individual acts, or a single
course of action.” Sec’y of Labor v. Caterpillar 1Inc., No.
87-0922, 1993 W. 44416, at *22 (OS HRC Feb. 5, 1993). An
exanpl e of a single course of actionis the failure to protect the
perineter of a roof. Sec’'y of Labor v. Hartford Roofing Co., No.
92- 3855, 1995 W 555498 (O S.H R C. Sept. 15, 1995). The failure
to erect guardrails on multiple scaffolds, however, may be cited on
a per-instance basis. Sec’'y of Labor v. Hoffrman Constr. Co., No.
4182, 1978 W. 6990 (O S.H R C Jan. 4, 1978). |Individual record-
keeping violations may be penalized on a per-instance basis.
Caterpillar, 1993 W. 44416, at *23. Failure to renove enpl oyees
fromwork who were exposed to | ead at or above the action | evel may
be cited on a per-enpl oyee basis. Sec’y of Labor v. Sanders Lead
Co., No. 87-260, 1995 W 242606, at *3 (O S.H R C. Apr. 24, 1995).
“I't is not the single decision by an enployer . . ., but the
| anguage of the standard that is determ native.” |d.

When the statutory |language is not clear, “the Secretary’'s
interpretation would be entitled to deference given her official

duty, specialized expertise, investigatory know edge and ot her
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experience relevant to carrying out the purposes of the Act.”
Kaspar Wre Wirks, Inc., 268 F.3d at 1131. “In situations in which
the neaning of [regulatory] |anguage is not free from doubt, the
reviewing court should give effect to the |[Secretary’s]
interpretation solong as it is reasonable, that is, so long as the
interpretation sensibly conforns to the purpose and wordi ng of the
regulations.” Martin v. OSHRC, 499 U S. 144, 150 (1991) (i nternal
quotations and citations omtted). This deference is given to the
Secretary, not the Comm ssion. |d. at 158 (*“although we hol d that
a reviewing court may not prefer the reasonable interpretation of
the Comm ssion to the reasonable interpretations of the Secretary,
we enphasi ze that the review ng court should defer to the Secretary
only if the Secretary’s interpretationis reasonable”) (enphasis in
original). Thus, the inquiry is in tw parts: (1) whether the
| anguage is anbi guous; and (2) whether the Secretary’s
interpretation is reasonable. If so, we nust defer to that

interpretation.

A
At the tinme of the violations, 29 CF. R 8§ 1926.1101(h)(1)
stated, “[t] he enployer shall provide respirators, and ensure that

they are used The majority opinion finds that this
| anguage unanbi guously precludes per-enployee citations. The
majority finds that, “there is sinply no | anguage in the general
respirator protection section that suggests the unit of prosecution

could be based on each individual enployee not receiving a
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respirator versus the enployer’s course of action in failing to
provide respirators to his enployees as a whole for the Class |
asbestos job.” (enphasi s added). However, there is also no
| anguage in the general respirator section that suggests the
section is violated only when the enployer does not provide
respirators to “enployees as a whole.”'® The majority’s reading
al so does not conport with the explicit purpose of OSH Act, which
is “to assure so far as possi bl e every worki ng man and wonan in the
Nati on safe and healthful working conditions. . .” 29 §8 U S C
651(b) (enphasis added); Chao v. Mallard Bay Drilling, 534 US.
235, 245 n.9 (2002). The use of the singular “man” and “wonman”
suggests a focus on the individual enployee. Since the plain
| anguage does not specify whether per-enployee citations are
permtted, the |anguage is anbi guous.

The next step in the inquiry is whether the Secretary’s
interpretation is reasonable. It is irrelevant whether the
Commi ssion’s interpretationis al so reasonable as the discretionis
in the Secretary’s hands. Martin, 499 U S. at 158.

| t is a reasonable interpretation of 29 CFR 8
1926. 1101(h)(1) to issue per-enployee citations. “As long as
enpl oyees are working in a contam nated environnent, the failureto
provi de each of themw th appropriate respirators could constitute

a separate and discrete violations [sic].” Hartford Roofing Co.,

18 Such an aggregate reading of 29 CF. R 8§ 1926.1101(h) (1) could
be read to nean t hat when an enpl oyer provi des nost))but not all))of
its enployees with respirators, it is still not in violation of the
general respirator protection section.
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1995 W 555498, at *7. Thus, Hartford mekes the distinction
between the individual act of renoving contam nates fromthe air
and the nmultiple acts of providing respirators. 1d. The forner is
subject to a single citation while the latter is subject to

multiple citations. Providing one enployee with a respirator does

not abate the violation for other enployees. 1d. The requirenent
al so states that the enployer shall “ensure that [the respirators]
are used.” 29 CF R 8 1926.1101(h)(1). Qobvi ously, ensuring

i ndi vi dual usage requires action on a per-enpl oyee basis.

The subsections of 29 C.F.R 8 1926.1101(h)(1) also suggest
the potential for per-enployee citations (or, at the very |east,
suggest the absurdity of precludi ng per-enployee citations for the
general respirator protection section). For instance, enployers
are required to performperiodic individual face fittings for the
respirators. 29 C.F.R 8§ 1926.1101(h)(4). In addition, enployers
are required to provide specific types of respirators dependi ng on
enpl oyee requests. 29 CFR 8§ 1926.1101(h)(4). These
requi renents are clearly enployee specific. The enpl oyer cannot
provide any respirator; it nust conformto the subsections of 29
CFR § 1926.1101(h) (1) in providing enployee specific
respirators. Thus, the Secretary reasonably interpreted the
anbi guous | anguage of 29 C F. R § 1926. 1101(h) (1) and we nust defer
to her interpretation.

B
Section 1926. 1101(k)(9)(i) states, “[t]he enpl oyer shall, at

no cost to the enployee, institute a training program for all
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enployees . . ., and shall ensure their participation in the
program” Section 1926.1101(k)(9)(viii) states, “[t]he training
programshal | be conducted in a manner that the enployee is able to
understand.” The majority opinion finds that, while the | anguage
i s anbi guous, the Secretary’ s interpretation))all ow ng per-enpl oyee
citations))is unreasonable. The majority opinion reasons that one
training program could have abated the violation if all eleven
enpl oyees had attended and under st ood. Ho, of course, did not
conduct a training program for any of his enployees. Wiile the
majority provides a reasonable interpretation of the training
requirenent, it fails to showhowthe Secretary’s interpretationis
unr easonabl e.

The majority opinion relies on Sec’'y of Labor v. Andrew
Cat apano Enters., Inc., Nos. 90-0050, 90-0189, 90-0190, 90-0191,
90- 0192, 90-0193, 90-0771, 90-0772, 91-0026, 1996 W 559899
(OS.HRC Sept. 30, 1996) for the proposition that only
“enpl oyee-specific unique circunstances” nerit citations “based on
each failure to train an individual enployee.” This reading
m sstates the holding in Catapano. The Conm ssion in Catapano
found “[t]he I|anguage of the standard)) [t]he enployer shal
instruct each enployee’ ))clearly nmay be read to permt the
Secretary to cite separate violations based on the failures to
train individual enployees.” Id. at *5. The Conm ssion did not
vacate the nmultiple citations on a per-enpl oyee basis but on a per-

i nspection basis. The Conm ssion reasoned that each new i nspection
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could not result in a separate citati on when “t he enpl oyees di d not
change, and the working conditions and applicable regulations did
not change.” 1d.

Even the mgjority’s “enpl oyee-specific unique circunstances”
standard is net by the failure to train enployees and ensure that
the enpl oyees understand the training. Reich v. Arcadian Corp.
110 F. 3d 1192, 1198-99 (5th Cr. 1997) (“An enployee could be a
unit of wviolation, however, only if the regulated condition or
practice is unique to the enployee (i.e., failure to train or
renove a worker).”). Wiile the single action of a group training
session could have instructed the el even workers at once, ensuring
that each enpl oyee understood the training is enployee specific.
Thus, the mjority has failed to show how the Secretary’s
interpretation is unreasonable. Accordingly, | would reverse the
Comm ssion’s determnation that per-enployee citations are
pr ohi bi t ed.

|1

The majority opinion affirns the Conm ssion’s finding that the
Ho Entities are not alter egos of Ho because they “maintained
separate corporate identities, tax identities, bank accounts, and
| egitimate business operations.” In determning whether a
corporation is an alter ego of an individual for reverse corporate
pi ercing purposes, courts consider the totality of t he
ci rcunst ances, including “the total dealings of the corporation and
t he i ndi vi dual, the anount of financial interest the individual has

in the corporation, the ownership and the control that the
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i ndividual maintains over the corporation, and whether the
corporation has been used for personal purposes.” Estate of Lisle
v. Commir of Internal Revenue, 341 F.3d 364, 375-76 (5th Gr.
2003) .

Courts need to |look beyond formalities and records to
determne the true economic relationship between the entities.
United States v. Jon-T Chens., Inc. 768 F.2d 686, 693 (5th Gr.
1985) (finding that “the courts are concerned with reality and not
form wth how the corporation operated and the individual
defendant’s rel ationship to that operation”). In Jon-T Chem cals,
the court dismssed the fornmality of recording paid expenses as
| oans because “whenever [one conpany] could not pay its bills, [the
ot her conpany] did so by witing a check.” ld. at 695. The
conpanies shared an accounting departnment and “funds were
transferred between the different [conpanies’] accounts in order to
cover deficiencies.” 1d. That is precisely what happened here.
The Ho Entities shared one bookkeeper who notified Ho when one
account was deficient; Ho would then transfer the funds to cover
the deficiency of the other conpany.

The evidence shows that Ho has conplete control over the Ho
Entities. Ho owns two-thirds of the stock and i s president of both
conpani es. The Ho Entities advanced the vast mpjority of Ho's

personal investnent of the property.!® |In addition, the Ho Entities

19 An undi scl osed “outside source” and two ot her corporations,
one of which Ho owns, contributed the rest. These sources are not
i nvol ved in the OSHA proceedi ngs.
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provided funds for the workers’ wages and for supplies and
equi pnent . Converting a hospital into residential wunits has
nothing to do with the Ho Entities’ business purposes of
transportation and fruit sales. Wile the frequent transfers anong
the Ho Entities and Ho were docunented as debts, there were no | oan
docunents, no interest due, no schedule for repaynent and no
representation of debt repaynent. Accordingly, | believe that
substanti al evidence supports a finding that the Ho Entities were
Ho’'s alter egos and, thus, would vacate the Comm ssion’s order
vacating the citations against the Ho Entities.
11

The majority opinion affirmed the Conm ssion’s finding that
the violation of the General Duty O ause was “serious” instead of
“Wllful,” reasoning that there was no evidence conpelling a
willful finding for the specific instruction to tap the unmarked
val ve. The Comm ssion’s | egal concl usions may be set aside if they
are arbitrary, capricious, an abuse of discretion, or otherw se not
in accordance with |aw Mca Corp. v. OSHRC, 295 F.3d 442, 447
(5th Gr. 2002). The General Duty O ause of the OSH Act requires
an enployer to provide “each of his enployees enploynent and a
pl ace of enpl oynent which are free fromrecogni zed hazards that are
causing or are likely to cause death or serious physical harmto
his enployees.” 29 U.S.C. § 654(a)(1).

“Aviolation is willful if it is commtted with intentional,
knowing or voluntary disregard for the requirenents of the

Cccupational Safety and Health Act.” Hartford Roofing Co., 1995 W
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555498, at *2. See also AJP Constr., Inc. v. Sec’'y of Labor, 357
F.3d 70, 74 (D.C. Cir. 2004) (finding that “a wllful violation of
the Act constitutes an act done voluntarily with either an
intentional disregard of, or plain indifference to, the Act’s
requi renents”). Ho conceded that tapping into an unmar ked pi pe at
a denolition site was a “recognized hazard.” I nstructing his
enpl oyees to tap an unmar ked pi pe))a “recogni zed hazard”)) evi dences
a plainindifference to the General Duty C ause. Even w thout the
benefit of hindsight, it is self-evident that tapping an unmarked
pipe is “likely to cause death or serious physical harm”
Therefore, the Comm ssion abused its discretion by finding Ho' s
violation of the General Duty Cause “serious” instead of
“Wwllful.” Accordingly, | would vacate the Conm ssion’s order

reduci ng the General Duty C ause violation to serious fromw || ful.

For the above stated reasons, | respectfully dissent.
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