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ecent U.S. presidential administrations have been

the apex of what scholars have identified as “the rise

f executive-level power, the use of the ‘adminis-

trative presidency, and the growing democratic deficit.”

Indeed, with legislative gridlock in the U.S. Congress that

seems to have no end in sight, the use of agencies in the

executive branch has been adopted by both political parties
as the main vehicle of policymaking.?

As then-professor, now U.S. Supreme Court Justice
Elena Kagan once proposed, “[a]ll models of administration
must address two core issues: how to make administration
accountable to the public and how to make administration
efficient or otherwise effective.” This Comment argues
that effective administration also requires a clear regula-
tory framework for the regulated sector and citizens. It
addresses the recent trend in the United States of regula-
tory uncertainty, caused by polarized politics and a pendu-
lum of persistent rollbacks of regulations. For example, in
the energy sector alone, there are several prominent issues
unsolved or too unstable to recognize a durable long-term
approach, such as the Clean Power Plan disputes,* fracking

Author’s Note: The author would like to thank Prof. Mark
W. Menezes for his wise advice and continuing support
during the different drafts of this Comment, without whom
this research would not have been the same.

1. Nancy A. Wonders & Mona J.E. Danner, Regulatory Rollbacks and Deepen-
ing Social Inequalities, 1 ]. WiTE CoLLAR & Corp. CRIME 103, 103 (2020).

2. See Bethany Davis Noll & Richard Revesz, Regulation in Transition, 104
Minn. L. Rev. 1, 3, 10, 84, 98 (2019) [hereinafter Regulation in Transition];
Bethany Davis Noll & Richard Revesz, Presidential Transitions: The New
Rules, 39 YALE J. oN ReGUL. (forthcoming 2022) [hereinafter Presidential
Transitions; Jessica Bulman-Pozen, Administrative States: Beyond Presidential
Administration, 98 Tex. L. Rev. 265, 272 (2019).

3. Elena Kagan, Presidential Administration, 114 Harv. L. Rev. 2245, 2331
(2000).

4. Ryan B. Stoa, From the Clean Power Plan to the Affordable Clean Energy
Rule: How Regulated Entities Adapt to Regulatory Change and Uncertainty, 47
Horstra L. Rev. 863 (2018); John A. Ormiston, 7he Clean Power Plan Au-
topsy: Lessons the Affordable Clean Energy Rule Can Learn From Its Deceased
Predecessor, 98 Tex. L. Rev. 791 (2019); Regulation in Transition, supra note
2, at 25; Bulman-Pozen, supra note 2, at 324.

6-2022

ENVIRONMENTAL LAW REPORTER

regulation disputes,® offshore oil drilling prohibitions,* and
the focus of this Comment, the new source performance
standards (NSPS) on methane for oil and gas.

The need to address the impacts of climate change
accentuates this persistent rollback phenomenon. Indeed,
despite the uncertainty that some claim,” it is of course
possible to assert a broad scientific consensus on climate
change’s existence, causes, characteristics, and remedies.®
And a parallel global consensus on the need to develop suf-
ficient regulatory frameworks to address climate change
mitigation and adaptation is—thankfully—taking control
of different governments” agendas.’

This Comment acknowledges the ongoing regulatory
uncertainty in the United States, categorizes it, and explores
theoretical frameworks for presidential transitions. It then
specifically analyzes the NSPS on methane for oil and gas
to exemplify how this regulatory uncertainty, caused by
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consecutive, diametrically opposed rollbacks of national
policies, produces devastating impacts for the whole regu-
lated sector, including its inability to adopt long-term cli-
mate change measures. My analysis is illustrated by how
the different policies designed and deployed by the federal
government on NSPS on methane for oil and gas have per-
sistently failed to consolidate a long-term view without giv-
ing in to partisanship.

To this end, the Comment is structured in three parts.
The first part delves into the concept of regulatory and sci-
entific uncertainty by summarizing the main ideas from
scholarly literature on the administrative state and the
increasing role of presidential administrations. The second
part analyzes the status of the NSPS on methane for oil
and gas, first from a historical perspective, comprising the
key milestones of its development, and then examining
the issues that have arisen within it, taking into account
its dynamic evolution, regulatory techniques, and uncer-
tainty. Finally, the third part puts forth several recommen-
dations from this author and other scholars for responding
to these issues.

I. Regulatory Uncertainty in the
Administrative State

The past few U.S. presidential terms have seen an increas-
ing role of presidential administrations, policymaking
within agencies instead of through Congress. Along with
this renovated presidentialism, scholars identify two issues.
First, political polarization has led to a lack of collabora-
tion between parties and excessive partisanship, which
has eroded the legislative process and consolidated a con-
gressional gridlock with no foreseeable end. Second is the
increasing use of regulatory rollbacks and multiple, aggres-
sive techniques to undo or repeal the previous adminis-
tration’s work. This section first delves into the scientific
uncertainty behind climate change, and then examines
contemporary presidentialism and the current theory of
regulatory uncertainty.

A.  Scientific Uncertainty

Climate change as a scientific phenomenon is defined by
the Intergovernmental Panel on Climate Change (IPCC)
as “a change in the state of the climate that can be iden-
tified . . . by changes in the mean and/or the variability
of its properties and that persists for an extended period,
typically decades or longer.” The IPCC further describes
climate change, stating that it “may be due to natural inter-
nal processes or external forcings such as modulations of
the solar cycles, volcanic eruptions and persistent anthro-

10. IPCC, Annex I: Glossary (J.B. Robin Matthews ed.), iz GLoBAL WARM-
NG OF 1.5°C. AN IPCC SpeciaL RerorT ON THE ImMpACTS OF GLOBAL
WARMING OF 1.5°C ABOVE PRE-INDUSTRIAL LEVELS AND RELATED GLOBAL
GREENHOUSE Gas EM1sstoN PATHWAYS, IN THE CONTEXT OF STRENGTHEN-
ING THE GLOBAL RESPONSE TO THE THREAT OF CLIMATE CHANGE, SUs-
TAINABLE DEVELOPMENT, AND EFFORTS TO ERADICATE POVERTY 541, 544
(Valérie Masson-Delmotte et al. eds., Cambridge Univ. Press 2018).

52 ELR 10454

pogenic changes in the composition of the atmosphere or
in land use.”" Other authors report that global surface tem-
peratures are increasing, and “there has been no reduction
in the global warming trend of 0.15°C-0.20°C per decade
that began in the late 1970s.”> Further, anthropogenic cli-
mate change is impacting multiple systems globally,”” and
“[i]t is unequivocal that human influence has warmed the
atmosphere, ocean and land,” and that “[w]idespread and
rapid changes in the atmosphere, ocean, cryosphere and
biosphere have occurred.”

Against this broad agreement, some scientists have ques-
tioned whether climate change could be mainly attribut-
able to human activities, challenging the modeling and
notions behind the scientific agreement procedures in the
IPCC, and the way the science of climate change is pre-
sented.” For instance, Prof. Steven Koonin asserts that he
has been dismayed, “[f]irst by the willingness of some cli-
mate scientists—abetted by the media and politicians—
to misrepresent what the science says, and then by the
many other scientists who are silently complicit in those
misrepresentations.”” Despite such claims by a small num-
ber of personalities at the international level, it is beyond
doubt that climate change is worsening, and that human-
ity plays a key role in its causation. In this regard, there
is a scientific consensus that human activity has “caused
approximately 1.0°C of global warming above pre-indus-
trial levels, with a /ikely range of 0.8°C to 1.2°C,”* and that
“[gllobal warming is likely to reach 1.5°C between 2030
and 2052 if it continues to increase at the current rate.”

Further, and apart from the discussion of to what
degree countries should adopt legislation regarding climate
change, there is abundant scientific literature to support
empirically that the United States is suffering from the
impacts of climate change.” Therefore, there is a common
necessity to address this phenomenon from a regulatory
perspective, including in the energy sector. Indeed, accord-
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ing to the “Inventory of U.S. Greenhouse Gas Emissions
and Sinks,” prepared by the U.S. Environmental Protec-
tion Agency (EPA),” by 2019, electricity production gen-
erated the second-largest share of greenhouse gas (GHG)
emissions, with 25% of the total.> But before analyzing
U.S. energy regulations related to climate change, spe-
cifically the methane NSPS, the next section develops a
framework to analyze the emerging presidentialism, and
the regulatory uncertainty harnessed to it.

B.  The President and the Administrative State

1. Presidential Administration

As Professor Kagan proposed in the early 2000s, we now
live in an era of presidential administration.” In this era,
the president controls administration, expanding the
White House’s control of agencies and “making the regu-
latory activity of the executive branch agencies more and
more an extension of the President’s own policy and politi-
cal agenda.”™* Indeed, Professor Kagan already identified at
that time that presidents facing political hurdles in the leg-
islative branch, like President Bill Clinton, started to turn
to the bureaucracy “to achieve, to the extent it could, the
full panoply of his domestic policy goals.”™ This increasing
presidential control over administration has been used to
implement proregulatory approaches as well as deregula-
tory policies.> In this regard, for example, Presidents Ron-
ald Reagan, George W. Bush, and Donald Trump used
presidential administration to implement a more deregula-
tory policy, while on the other hand, Presidents Clinton,
Barack Obama, and Joe Biden have used it to execute their
policies through increasing regulations.”

As other scholars have pointed out, this growing presi-
dential administration comprises a “partisan platform
carried out by political officials across federal agencies.”
Moreover, administrative growth in this way allows presi-
dents to confront excessive partisanship, polarization,
congressional gridlock, and even aging statutes.” Thus,
presidents “have relied heavily on agencies to set domes-
tic policy, and commentators have defended presidentially
directed policymaking more and more attenuated from
legislative authorization.™

Indeed, with the Supreme Court’s approbation, presi-
dents have “amassed expansive powers exert[ing]
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www.epa.gov/ghgemissions/inventory-us-greenhouse-gas-emissions-and-
sinks (last updated Apr. 14, 2022).
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24. Id.at 2248.

25. Id.
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increasingly tight control over the administrative state. For
the most part, scholars have portrayed this development
favorably, imagining that good faith chief executives aim
to place their stamp on the bureaucracy and take credit for
its achievements.”” However, as the same scholars concede,
this favorable portrayal “overlooks the dangerous potential
of a powerful president bent on undermining the govern-
ment’s core capacities.”

2. Presidential Administration Tools

The incremental reach of presidential administration
through agencies has developed through the expansion of
the toolset used by presidents, by implementing broader
techniques to direct agencies.” Professor Kagan initially
described three techniques*: regulatory review through the
Ofhce of Management and Budget (OMB)*; formal direc-
tives instructing agencies*; and personal appropriation of
regulatory action.” Prof. Jessica Bulman-Pozen further
identified and classified these techniques: political appoint-
ments in agencies or politicization of the bureaucracy;
presidential designated officials—“czars”—in the White
House to oversee agency policy”; agency enforcement over-
sight*; oversight of budget execution through OMB*; and
integrating legal and policy resources scattered throughout
the agencies (pooling).*
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The systematic use of this augmented toolset has
allowed presidential administrations to grow stronger.®
Indeed, presidents” reliance on federal agencies to execute
their policies has reached a point where relevant policy-
making is implemented through agencies instead of legis-
lation.* For example, the Trump Administration “achieved
its policy goals primarily through executive orders and
administrative rulemaking and occasionally through issu-
ance of waivers.” This increased reliance on agency execu-
tion of administration policies has led to predictions that
these all-mighty presidential administrations “may prove
dangerous, further legitimizing practices that enable and
embolden future authoritarians far more adroit with the
tools and language of power than Donald Trump.™

The expansion of presidential administration—using
multiple tools to ensure the development and execution of
policies through federal agencies—sets the stage to debate
the role and extension of regulatory rollbacks within pres-
idential transitions. This controversial phenomenon will
be analyzed in the following section through the lens of
creating regulatory uncertainty in the past few presiden-
tial administrations.

C.  Regulatory Uncertainty
1. ADivided Nation

As explained above, in this era of presidential administra-
tion, the increasing power of presidents over the adminis-
trative state is shown by the different tools that presidents
use to mandate federal agencies and impose their agendas.
This expansion of executive branch power correlates with
another phenomenon: increasing partisan polarization.”
Indeed, according to recent studies, “American voters . . .
are much more likely to hold strongly negative views of the
opposing party than in the past.”* Even more, “[a] growing
proportion of Americans dislike the opposing party more
than they like their own party.” This dislike also mani-
fests in an increasing partisanship among representatives
in Congress, which has increased over the past 60 years.
Consequently, this partisanship has reduced the number of
bills introduced for serious consideration, which has been
called a “loss of Congressional innovation.”

This Comment argues that polarization and increasing
partisanship produces a policy pendulum, where regula-
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tory rollbacks are a common battleground between presi-
dential administrations of opposing parties. This swinging
pendulum is what I have labeled regulatory uncertainty.
Certainly, the transition between Presidents Obama and
Trump showed how fragile presidential administrations
can be, since “their policy choices [were] immediately con-
tested and readily subject to reversal.”® In summary, “[w]
ith a new election, presidential administration may can-
nibalize itself.”

Within this regulatory uncertainty, I focus only on sub-
stantive deregulation, which “aims to weaken or rescind
particular agency rules or policies,” and includes “regula-
tory rollbacks that weaken health, safety, financial, or labor
standards; shifts in an agency’s enforcement priorities; or
legal interpretations that shrink an agency’s authority or
jurisdiction.” This is differentiated from structural dereg-
ulation, which focuses on an “agency’s core capacities™ by
eroding an “agency’s staffing, leadership, resource-base,
expertise, and reputation—key determinants of the agen-
cy’s capacity to accomplish its statutory tasks.”

2. Regulatory Rollbacks

Alexander Hamilton foresaw “the likelihood that new
presidents would be motivated to undo the work of their
predecessors.” Indeed, he stated:

To undo what has been done by a predecessor, is very often
considered by a successor, as the best proof he can give of
his own capacity and desert; and, in addition to this pro-
pensity, where the alteration has been the result of public
choice, the person substituted is warranted in supposing,
that the dismission of his predecessor has proceeded from
a dislike to his measures, and that the less he resembles
him, the more he will recommend himself to the favor of
his constituents.”

Traditionally, before President Trump, presidencies
mainly relied on two techniques to reverse policies from
previous administrations. The first was issuing stop-work
orders, typically by the White House chief of staff on
Inauguration Day, instructing agencies to stop working
on any rule not yet finalized or published in the Federal
Register. The second was by issuing regulatory repeals
and replacements “to change the requirements of a prior
finalized rule.”

During the Trump Administration, and now the Biden
Administration, far more aggressive techniques have been

52. Bulman-Pozen, supra note 2, at 270.
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59. ALEXANDER HAMILTON ET AL., THE FEDERALIST: THE GIDEON EDITION 374
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61. Id.
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used to undo what their predecessor did, resulting in exten-
sive regulatory rollbacks. This aggressive use of presiden-
tial power by recent administrations has become as much a
part of the attack on the administrative state as a reason to
defend it.® In particular, the Trump Administration made
extensive use of three relatively recent techniques to reverse
regulatory policymaking.*

First, it coordinated use of the Congressional Review
Act (CRA) with a cooperative Congress. Working with
Congress to identify and garner support for legislative
repeal of executive branch regulations essentially allows
the president to repeal rules without having to observe
the Administrative Procedure Act (APA) requirements.”
While traditionally the CRA is viewed as giving Congress
an opportunity to repeal executive branch regulations, it
is also an instrument the executive branch can use with a
cooperative Congress to reverse regulations, since all CRA
resolutions passed by Congress require a president’s signa-
ture.* Thus, it can be a “particularly useful tool for a new
president and Congress of the same party.””

Second, the Trump Administration filed abeyances to
pending litigation,* requesting that courts put a hold on
“any briefing, argument, or decision in a challenge to a
pending rule while the administration considers whether
to change that rule.™ Third, agencies under the Trump
Administration suspended or delayed implementation of
final regulations of the prior Administration in order to
allow agencies time to repeal or amend the specific rule.”

The Biden Administration has used the same tech-
niques to roll back regulations imposed during the Trump
Administration.”” Moreover, President Biden has inno-
vated, adding techniques to the regulatory toolset. First,
by conceding error before courts where Trump rules were
challenged, the Biden Administration no longer had an
obligation to defend such rules in the absence of interve-
nors.” Second, by withdrawing affirmative appeals filed
by the Trump Administration on Obama Administration
regulations, the Biden Administration was able to allow
those rules to become final.” Third, through the issuance
of interim final rules, the Biden Administration could have
some policies implemented immediately without a prior
notice-and-comment period.

All of these are a result of the new challenges that polar-
ized and powerful presidential administrations pose to new
presidents, particularly political pressures to roll back regu-

62. See Regulation in Transition, supra note 2; Presidential Transitions, supra note
2; Wonders & Danner, supra note 1.

63. Bulman-Pozen, supra note 2, at 270.

64. See Regulation in Transition, supra note 2, at 13-47; Peter L. Strauss & Gil-
lian E. Metzger, Power Transitions in a Troubled Democracy, in LIBER Amico-
rRUM D’ALBERTI 35 (2021), available at https://ssrn.com/abstract=3859714.

65. Regulation in Transition, supra note 2, at 14-23.

66. Id.at 16.

67. Id.at15.

68. Id. at 24-33.

69. Id. at8.

70. Id. at 33-47. See Wonders & Danner, supra note 1, at 104.

71. Presidential Transitions, supra note 2, at 4-5.

72. Id. at4-5, 38-42.

73. Id. at 34-38.
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lations. Indeed, given the time it takes to enact new regula-
tions, the Biden Administration has also been pushed to
act fast on its own policy priorities during the first year of
its term.”

In this sense, it is clear that both antiregulatory and pro-
regulatory governments benefit from the uncertainty that
comes from the use of these techniques, such as the suspen-
sion of final regulations.” Nevertheless, I agree with schol-
ars calling attention to the repercussions of the increasing
role and importance of presidential administrations for
democracy, that this, “in the long run, only heightens
the chasm between the nation-state and the public that it
should serve.”” Accordingly, the next section focuses on
the consequences of this regulatory uncertainty forged by
the aggressive use of rollback techniques within presiden-
tial administrations.

3.  Consequences

Among the reasons to deal with this escalation of presi-
dential reversal of previous policies is the impact of regula-
tory uncertainty on regulated industries and citizens. This
lack of durable rules has a pervasive impact on decisions
regarding how to proceed with their industries (e.g., mak-
ing long-term plans) due to the uncertainty that new rules
will hold up. This issue is relatively undertreated by schol-
ars who focus on the prescriptive or theoretical analysis of
regulatory rollbacks within the administrative state. More-
over, despite some proposals to seize on the uncertainty to
advance clean energy projects,” others argue the need to
attend to the risks for industries that come with these regu-
latory pendulums, since a “failure to consider risk and risk
aversion may bias models of this sector [power generation
in the United States] and others, especially where durable
capital investments limit adjustment options.””

In this regard, deregulation and uncertainty comes at a
great cost for the general welfare, since it has been demon-
strated that investments decrease in states with regulatory
policy instability.” In fact, within the energy generation
sector, regulatory uncertainty by legislative inaction incen-
tivizes firms’ lack of investments in “assets that are long-
lived and location- and policy-specific,” and promotes
a “‘wait-and-see’ attitude among GHG emitters.” This

74. Id.at62.

75. Regulation in Transition, supra note 2, at 46.

76. Wonders & Danner, supra note 1, at 109.

77. Ans Kolk & Gerhard Mulder, Regulatory Uncertainty and Opportunity Seek-
ing: The Case of Clean Development, 54 CaL. MomT. REv. 88 (2011).

78. Lin Fan et al., Risk Aversion and CO, Regulatory Uncertainty in Power Gen-
eration Investment: Policy and Modeling Implications, 60 J. ENv't Econ. &
Mawmr. 193, 205 (2010).

79. Kira R. Fabrizio, The Effect of Regulatory Uncertainty on Investment: Evi-
dence From Renewable Energy Generation, 29 ].L. Econ. & ORra. 765, 790
(2013) (arguing that the effect of renewable portfolio standards policy on
investment in renewable generation assets was significantly lower in states
with a prior repeal of electric utility industry restructuring legislation—in
other words, a history of policy instability deters firms from investing in
regulation-specific assets).

80. Id.at790-91.

81. Marilyn A. Brown & Sharon Chandler, Governing Confusion: How Statutes,
Fiscal Policy, and Regulations Impede Clean Energy Technologies, 19 Stan. L.
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hesitancy to deploy capital has led some to assert, regard-
ing the destabilizing effect of rollback tools, that “a move
towards a regime that is defined as a result of the aggressive
use of these tools cannot be normatively justified on stabil-
ity grounds.”

An example of the overlooked impacts of regulatory
uncertainty is the cost of reversing rules in force. For
instance, President “Trump’s rollbacks of regulations
affecting overtime pay, financial advice, and the fuel
economy standards would cost consumers over US$41
billion more a year than if the rules are left intact.” Sim-
ilarly, billions of dollars on investments toward renewable
and clean energies could be left out because of this regu-
latory uncertainty.*

Another way to exemplify the impact of rollbacks is the
lengthy compliance periods that regulations consider, so
that industries have enough time to plan and comply with
these regulations. As Prof. Lisa Heinzerling explains, com-
pliance dates are set “in order to give affected parties time
to bring their activities into conformity with the rule.”»
This extension of long compliance deadlines “to accom-
modate industry concerns that compliance would require
large-scale, complex changes to their operations™ can play
and has played a role in putting regulations at risk of suf-
fering a rollback through a suspension and later reversal.”

This regulatory uncertainty has extended to several
cases on climate change and energy-related regulations,
for example, the fracking regulation disputes®; the lack of
clear energy storage regulations®; the Clean Power Plan
dispute”; and the discussion of whether the federal govern-
ment can stop leasing offshore drilling for oil and gas,”
among other cases. The next section of this Comment will
analyze this phenomenon on the NSPS on methane for the
oil and gas industry.

In summary, I am arguing the need for regulatory stabil-
ity, given the influence that federal regulatory approaches
have on energy industries’ behavior. My argument acknowl-

& PoL’y Rev. 472, 506 (2008). See Regulation in Transition, supra note 2,
at 95.

82. Regulation in Transition, supra note 2, at 96.

83. Wonders & Danner, supra note 1, at 104; Sam Berger & Malkie Wall, Presi-
dent Trump’s Regulatory Rollbacks Are an Artack on Americans' Wallets, CTr. Am.
PrOGRESSACTION FUND (Mar.27,2019), https://www.americanprogress.org/
article/president-trumps-regulatory-rollbacks-attack-americans-wallets/.

84. Cf. Friedemann Polzin, Mobilizing Private Finance for Low-Carbon Innova-
tion—A Systematic Review of Barriers and Solutions, 77 RENEWABLE & Sus-
TAINABLE ENERGY REvs. 525 (2017) (on the necessity of a strategic vision in
the clean energy sector, to encourage private investments and the need for its
development within a participative process, including industries, identify-
ing future finance needs, and transforming “uncertainty into calculable risk
and returns”).

85. Lisa Heinzerling, Unreasonable Delays: The Legal Problems (So Far) of Trump’s
Deregulatory Binge, 12 Harv. L. & PoL’y Rev. 13, 27 (2018).

86. Regulation in Transition, supra note 2, at 62.

87. Id.

88. Negro, supra note 5; Freilich & Popowitz, supra note 5; Burger, supra note
5; Warner & Shapiro, supra note 5.

89. Amy L. Stein, Reconsidering Regulatory Uncertainty: Making a Case for En-
ergy Storage, 41 FLa. St. U. L. Rev. 697 (2013).

90. Stoa, supra note 4; Ormiston, supra note 4; Regulation in Transition, supra
note 2, at 25; Bulman-Pozen, supra note 2, at 324.

91. See Exec. Order No. 14008, §208, 86 Fed. Reg. 7619, 7624 (Feb. 1, 2021);
Partlow & Eilperin, supra note 6.
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edges the importance of agencies and administrations in
embracing regulatory certainty, from a comprehensive
“institutional environment™ or culture. Without a clear
regulatory pathway, the regulated sector lacks common
ground to plan and run efficient operations, and this lack
of certainty compromises the immediate and long-term
adoption of practices and policies to fight climate change
and reduce emissions.

Il. The NSPS on Methane

A.  Methane’s Role in Natural Gas and
Climate Change

Natural gas is mainly composed of methane”; hence, large
deposits of methane reside within gas-hydrate reservoirs
and any other formation where gas is found, such as oil
reservoirs.” It is generally either flared or used as energy.”
Particularly for the United States, natural gas plays a key
role in its energy economy,” and in 2020 provided 31.5%
of primary energy, destined mainly for electric power gen-
eration and industrial use and, also, in smaller part, to sup-
ply residential and commercial uses.”

This broad use of natural gas has positioned it as a
“bridge fuel™® to transition to lower-carbon energy. Its
increased use is due to an increase in U.S. production
since 2005, which led the United States in 2020 to pro-
duce 10% more natural gas than is consumed in the
country.” Specifically, this increase began and has been
sustained due to the extraordinary results of fracking, or
“horizontal drilling and hydraulic fracturing techniques,
notably in shale, sandstone, carbonate, and other tight
geologic formations.”®
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92. Fabrizio, supra note 79, at 792 (this Comment highlights the relevance of
the “institutional environment” influence on regulatory uncertainty pre-
sented by this author, although his research focused on legislative action
instead of the executive).
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ENERGY PoLicy, METHANE EMissioN CONTROLS: REDESIGNING EPA REGU-
LATIONS FOR GREATER EFricacy 1 (2021). See also Keith A. Kvenvolden, A
Review of the Geochemistry of Methane in Natural Gas Hydrate, 23 ORGANIC
GEOCHEMISTRY 997, 1007 (1995); Kehua You & Peter B. Flemings, Meth-
ane Hydrate Formation and Evolution During Sedimentation, 126 ]. GEo-
PHYSICAL RscH.: SoLip EarTH €2020]B021235 (2021).

94. See Kvenvolden, supra note 93; Gerald R. Dickens et al., Direct Measurement
of in Situ Methane Quantities in a Large Gas-Hydrate Reservoir, 385 NATURE
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That Reduced Methane Emissions 1993-2013, 50 Env'r Sci. & TecH. 6873,
6874 (2016).
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(2021).

98. Jason A. Delborne et al., Dueling Metaphors, Fueling Futures: “Bridge Fuel”
Visions of Coal and Natural Gas in the United States, 61 ENERGY RscH. &
Soc. Scr. 101350 (2020).

99. U.S. Energy Information Administration, Natural Gas Explained: Where
Our Natural Gas Comes From, https://www.eia.gov/energyexplained/
natural-gas/where-our-natural-gas-comes-from.php (last updated Mar. 18,
2022).
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Further, a key characteristic to consider for the regula-
tory framework of methane emissions, discussed in the fol-
lowing section, is that methane is frequently “co-emitted
with volatile organic compounds and hazardous air pol-
lutants from some sources, including landfills and oil and
natural gas production.”® This co-emission implies that
“the capture and combustion targeting these other pollut-
ants has the co-benefit of also capturing CH, [methane].”

Methane is an important GHG." According to the
“Inventory of U.S. Greenhouse Gas Emissions and Sinks,”
it is the second most-generated GHG gas in the United
States, way below carbon dioxide and above nitrous oxide,
with a 15.1% decrease in its generation between 1990 and
2019.¢ Nevertheless, there is insufficient information to
comprehend “why methane emissions are not decreasing
faster.” From this perspective, EPA estimates that oil and
natural gas production contributes around 3% of national
GHG emissions.” Still, different studies recognize an
underestimation with a 1.5x to 2x divergence between the
EPA methane estimates and others from field measure-
ments.'” This underscores the role of methane in climate
change, where “[i]t holds the potential to be a primary
driver of global average temperature change between now
and 2050—no matter what progress is made in control-
ling increases of atmospheric carbon dioxide over the next
thirty years.”s

This Comment focuses on the regulatory approaches
adopted by the U.S. federal government to tackle methane
emissions, specifically for the oil and gas sector. Despite
the specificity of this target, it must be noted that there
are multiple sources of methane in these complex indus-
tries, in production, processing, transmission, and storage
operations—so many that EPA “tracks about 250 distinct
sources of methane emissions in petroleum and natural
gas production, transmission, and distribution systems.”
In this sense, within the regulatory battle over NSPS for
methane, awareness of these multiple sources is essential to
develop an appropriate regulatory response. Prof. Robert
Kleinberg, for example, suggests that the “complexities of
oil and gas production do not lend themselves to prescrip-

101. Melvin et al., supra note 95, at 6874.

102.7d.

103. Jeffrey S. Rutherford et al., Closing the Methane Gap in U.S. Oil and Natural
Gas Production Emissions Inventories, 12 NaTURE CoMMC'Ns 1, 2 (2021).

104. Orrice oF ResearcH aAND DEveLopMENT, U.S. EPA, supra note 20. See
Melvin et al., supra note 95, at 6876-79.

105. KLEINBERG, supra note 93, at 4.

106. Id.

107. Rutherford et al., supra note 103, at 8. See KLEINBERG, supra note 93, at 2-4
(for a detailed explanation and critical analysis of the annual methane emis-
sions estimation from U.S. upstream and midstream crude oil and natural
gas activities).

108. KLEINBERG, supra note 93, at 1. See Drew Shindell et al., Simultaneously
Mitigating Near-Term Climate Change and Improving Human Health and
Food Security, 335 SciENce 183, 187-88 (2012).

109. KLEINBERG, supra note 93, at 6. See U.S. EPA, Natural Gas and Petroleum
Systems in the GHG Inventory: Additional Information on the 1990-2019
GHG Inventory (published April 2021), https:/[www.epa.gov/ghgemissions/
natural-gas-and-petroleum-systems-ghg-inventory-additional-information-
1990-2019-ghg (last visited Apr. 19, 2022).
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tive regulation,” and instead argues for a restructuring of
methane regulations with a performance-based approach.'

B. A Tale of Three Administrations

This section delves into the regulatory history of NSPS on
methane for oil and gas in the United States. In general,
the enactment of a comprehensive set of rules for these pol-
lutants is fairly recent and has been the subject of the past
three presidential administrations. The section offers some
general observations for context, and then a critique of
these administrations’ attempts to regulate methane emis-
sions in the oil and natural gas industries.

Besides the specific regulations to reduce methane emis-
sions from the oil and natural gas industries, there are reg-
ulations that target volatile organic compounds (VOCs)
and hazardous air pollutants (HAPs)"> that, given the
physical characteristics of methane, co-benefit from meth-
ane’s capture.”” For example, “[rlegulations providing this
co-benefit include . . . the National Emissions Standards
for Hazardous Air Pollutants (NESHAP) Rule established
in 1999 for oil and natural gas activities and expanded in
2007 and 201274

Specifically, methane emissions from oil and natural
gas production infrastructure were recognized for the first
time by EPA in 1993—during President Clinton’s Admin-
istration under his Climate Change Action Plan—with
the promotion of the “Natural Gas STAR partnership
program.” This program fostered public-private partner-
ships and “promoted the use of cost-effective technologies
and practices to capture and use CH, within the natural
gas sector.”* However, it was not until 2012 that specific
methane emissions restrictions from oil and natural gas
were (indirectly) imposed.

1. Obama Administration

On August 16, 2012, during President Obama’s first term,
EPA finalized the review process of the NSPS and NES-
HAP for the oil and natural gas source category."” This
was a “[m]ore comprehensive regulation of air pollut-
ants from upstream and midstream crude oil and natu-
ral gas segments, including emissions of volatile organic
compounds.”® In particular, methane emissions were not
directly addressed; however, methane reductions were cal-

110. KLEINBERG, supra note 93, at 1.

111. /4.

112. Melvin et al., supra note 95, at 6874.

113. See supra Section IL.A.

114. Melvin et al., supra note 95, at 6874.

115. RoBERT KLEINBERG, SocCIAL SCIENCE RESEARCH NETWORK, METHANE
Emisston ConTrOLS: TOWARD MORE EFFECTIVE REGULATION 8 (2021). See
Melvin et al., supra note 95, at 6874.

116. Melvin et al., supra note 95, at 6874 (It must be noted that in July 2015,
under the Obama Administration, “the EPA announced the Natural Gas
STAR Methane Challenge, a new voluntary initiative designed to increase
voluntary CH, abatement from oil and gas.”).

117.0il and Gas Sector: New Source Performance Standards and National
Emission Standards for Hazardous Air Pollutants Reviews, 77 Fed. Reg.
49490 (Aug. 16, 2012).

118. KLEINBERG, supra note 93, at 2.
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culated as part of the economic benefits.™ In fact, EPA
identified a methane emissions decrease as a co-benefit
from emission control measures to reduce HAPs and
VOCs.™ These benefits responded mainly to modified 40
C.F.R. Part 60, Subpart OOOOQO, which established the
“Standards of Performance for Crude Oil and Natural Gas
Production, Transmission and Distribution™? for facilities
that commence construction, modification, or reconstruc-
tion after August 23, 2011."

On June 3, 2016, during President Obama’s second
term, EPA finalized amendments to the current NSPS and
established new emission standards for new, reconstructed,
and modified sources in the oil and natural gas sector,
explicitly including methane.”” These new standards for
the oil and natural gas source category established stan-
dards for GHGs and VOCs,? maintained the methane
reduction as a co-benefit,” and proposed new standards, ¢
where methane was explicitly regulated for facilities that
commence construction, modification, or reconstruction
after September 18, 2015."

These 2016 amendments established more comprehen-
sive regulation by consolidating the application of the NSPS
to gas transmission and storage, based on a broad inter-
pretation of the statutory authority for the source category
listing under Clean Air Act (CAA) §111(b).>* Specifically,
the Agency appealed to a broad authority and discretion
in the definition of “sources” by indicating that “[s]ection
111(b) of the CAA gives the EPA the broad authority and
discretion to list and establish NSPS for a category that,
in the Administrator’s judgment, causes or contributes sig-
nificantly to air pollution which may reasonably be antici-
pated to endanger public health or welfare.”»

In this context, the Agency interpretation to include
transmission and storage was based on the notion that

one of the source categories listed in that 1979 Priority
List generally covers the oil and natural gas industry.
Specifically, with respect to the natural gas industry, it
includes production, processing, transmission, and stor-

age. The 1979 Priority List broadly covered the natural

119.Oil and Gas Sector: New Source Performance Standards and National
Emission Standards for Hazardous Air Pollutants Reviews, supra note 117,
at 49535-36.

120. Id. at 49535.

121. /d. at 49542-67. See KLEINBERG, supra note 115, at 8.

122.Oil and Gas Sector: New Source Performance Standards and National
Emission Standards for Hazardous Air Pollutants Reviews, supra note 117,
at 49542.

123. Oil and Natural Gas Sector: Emission Standards for New, Reconstructed,
and Modified Sources, 81 Fed. Reg. 35824 (June 3, 2016). See KLEINBERG,
supra note 115, at 8.

124. Through amendments to the NSPS at 40 C.ER. Part 60, Subpart OOOO.

125. KLEINBERG, supra note 115, at 8; KLEINBERG, supra note 93, at 2.

126.40 C.ER. pt. 60, subpt. OOOOa (2021).

127.Oil and Natural Gas Sector: Emission Standards for New, Reconstructed,
and Modified Sources, supra note 123, at 35899.

128.42 U.S.C. §7411(b), ELR Star. CAA §111(b).

129. Oil and Natural Gas Sector: New Source Performance Standards and Na-
tional Emission Standards for Hazardous Air Pollutants Reviews—Proposed

Rule, 76 Fed. Reg. 52738, 52745 (Aug. 23, 2011).
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gas industry, which was evident in the EPA’s analysis at
the time of listing.™

Further, the Agency argued that “[t/he inclusion of vari-
ous segments of the natural gas industry into the source
category listed in 1979 is consistent with this industry’s
operations and equipment.”'

2. Trump Administration

After the 2016 rule was published in the Federal Register,
multiple industry groups filed administrative petitions in
August 2016, asking for reconsideration of the rule before
EPA.® In this context, in April 2017, the new Trump
Administration convened a proceeding for reconsidera-
tion'” and then granted a stay in June 2017. Finally, two
weeks later, EPA published a notice of proposed rulemak-
ing, declaring its intention to look at the entire 2016 rule
and extending the stay for two years.'

Several environmental groups challenged this decision
to stay the rule. The U.S. Court of Appeals for the District
of Columbia (D.C.) Circuit ruled, in Clean Air Council v.
Pruirt,> that EPA’s decision to impose a stay was arbitrary
and capricious. Still, the court emphasized that nothing
in the decision limited EPA’s authority to reconsider and
proceed with its notice of proposed rulemaking. Finally, as
detailed below, EPA completed its review and issued a new
final methane rule in 2020.

The methane NSPS rule is a clear example of how the
Trump Administration used a regulatory rollback tech-
nique by delaying its 2016 implementation rule on meth-
ane, and rescinding the rule and proposing a new one. This
was also supported by opposing industries, which helped to
strengthen the reasons behind an extended stay and review
of the rule.

On September 14, 2020, EPA enacted its review amend-
ments to the NSPS emission standards for new, recon-
structed, and modified sources in the oil and natural gas
sector.'” These amendments differed from the previous
administration’s interpretation, concluding that the statu-
tory authority under CAA §111(b) was not as broad as the
Agency initially argued. Specifically, the new administra-

130. Oil and Natural Gas Sector: Emission Standards for New, Reconstructed,
and Modified Sources, supra note 123, at 35832.

131. Id.

132. See, e.g., American Petroleum Institute, Request for Administrative Recon-
sideration of EPA’s Final Rule “Oil and Natural Gas Sector: Emission Stan-
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133. Letter from E. Scott Pruitt, Administrator, U.S. EPA, to Howard J. Feld-
man, Shannon S. Broome, James D. Elliott & Matt Hite, American Petro-
leum Institute, Re: Convening a Proceeding for Reconsideration 2 (Apr. 18,
2017).
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Reg. 25730 (June 5, 2017).

135. Oil and Natural Gas Sector: Emission Standards for New, Reconstructed,
and Modified Sources: Stay of Certain Requirements, 85 Fed. Reg. 27645
(June 16, 2017).

136.862 E3d 1, 47 ELR 20084 (D.C. Cir. 2017).
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and Modified Sources Review, 85 Fed. Reg. 57018 (Sept. 14, 2020).
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tion argued that the previous statutory interpretation was
in error,” and that “the record of the 1979 action indi-
cates that the source category did not include that segment
[transmission and storage], and the Agency confirmed that
narrower scope of the source category in its 1984 proposal
to promulgate the initial set of NSPS.”

Some scholars charged that these amendments mostly
constituted a regulatory rollback, " which claimed to remove
a “regulatory duplication™ by actually looking to “remove
sources in the transmission and storage segment from the
source category, rescind the NSPS (including both the vola-
tile organic compounds (VOC) and methane requirements)
applicable to those sources, and separately rescind[ ] the
methane-specific requirements of the NSPS applicable to
sources in the production and processing segments.”'*

Concretely, this 2020 deregulation comprised, among
other things, technical amendments that “reduced inspec-
tion and reporting requirements and simplified the process
of certifying new emission detection technology. Low pro-
ducing wells were exempted from regulation, and the path
to regulating emissions from facilities constructed prior to
September 2015 was blocked.”* Most important, these
new rules “eliminated regulation of methane emissions in
the manufacture of fossil fuels (the sector most responsible
for methane emissions in the United States) entirely.”

This policy reversal was controversial, and environmen-
tal organizations alleged an endangerment of “public health
and the environment.”* On the other hand, reversal sup-
porters celebrated this decision as relieving an undue bur-
den on fossil fuels." Still, as Profs. Bethany Davis Noll and
Richard Revesz point out, some of the biggest fossil fuel
companies later supported and promoted Congress voiding
these 2020 rules.*” In fact, “BP, Shell, Norway’s Equinor
and Total . . . said they support lawmakers using a fast-
track mechanism called the Congressional Review Act to
‘disapprove’ a rule imposed under former president Donald
Trump that rolled back direct methane regulations.” This
statement constituted one of the clearest recent examples
of some regulated industries’ position on deregulation, as

138. 1d. at 57027.

139.1d.

140. Presidential Transitions, supra note 2, at 18; KLEINBERG, supra note 93, at 2.

141. Oil and Natural Gas Sector: Emission Standards for New, Reconstructed,
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142. Id. at 57018.

143. KLEINBERG, supra note 115, at 9.
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ate, ArRGus MEepia (Apr. 14, 2021), hteps://www.argusmedia.com/en/
news/2205262-oil-executives-push-carbon-fee-idea-in-us-senate.

148. Knight, supra note 147. See Jean Chemnick, Methane Rule to Eclipse Past
Regulations, Including Obamas, E&E News: CLIMATEWIRE (Sept. 8, 2021),
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Companies like BP PLC, Royal Dutch Shell PLC and Exxon Mobil
Corp. challenged the Trump administration’s moves to dismantle
the Obama rules, which they said had created a level playing field
for U.S. operators. At the same time, the American Petroleum
Institute and the Independent Petroleum Association of America
cheered the weaker regulations.
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many players within a given industry prefer regulatory cer-
tainty over a changing policy pendulum following presi-
dential administration changes.

Although this indicator of industry support is remark-
able, it can be argued that those companies supporting the
Obama-era regulations are very likely those that would not
be the ones bearing most of those regulations’ costs. Par-
ticularly, these companies are not themselves significantly
involved in U.S. fracking, since most of the companies
within the fracking industry are smaller, independent oil
and gas producers.” Even more, due to Federal Energy
Regulatory Commission regulations related to the prohibi-
tion of vertical integration, it is probable that these compa-
nies would not own pipelines or storage facilities regulated

by the methane NSPS of the Obama Administration.
3. Biden Administration

Responding to this policy reversal, in mid-2021 the U.S.
Senate and the U.S. House of Representatives, and the
newly elected President Biden, used the CRA* to approve
a joint resolution to repeal the previous rule enacted by
President Trump on September 14, 2020. This rollback
strategy within the Biden Administration comprised a
total disapproval of three regulations, including the 2020
methane rule, albeit a small part of the regulations that
could have been targeted overall.”* In contrast, the previ-
ous Trump Administration and Congress made aggressive
use of the CRA, disapproving 14 of President Obama’s
regulations (though not his methane rule).*

On the other hand, it is interesting to note that judicial
challenges to President Trump’s deregulation of NSPS on
methane for the oil and natural gas sources have also been
subject to other rollback strategies by President Biden. For
example, in California v. Regan,” where plaintiffs used an
abeyance request™ to challenge the methane deregulation,
the D.C. Court granted the Administration’s unopposed
abeyance by putting on hold the challenge to the rule. This
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allowed President Biden’s Administration time to consider
whether to change the rule, as it eventually did.

C. Methane Rules’ Effectiveness and
Future Regulations

As Professor Kleinberg concludes regarding methane
emissions regulations, “natural gas emission control
efforts started in October 2012 have had no perceptible
effect on this trend . . . [m]ethane emissions have changed
litctle over the years following the promulgation of the
OOQO rules, consistent with a long-term compound
annual decline rate of about 0.3 percent.”s This could be
explained, according to Kleinberg, by the narrow applica-
bility of the new standards to new sources, so “the effects
of regulation might have been muted by a relatively slow
turnover of oil field equipment.”

In September 2021, President Biden urged other coun-
tries to join the United States in committing to cut meth-
ane gas emissions by at least 30% below 2020 levels by the
end of 2030.™ This could be a decisive advance, constitut-
ing “a crucial step in tackling climate change and getting
the world closer to the goals of the Paris Agreement to keep
global temperature rise to below 2°C.” This pledge was
officially launched during the 26th Conference of the Par-
ties (COP) of the United Nations Framework Convention
on Climate Change.*

In this context, the Biden Administration announced
new rules to reduce methane emissions on November 2,
2021,' that would be more stringent than the 2012-2016
NSPS that was reinstated through the CRA in June 2021.
These new regulations would also apply to natural gas and
oil infrastructure that existed before September 18, 2015,
being “[tlhe first-of-a-kind proposal for older sources [that]
would apply to most U.S. oil and gas infrastructure.”

Specifically, after the announcement, the proposed rule
was published in the Federal Register on November 15,
2021. Then the comment period was extended through

157. KLEINBERG, supra note 93, at 4.

158. Id.

159. Climate Change: Biden Urges World Leaders to Cut Methane Gas Emis-
sions, BBC News (Sept. 17, 2021), https://www.bbc.com/news/world-us-
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Methane, BBC News (Nov. 2, 2021), https://www.bbc.com/news/
world-59137828.
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163. Chemnick, supra note 148.
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NEws: ENERGYWIRE (Sept. 27, 2021), https://www.eenews.net/articles/oil-
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January 31, 2022, and a possible supplemental proposal
could yet be issued by EPA to modify the initial proposal
in response to public input. Basically, the proposed rule
comprises three groups of actions under the CAA, with the
intention to reduce GHG emissions and other air pollut-
ants from the oil and natural gas source categories.'

First, the review of NSPS for GHG focuses on meth-
ane emissions and VOC:s, by broadening emission reduc-
tion requirements for new, modified, and reconstructed
oil and gas sources, including standards that limit emis-
sions from additional types of sources. Like the Obama
Administration’s proposal, this proposed rule would also
include “the production, processing, transmission and
storage segments.”'® Second, the rule proposes emissions
guidelines for states in developing and implementing plans
to establish performance standards to limit GHGs from
existing sources. Third, it includes related actions from the
joint resolution of Congress, adopted under the CRA to
disapprove the 2020 methane rules.

In this sense, it is again remarkable how the biggest oil
and natural gas producers have aligned with the idea of
establishing regulations to reduce methane emissions in
their processes—supporting one of this Comment’s prem-
ises, that regulated industries prefer a durable and stable
regulatory framework even if stringent, because a known
framework allows them to plan ahead in their business with
some certainty.” For example, the vice president of gov-
ernment relations of a gas producer in Wyoming, explain-
ing their voluntary agreement to monitor their methane
emissions, was quoted as saying that “[s]taying ahead of
the swings of politics and regulations puts us in a position
where we don’t have to respond with a significant amount
of unexpected capital to meet new regulations.””

Likewise, the U.S. Chamber of Commerce has said that
it “supports the smart, balanced regulation, consistent with
law, of methane emissions from the oil and gas sector, as
an important element of the nation’s overall commitment
to continue reducing its greenhouse gas . . . emissions.””
Specifically, the Chamber states that it supports the rule
“to create durable, long-term regulatory certainty for the
upstream and midstream segments of the oil and gas
sector.”” On the other hand, many U.S. oil and gas inde-

167. Standards of Performance for New, Reconstructed, and Modified Sources
and Emissions Guidelines for Existing Sources: Oil and Natural Gas Sector
Climate Review; Extension of Comment Period, 86 Fed. Reg. 71603 (Dec.
17, 2021).

168. Standards of Performance for New, Reconstructed, and Modified Sources
and Emissions Guidelines for Existing Sources: Oil and Natural Gas Sector
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pendent producers associations declared their support to
technical amendments contained in the proposed rule,”
but also expressed their concern regarding the application
of the rule to existing facilities,” among other observations.
With the incoming rulemaking of stringent regulations
during the Biden Administration, new questions arise. For
example, whether these new rules on methane emissions
will be challenged in courts, or whether the next admin-
istration, if from the opposite party, will accept them or
will simply try to reverse them, using the same toolkit that
recent presidential administrations have developed.”s These
are issues that cannot be answered yet, but that should be
carefully monitored to grasp a deeper understanding of the
consequences of these regulatory pendulums.

I1l. Recommendations

As exemplified by the NSPS on methane for the oil and
natural gas industries, there has been an increasing use
of presidential administrative power to impose a political
agenda that not only extends to the future, but also to the
work of previous administrations. The enactment of the
NSPS on methane during the Obama Administration, its
policy reversal during the Trump Administration, and then
the restoration and enactment of the new NSPS during the
Biden Administration, shows how unstable regulations can
be depending on the political inclinations of the govern-
ing party,” their abilities to withstand judicial review, par-
ticularly where it requires convincing courts to uphold new
interpretations of existing authorities,” and the whims of a
dysfunctional legislative branch.” To confront this regula-
tory uncertainty, and the challenges it poses to regulated
industries, this section formulates and applies different rec-
ommendations to help ensure a more stable and durable
regulatory framework across presidential administrations.
First, this Comment’s analysis and recommendations do
not contemplate issues such as what changes could be made
politically, or in the legislative or judicial branches. The rec-
ommendations are executive branch-centered, within the
legal framework of regulatory uncertainty. Nonetheless, it
is worth acknowledging that legislative gridlock in Con-
gress has promoted the aggressive use of executive branch
agencies, and that the pressure on agencies to supply this
deficiency persists.” In fact, as Professors Davis Noll and
Revesz observe, “[r]ollback pressures could be alleviated if
Congress ends the filibuster rule in the Senate.”
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This Comment also acknowledges the role of courts
to control the legality of the administration, within a
separation-of-powers approach in a contemporary gover-
nance model.®> Specifically, I have adhered to a “neoclas-
sical” administrative law approach, recognizing the need
to respect judicial intervention on legal matters, but dis-
couraging its involvement in discretionary policymaking
controversies.’® In other words, the role of courts as “the
ultimate arbiters of legal questions™® should be recog-
nized, and insulated from any argument that interferes
with a robust legal control of the administrative state and
presidential administrations.'

Second, as Professor Bulman-Pozen indicates, academ-
ics that support the administrative state sometimes tend
to give up on external checks and balances and focus on
proposing “tempering presidential control through bureau-
cracy and administrative procedure.”* I agree with her on
the existence of solutions beyond these constraints, such as
her proposal of intergovernmental cooperation in line with
cooperative federalism. Accordingly, this section offers
recommendations not only to temper presidential control,
but also to ensure that, even during expansive presiden-
tial administrations, there is a minimum of regulatory
certainty. This is fundamental because, as described in
previous sections, ensuring a minimum level of regulatory
certainty is essential to promote timely investments in the
private sector to prevent climate change.

Finally, all these recommendations should be considered
with the realization that presidential administrations ought
to increase credibility by promoting durability and stabil-
ity throughout their terms. This is what I argue should be
the one encompassing posture, transcending specific presi-
dential endeavors to establish their policies through lasting
administrative regulations.

A.  Civic Governance and Intergovernmental
Cooperation

Profs. Blake Emerson and Jon Michaels propose an alter-
native to these vigorous presidential administrations and
their extensive policymaking regulatory toolsets: the pro-
motion of civic governance.”” This means calling “on the
president to use his preeminent position in American gov-
ernment to more fully empower an array of elected ofh-
cials, expert bureaucrats, grassroots organizers, and civic
institutions,” or, in other words, redistributing authority
from the president to those actors.” Therefore, the dis-
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cretionary power aggrandizement of the president would
be tempered by the redistribution of power among pub-
lic actors.” More precisely, the goal of civic governance
is to leave “authoritarian or antidemocratic tendencies,
with fewer opportunities—and less maneuverability—to
pursue objectives unilaterally.”" At the same time, all the
aforementioned actors should promote cooperation, to
de-escalate conflicts that may arise within a growing and
extended presidential administration."”

To accomplish this proposal, they focus on two facets
of civic administration.” First, on internal housekeeping,
by proposing to rebuild and “center the civil service™* and
reform the U.S. Department of Justice and the Pentagon.”
Second, on outward-facing partnerships, by strengthen-
ing overseas relationships, partnering with state, local, and
tribal governments, and nurturing civil society.” Specifi-
cally on building partnerships with state, local, and tribal
authorities, the authors suggest that the federal government
should get involved in rallying support for key reform ini-
tiatives in state legislatures,”” and by ordering its agencies
to work in cooperation with state, local, and tribal partners
when developing major rules.

This should be complemented with Professor Bulman-
Pozen’s previous proposal on intergovernmental coop-
eration through administrative states.” In particular,
regarding the need to prevent an abrupt change in policies
and enhance durability, she highlights that state policies
can outlast presidential administrations, “conferring resil-
ience that federal agency action frequently lacks.” How-
ever, it must be noted that this same reliance on state and
local policymaking has been used as a tool to incentivize
state actions to undo or roll back a previous administra-
tion’s policies.

All of these proposals should be qualified with the limits
that the Supreme Court has imposed on federal agencies
regarding possible instructions to states on policy mat-
ters.” For instance, the anti-commandeering principle,
which was reaffirmed in Murphy v. National Collegiate Ath-
letic Assn,> forbids the federal executive branch to compel
“states to regulate in accord with its preferences.”* There-
fore, the implementation of a cooperative strategy should
be respectful of these legal constraints.

I agree with Professor Bulman-Pozen that, “as presi-
dents confront judicially imposed limits on federal agency
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192. Regulation in Transition, supra note 2, at 54.
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action, intergovernmental presidential administration is
likely to become even more prominent in shaping domes-
tic policy.” Consequently, there could be a justified trend
toward expanding presidential administration, or promot-
ing civic governance, by also increasing intergovernmental
cooperation through waivers, grants, and so on. In this
regard, a more dynamic civic governance would ensure a
more durable and stable regulation,”” “by allowing states to
keep alive and refine regulatory policies that a new federal
administration revokes.”

In this context, regarding the NSPS on methane, despite
ongoing uncertainty at a federal level, states have enacted
several methane regulations that are even more stringent
than the current federal methane regulations.” Therefore,
President Biden’s Administration should ensure a wider
implementation of state-level standards on methane emis-
sions to entrench a broad and stable policy against these
harmful emissions.

B.  Reasoned Administration

Prof. Jerry Mashaw asserts that contemporary administra-
tive law aspires “to construct a system of administrative
governance that is well-informed, highly participatory,
complexly interconnected with political and legal moni-
tors, and insulated against . . . the seizure of public power
for private or partisan advantage.”™ In this context, rea-
soned administration emerges as a model of administra-
tive legitimacy focused on decisionmaking, especially
within rulemaking.>"

In particular, the reasoned administration model sug-
gests the observation of multiple requirements, such as
consideration of environmental effects or balancing costs
and benefits.> These requirements try to accomplish the
goal to make “administrative action that might be instru-
mentally rational from the perspective of an agency’s par-
ticular mission more substantively reasonable when viewed
from the broader perspective of competing public goals
and values.”™> In this way, Professor Mashaw’s model is
closely related to democratic governance.>*
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I agree with the need to enhance administrative legiti-
macy by developing and encouraging a thorough and
reasonable explanation of policymaking decisions in the
federal government. Accordingly, agencies should be
required to present substantive reasoning when declin-
ing an enforcement request, “and judicial review can be
limited to determining—on a deferential basis—only
whether they have done s0.” Also, reasoned administra-
tion could be achieved, as Professor Mashaw proposes,
by an agency’s decision to commit to a wider use of the
notice-and-comment procedure, even when faced with
broad rule exemptions.>

This greater use of public comment procedures could
help ensure that regulatory rollbacks only persist and
endure judicial review when an extensive and well-
thought-out decision process has occurred, proving that
it is not just a partisan move to remove previous rules.
Although this idea of reasoned administration would
challenge the broad discretion of presidential administra-
tions, I agree that “[tJhe tension between these models of
administrative legitimacy can really only be managed, not
resolved,”” proving a “dense and complexly articulated
accountability regime.”>

C.  Bureaucracy and Procedural Hurdles

The aggrandizement of presidential administrations can
also be constrained by acknowledging the role of bureau-
cratic actors and procedures as a constitutional frame-
work to enforce “separation of powers commitments.””
Concretely, the adoption of bureaucracy serves also as a
procedural hurdle, by promoting the implementation of
procedural requirements that make policy repeals difh-
cult.” The role of the APA as a procedural hurdle serves to
illustrate the idea of making it more difficult to roll back
regulations in the executive branch.”! In this sense, statutes
such as the APA “increased the difficulty of overturning
existing policies.”

Asscholars have recognized, legislation on administrative
procedure can be long-lasting and useful for “insulat[ing]
the current political majority against future changes in
policy when control over public authority changes.™” In
this context, Prof. Rui de Figueiredo asserted in 2002
that, when modeling the structure politicians theoretically
choose to implement their policies, there are three broad
issues to consider.* The core issues he addressed remain in
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force, despite contemporary objections about polarization
and gridlock and the two decades that have passed since
their original formulation.>>

First, when there is uncertainty about a pending elec-
tion’s outcome, political groups should be more likely
to cooperate on policy issues. Accordingly, “[u]nless
all groups have an incentive to cooperate, cooperation
will fail,”?” and as competition is balanced, incentives
become irrelevant.® So, “all groups value benefits when
they are out of power more . . . As competition increases
and uncertainty is maximized, policy cooperation . . . is
most likely.”>

Second, even if there is a higher level of certainty,
“groups’ incentives to insulate bureaucracies will be asym-
metric: only weak groups will use an idiosyncratic oppor-
tunity to lock in programmatic benefits.”* Third, groups
that occupy more often positions of power “do not have the
same incentives to pay a cost to lock in benefits. Therefore,
the incentives described in the theory should only rarely
create occasions for insulation from future sabotage.”™

The current state of legislation on administrative pro-
cedure in the United States has institutionalized the way
in which the NSPS on methane must be established.
Within this framework, the existing procedural require-
ments have not been enough to slow the repealing of
prior policies, beyond the scope of the judicial standard
of review contained in the APA of “arbitrary or capri-
cious” and requiring substantial record evidence” and a
“reasoned analysis.” For instance, the repeal and enact-
ment of new amendments to the NSPS in 2020 during the
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Trump Administration, which withstood judicial review
under the APA and constituted a clear deregulation and
regression of the environmental standards set during the
Obama Administration, might have been prevented or
made more difficult by the establishment and strategic use
of new bureaucratic structures.?*

In summary, by establishing a more robust rulemaking
process under administrative procedure requirements, the
elaboration or modification of the current NSPS on meth-
ane could be strengthened. This robustness would help first
to ensure that the new rules endure a thorough judicial
review, to which they will certainly be subjected by oppos-
ing parties. Second, these detailed and well-substantiated
rules would also hinder the reversal process by making it
harder to justify reversing a rule based on well-supported
findings. Moreover, another remedy under the same con-
ceptual framework would be to establish new procedural
rules, to ensure that the reversal process of current regu-
lations observes administrative requirements that make it
harder to accomplish.

D.  Reviving Rationality

Along with the previous section, another key element to
ensure more durable regulations is to vigorously promote
and establish the need to conduct thorough and strong
cost-benefit analysis. This methodological tool is widely
used in the “federal policymaking apparatus,”” and is
required through different statutes, in programs rang-
ing from environmental issues to safety programs.”* To
retake rationality would imply amendment of the cost-
benefit analysis within the regulatory process, by identi-
fying and eliminating biases against regulation that are
not inherent to it, and more historical than conceptual.’
By achieving this goal, the “cost-benefit analysis would
become a powerful tool for neutral policy analysis,”
meaning the easement of “accurately identifying wealth-
maximizing regulations.”

With this strong method, the rulemaking process of
NSPS on methane for the oil and gas industry would be
strengthened, shielding the rules from unjustified reversals
or modifications. Indeed, it could even improve the sup-
port from regulated industries, which could be more recep-
tive to regulations based on neutral cost-benefit analysis,
by assessing a more long-term durability, and therefore
improving regulatory certainty for their activities.

In the current scenario, under the Biden Administration,
Profs. Michael Livermore and Revesz recently declared
their “hope for a more rational approach to regulatory
decision-making.”* This hope is based on one of the first
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memoranda issued by the current Administration,* where
the president “affirmed his administration’s commitment
to cost-benefit analysis and called for a set of much-needed
updates to improve the technique.” In their opinion, this
memo “made clear that his administration planned to take
economic analysis of regulations seriously,™” because it
establishes “a much-needed path for reforming cost-benefit
analysis by modernizing the technique and promoting jus-
tice and equity in the process of regulatory review.”

E.  ActFaster

As Professors Davis Noll and Revesz propose, new admin-
istrations should be able to engage in new regulatory strat-
egies to shelter their rules from future rollbacks. These
strategies are (1) transition planning (do more work during
this phase before assuming government)*s; (2) augment-
ing the speed of rulemaking, being careful not to lose too
much quality such as strong cost-benefit analysis, while
putting the timing of the more controversial regulations
at the beginning of a president’s first term®¢; (3) shortening
compliance deadlines, without having them be considered
blatantly infeasible before a court>’; and (4) keeping later
rules uncontroversial, by satisfying broader interests, and
avoiding resistance.>

At this point, President Biden’s Administration has
turned to an aggressive push of its agenda through its first
year in the White House,* exemplified by the signing of
Executive Order No. 13990.»0 This Executive Order is
“unusual in that, beyond merely setting out policy priori-
ties, it also set out explicit, near-term deadlines for rolling
back certain regulations.”* In this context, as previously
explained, President Biden has already reversed President
Trump’s decision on rolling back certain aspects of the
NSPS 2016 rule on methane emissions and announcing
stringent rules on methane.>»

Of course, this necessity of advancing faster must be
harmonized with two previous recommendations: first,
with the promotion of a reasoned administration where
several requirements must be satisfied during the rulemak-
ing process to ensure robust regulations that endure judi-
cial review; and second, with the idea of using bureaucracy
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to establish procedural hurdles that make repeal or reversal
more arduous.

F. Regulatory Commitment

It is important to note that presidential administrations
should increase their credibility in durability and stabil-
ity In this context, one way to achieve this goal is by
creating regulatory commitments between federal agencies
and regulated industries.>* The goal should be “[t]o encour-
age compliance and private investment, and to achieve
public policy goals.” In this way, agencies would “reduce
ex post hazards by credibly committing to policy stability
and predictability.”

These regulatory commitments could be achieved by
promoting relationships of mutual dependence or mutual
reliance, through private investment protection and expan-
sion of contractual relations.>” Another way is to develop
regulatory environments that ease adoption of renewable
energy requirements, “such as electing not to approve pro-
posed investments in new natural gas exploration, process-
ing, and transport.” In this regard, Profs. Brian Levy
and Pablo Spiller highlight that regulatory commitments
can also be achieved in problematic environments, where
long-term investments are nearly impossible unless some
kind of inflexible regulatory regime is established.” This
could be the case with the NSPS for methane. For exam-
ple, regarding the energy industry, it has been suggested
that in investment decisions on infrastructure and utilities,
regulated industries significantly rely on a credible com-
mitment that public authorities and regulations will not
expropriate their investments.*

IV. Conclusion

With the strong actions of the past two presidential admin-
istrations, a growing partisanship and political polariza-
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tion has reached the administrative state, with pernicious
consequences. This growth is exemplified by extensive
development of the presidential toolset, to reach the full-
est accomplishment of their agenda by executing policies
through federal agencies, including extensive and new
mechanisms for regulatory rollback. In fact, policy rever-
sals are now expected and accentuated with each change
in administration, as a response to legislative gridlock in
Congress, with no foreseeable end in the next several leg-
islative sessions.

Consequently, regulatory uncertainty reigns, compro-
mising the adoption of long-term and durable policies,
and the possibility to have regulated industries adopt
and execute long-term plans that typically comprise
massive investments of capital. This regulatory uncer-
tainty clearly affects the possibility to fight climate
change, a scientific phenomenon that calls for urgent
action, especially from massive GHG polluters like the
oil and gas industry.

This Comment offers different recommendations to
ensure that in the energy industry sector, regulations to
secure and enforce emission reductions of methane for
oil and gas sources can and must endure for more than a
presidential term. For this, I propose the adoption of a civic
governance and intergovernmental cooperation approach,
and the establishment of reasoned administration, among
other procedural solutions. Also, despite a tacit recognition
of the value of bureaucracy as a procedural hurdle to resist
reversals, quick solutions can only be achieved through a
true regulatory commitment.

In the end, whether common sense aligns with presiden-
tial administration and federal policies will be a matter of
democratic choices more than an issue of political polariza-
tion or partisanship. Only a wide rationalization of regula-
tory stability will ensure once and for all a long-standing
policy that hopefully addresses the contemporary problems
of our society, such as climate change.
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