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 The Honorable John C. Coughenour

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

SUELLYN RADER BLYMYER, individually, 
SUELLYN RADER BLYMYER, in her 
capacity as the Personal Representative of the 
Estate of Lyle J. Rader, and UPTRAIL 
GROUP, LLC, 

Defendants. 

No. 2:13-cv-1555 JCC

 

NOTICE OF LODGING OF PROPOSED 
CONSENT DECREE 

 

 

 The United States of America hereby notifies the Court that the United States is lodging 

the attached proposed Consent Decree regarding the United States’ claims against all parties in 

this case.  The Court is requested to withhold consideration of the proposed Consent Decree 

while the United States provides an opportunity for public comment, pursuant to 28 C.F.R. § 

50.7.  The U.S. Department of Justice will publish notice in the Federal Register that the 

proposed Consent Decree has been lodged with the Court.  The notice will solicit public 

comment for a period of 30 days.  During the comment period, no action is required of the Court.  
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After the close of the comment period, the United States will evaluate any comments received, 

and advise the Court as to whether the United States requests that the Court enter the Consent 

Decree.     

Accordingly, the United States respectfully requests that the Court lodge the proposed 

Consent Decree, but not sign it or otherwise enter it as an Order at this time.   

 DATE:  June 10, 2015 
Respectfully submitted,  
 
JOHN C. CRUDEN 
Assistant Attorney General 
Environment and Natural Resources Division 
 
_s/ Kent E. Hanson 
Kent E. Hanson 
Chloe H. Kolman 
Environmental Defense Section 
United States Department of Justice 
P.O. Box 7611 
Washington, DC 20044 
206-220-4198 (Hanson) 
202-514-9277 (Kolman) 
kent.hanson@usdoj.gov 
chloe.kolman@usdoj.gov 
 
ANNETTE L. HAYES 
Acting United States Attorney 
 
Brian C. Kipnis 
700 Stewart St., Suite 5220 
Seattle, WA 98101 
253-428-3800 
brian.kipnis@usdoj.gov 
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CERTIFICATE OF SERVICE 

 
 I hereby certify that the foregoing Notice of Lodging Proposed Consent Decree Pending 

Solicitation of Public Comment, was electronically filed with the Clerk of Court using the 

CM/ECF system, which will send notification of said document to the attorneys of record/parties 

who have registered as CM/ECF participants.  

Date: June 10, 2015     s/ Kent E. Hanson                     
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The Honorable John C. Coughenour


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 


AT SEATTLE 


UNITED STATES OF AMERICA,


Plaintiff, 


v. 


SUELLYN RADER BLYMYER, 
individually, SUELLYN RADER 
BLYMYER, in her capacity as the Personal 
Representative of the Estate of Lyle J. Rader, 
and UPTRAIL GROUP, LLC, 


Defendants. 


No. 2:13-cv-1555 JCC 


             CONSENT DECREE 


WHEREAS, the Plaintiff, the United States of America, on behalf of the United States 


Environmental Protection Agency (“EPA”), filed the Complaint herein against Defendants 


Suellyn Rader Blymyer, in her individual capacity and in her capacity as the Personal 


Representative of the Estate of Lyle J. Rader, and Uptrail Group, LLC, (collectively, 


“Defendants”), alleging that Defendants violated Section 301(a) of the Clean Water Act 


(“CWA”), 33 U.S.C. § 1311(a); 


WHEREAS, the Complaint alleges that Defendants violated CWA Section 301(a) by 


discharging dredged or fill material and/or controlling and directing the discharge of dredged or 
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fill material into waters of the United States at a site located in Whatcom County, Washington, 


(the “Site”) and more fully described in the Complaint, without authorization by the United 


States Department of the Army (“the Corps”); 


 WHEREAS, the Complaint seeks (1) to enjoin the discharge of pollutants into waters of 


the United States in violation of CWA Section 301(a), 33 U.S.C. § 1311(a); (2) to require 


Defendants, at their own expense and at the direction of EPA, to restore and/or mitigate the 


damages caused by their unlawful activities; and (3) to require Defendants to pay civil penalties 


as provided in 33 U.S.C. § 1319(d); 


 WHEREAS, the Defendants neither admit nor deny the allegations in the Complaint and 


nothing in this Consent Decree shall constitute or be construed as an admission of liability, fact 


or law, or any wrongdoing on the part of the Defendants. 


 WHEREAS, this Consent Decree is intended to constitute a complete and final settlement 


of the United States’ claims under the CWA set forth in the Complaint regarding the Site;  


 WHEREAS, the United States and Defendants agree that settlement of this case is in the 


public interest and that entry of this Consent Decree is the most appropriate means of resolving 


the United States’ claims under the CWA against Defendants in this case; and 


  WHEREAS, the Court finds that this Consent Decree is a reasonable and fair settlement 


of the United States’ claims against Defendants in this case, and that this Consent Decree 


adequately protects the public interest in accordance with the CWA and all other applicable 


federal law. 


 THEREFORE, before the taking of any testimony upon the pleadings, without further 


adjudication of any issue of fact or law, and upon consent of the parties hereto by their 


authorized representatives, it is hereby ORDERED, ADJUDGED and DECREED as follows: 
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I.  JURISDICTION AND VENUE 


 1.           This Court has jurisdiction over the subject matter of these actions and over the 


parties pursuant to 28 U.S.C. §§ 1331, 1345, and 1355, and Section 309(b) of the CWA, 33 


U.S.C. § 1319(b). 


 2.          Venue is proper in the Western District of Washington pursuant to CWA Section 


309(b), 33 U.S.C. § 1319(b), and 28 U.S.C. § 1391(b) and (c), because Defendants conduct 


business in this District, the subject property is located in this District, and the causes of action 


alleged herein arose in this District. 


 3. The Complaint states claims upon which relief can be granted pursuant to 


Sections 301, 309 and 404 of the CWA, 33 U.S.C. §§ 1311, 1319 and 1344. 


II.  APPLICABILITY 


 4. The obligations of this Consent Decree shall apply to and be binding upon 


Defendants, their officers, directors, agents, employees and servants, and their successors and 


assigns and any person, firm, association or corporation who is, or will be, acting in concert or 


participation with any of the Defendants whether or not such person has notice of this Consent 


Decree.  In any action to enforce this Consent Decree against a Defendant, except as expressly 


permitted under this Consent Decree, the Defendant shall not raise as a defense the failure of any 


of its officers, directors, agents, employees, successors or assigns or any person, firm or 


corporation acting in concert or participation with the Defendant, to take any actions necessary to 


comply with the provisions hereof. 


 5. The transfer of ownership or other interest in the “Restoration Area” and/or 


“Enhancement Area” (the Central Area and South Area, respectively, as described in Appendix 


A appended hereto and incorporated herein by reference) shall not alter or relieve Defendants of 


their obligation to comply with all of the terms of this Consent Decree.  At least fifteen (15) days 
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prior to the transfer of ownership or other interest in the Restoration Area and/or the 


Enhancement Area, the party making such transfer shall provide written notice and a true copy of 


this Consent Decree to its successors in interest and shall simultaneously notify EPA and the 


United States Department of Justice at the addresses specified in Section IX below that such 


notice has been given.  As a condition to any such transfer, the Defendant making the transfer 


shall reserve all rights necessary to comply with the terms of this Consent Decree. 


III.  SCOPE OF CONSENT DECREE 


 6. This Consent Decree shall constitute a complete and final settlement of all civil 


claims for injunctive relief and civil penalties alleged in the Complaint against Defendants under 


CWA Section 301 concerning the Site. 


 7. It is the express purpose of the parties in entering this Consent Decree to further 


the objectives set forth in CWA Section 101, 33 U.S.C. § 1251.  The parties agree all plans, 


studies, construction, remedial maintenance, monitoring programs, and other obligations in this 


Consent Decree or resulting from the activities required by this Consent Decree have the 


objective of causing Defendants to achieve and maintain full compliance with, and to further the 


purposes of, the CWA.  


 8. Defendants’ obligations under this Consent Decree are joint and several. 


 9. Except as in accordance with this Consent Decree, Defendants and Defendants’ 


agents, successors and assigns are enjoined from discharging any pollutant into waters of the 


United States at the Site, unless such discharge complies with the provisions of the CWA and its 


implementing regulations.  


 10. The parties acknowledge that Nationwide Permit 32, found at 77 Fed. Reg. 10,184 


(Feb. 21, 2012), authorizes the discharge of dredged or fill material insofar as such discharge is 


necessary to complete the work required to be performed pursuant to this Consent Decree.  Any 
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such discharge of dredged or fill material necessary for work required by this Consent Decree 


shall be subject to the conditions of the Nationwide Permit and this Consent Decree.  No later 


than 30 days after entry of this Consent Decree, Defendants will apply to the United States Army 


Corps of Engineers for authorization under Nationwide Permit 32, and will timely respond to all 


requests for information by the Corps.  


 11. This Consent Decree is not and shall not be interpreted to be a permit or 


modification of any existing permit issued pursuant to Sections 402 or 404 of the CWA, 33 


U.S.C. §§ 1342 or 1344, or any other law.  Nothing in this Consent Decree shall limit the ability 


of the United States Army Corps of Engineers to issue, modify, suspend, revoke or deny any 


individual permit or any nationwide or regional general permit, nor shall this Consent Decree 


limit EPA's ability to exercise its authority pursuant to Section 404(c) of the CWA, 33 U.S.C. § 


1344(c). 


 12. This Consent Decree in no way affects or relieves Defendants of their 


responsibility to comply with any applicable federal, state, or local law, regulation or permit. 


 13. This Consent Decree in no way affects the rights of the United States as against 


any person not a party to this Consent Decree. 


 14. The United States reserves any and all legal and equitable remedies available to 


enforce the provisions of this Consent Decree and applicable law; except as provided for in this 


Consent Decree, Defendants reserve any and all rights and defenses, both legal and equitable, in 


any future action by the United States.  


 15. The Defendants neither admit nor deny the allegations in the Complaint and 


nothing in this Consent Decree shall constitute or be construed as an admission of liability, fact 


or law, or any wrongdoing on the part of the Defendants.  Nothing in this Consent Decree shall 


constitute an admission of fact or law by any party. 
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IV.  SPECIFIC PROVISIONS 


     Civil Penalties 


 16. Defendants shall pay a civil penalty to the United States in the amount of two 


hundred and ten thousand dollars ($210,000.00), within thirty (30) days of entry of this Consent 


Decree.  


 17. Defendants shall make the above-referenced  payment by FedWire Electronic 


Funds Transfer (“EFT” or wire transfer) to the U.S. Department of Justice account in accordance 


with current electronic funds transfer procedures, referencing U.S.A.O. file number 


(2014V00453), EPA Region 10, and the DOJ case number (DJ # 90-5-1-1-19398).  Payment 


shall be made in accordance with instructions provided to Defendants by the Financial Litigation 


Unit of the United States Attorney’s Office for the Western District of Washington.  Any 


payments received by the Department of Justice after 4:00 P.M. (Eastern Time) will be credited 


on the next business day.  


 18. Upon payment of the civil penalty required by this Consent Decree, Defendants 


shall provide written notice, at the addresses specified in Section IX of this Consent Decree, that 


such payment was made in accordance with Paragraph 17. 


 19. Civil penalty payments pursuant to this Consent Decree (including stipulated 


penalty payments under Section VIII) are penalties within the meaning of Section 162(f) of the 


Internal Revenue Code, 26 U.S.C. § 162(f), or of 26 C.F.R. § 1.162-21 and are not tax deductible 


expenditures for purposes of federal law. 
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Restoration, Mitigation and Preservation 


 20. Defendants shall perform the work under the terms and conditions stated in 


Appendix A appended hereto and incorporated herein by reference.   


 21. Upon completion of the terms and conditions of Appendix A, Defendants shall 


not mow, cut, clear, cultivate, dredge, excavate, farm, fill, dewater, drain or otherwise disturb in 


any manner whatsoever any location identified in Appendix A, except as approved by EPA or in 


accordance with the Conservation Easement (see Paragraph 23).   


 22. To ensure that all parcels of land identified in Appendix A remain undisturbed, 


Defendants shall, within fifteen (15) days of entry of this Consent Decree, record a certified copy 


of this Consent Decree with the Auditor’s Office, in Whatcom County, Washington.  Thereafter, 


each deed, title, or other instrument conveying an interest in any property identified in Appendix 


A shall contain a notice stating that the property is subject to this Consent Decree and shall 


reference the recorded location of the Consent Decree and any restrictions applicable to the 


property under this Consent Decree.   


 23. Defendants shall, within fifteen (15) days of entry of this Consent Decree, execute 


and deliver to Whatcom County a deed of easement as contained in Appendix B appended hereto 


and incorporated herein by reference. 


V.  NOTICES AND OTHER SUBMISSIONS 


 24. Within thirty (30) days after the deadline for completing any task set forth in 


Appendix A of this Consent Decree, Defendants shall provide the United States with written 


notice, at the addresses specified in Section IX of this Consent Decree, of whether or not that 


task has been completed.   


 25. If the required task has been completed, the notice shall specify the date when it 


was completed.  If the task was not or has not been completed within the scheduled time for such 
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completion required by the Consent Decree, the notice shall explain the reasons for any delay in 


completion. 


 26. In all notices, documents or reports submitted to the United States pursuant to this 


Consent Decree, Defendants shall, by signature of a senior management official, certify such 


notices, documents and reports as follows: 


I certify under penalty of law that this document and all attachments were 


prepared under my direction or supervision in accordance with a system designed 


to assure that qualified personnel properly gather and evaluate the information 


submitted.  Based on my inquiry of the person or persons who manage the system, 


or those persons directly responsible for gathering such information, the 


information submitted is, to the best of my knowledge and belief, true, accurate 


and complete.  I am aware that there are significant penalties for submitting false 


information, including the possibility of fine and imprisonment for knowing 


violations. 


VI.  RETENTION OF RECORDS AND RIGHT OF ENTRY 


 27. Until ten years after entry of this Consent Decree (the “Document Retention 


Period”), Defendants shall preserve and retain all records and documents now in their possession 


or control or which come into their possession or control that relate to the performance of the 


tasks in Appendix A, regardless of any corporate retention policy to the contrary.  Until ten years 


after entry of this Consent Decree, Defendants shall also instruct their contractors and agents to 


preserve all records and documents that relate to the performance of the tasks in Appendix A.  


“Records and documents” means all written or graphic documentation, both physical and 


electronic, but shall exclude voicemail messages, text messages, and social media. 
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 28. At the conclusion of the Document Retention Period, Defendants shall notify the 


United States at least ninety (90) days prior to the destruction of any such records or conclusion 


of the Document Retention Period, and, upon request by the United States, Defendants shall 


deliver any all such records or documents to EPA.  Defendants may assert that certain 


documents, records and other information are privileged under the attorney-client privilege or 


any other privilege recognized by federal law.  If Defendants assert such a privilege, they shall 


provide the United States with the following:  (1) the title of the document, record, or 


information; (2) the date of the document, record, or information; (3) the name and title of the 


author of the document, record, or information; (4) the name and title of each addressee and 


recipient; (5) a description of the subject of the document, record, or information; and (6) the 


privilege asserted by Defendants.  However, no documents, reports or other information created 


or generated pursuant to the requirements of the Consent Decree shall be withheld on the 


grounds that they are privileged. 


 29. A.  Until termination of this Consent Decree, the United States and its authorized 


representatives and contractors shall have authority at all reasonable times, after providing 


reasonable prior notice to Defendants and upon presentation of credentials or other 


documentation identifying the individual as an employee or contractor of EPA or the Department 


of Justice, to enter the Restoration Action Area (as defined in Appendix A) to: 


1)  Monitor the activities required by this Consent Decree; 


2)  Verify any data or information submitted to the United States pursuant to 


this Consent Decree; 


3)  Obtain samples for purposes of verifying compliance with this Consent 


Decree.  At the time samples are taken, the United States will concurrently 


provide the Defendants a duplicate sample(s).The United States will provide 
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Defendants a copy of any final report or analysis related to the samples within 


a reasonable time after EPA receives such report or analysis;  


4)  Inspect and evaluate Defendants’ performance of the tasks in Appendix A; 


and 


5)  Inspect and review any records and documents required to be kept under 


Paragraph 27 of this Consent Decree. 


  B.  This provision of this Consent Decree is in addition to, and in no way limits or 


otherwise affects, the statutory authorities of the United States to conduct inspections, to require 


monitoring and to obtain information from Defendants as authorized by law.  


VI.  DISPUTE RESOLUTION 


 30. Any dispute that arises with respect to the meaning or requirements of this 


Consent Decree shall be, in the first instance, the subject of informal negotiations between the 


United States and Defendants affected by the dispute to attempt to resolve such dispute.  The 


period for informal negotiations shall not extend beyond sixty (60) days beginning with written 


notice by one party to the other affected party or parties that a dispute exists, unless agreed to in 


writing by those parties.  If a dispute between the United States and Defendants cannot be 


resolved by informal negotiations, then the position advanced by the United States shall be 


considered binding unless, within thirty (30) days after the end of the informal negotiations 


period, Defendants file a motion with the Court seeking resolution of the dispute.  The motion 


shall set forth the nature of the dispute and a proposal for its resolution.  The United States shall 


have thirty (30) days to respond to the motion and propose an alternate resolution.  The 


Defendants may file a reply memorandum within thirty (30) days of the United States’ response.  


In resolving any such dispute, Defendants shall bear the burden of demonstrating that the United 


States’ position is not in accordance with the objectives of this Consent Decree, and that 
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Defendants’ position will achieve compliance with the terms and conditions of this Consent 


Decree and Defendants’ position does not violate the CWA.    


 31. If the United States believes that a dispute is not a good faith dispute, or that a 


delay would pose or increase a threat of harm to the public or the environment, it may move the 


Court for a resolution of the dispute prior to the expiration of the sixty (60) day period for 


informal negotiations.  Defendants shall have thirty (30) days to respond to the motion and 


propose an alternate resolution.  In resolving any such dispute, Defendants shall bear the burden 


of demonstrating that United States’ position is not in accordance with the objectives of this 


Consent Decree, and that Defendants’ position will achieve compliance with the terms and 


conditions of this Consent Decree and Defendants’ position does not violate the CWA.     


 32. The filing of a motion asking the Court to resolve a dispute shall not extend or 


postpone any obligation of Defendants under this Consent Decree, except as provided in 


Paragraph 41 below regarding payment of stipulated penalties. 


VII.  FORCE MAJEURE 


 33. Defendants shall perform the actions required under this Consent Decree within 


the time limits set forth or approved herein, unless the performance is prevented or delayed 


solely by events which constitute a Force Majeure event.  A Force Majeure event is defined as 


any event arising from causes beyond the control of Defendants, including their employees, 


agents, consultants and contractors, which could not be overcome by due diligence and which 


delays or prevents the performance of an action required by this Consent Decree within the 


specified time period.  A Force Majeure event does not include, inter alia, increased costs of 


performance, changed economic circumstances, changed labor relations, normal precipitation or 


climate events, changed circumstances arising out of the sale, lease or other transfer or 
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conveyance of title or ownership or possession of a site, or failure to obtain federal, state or local 


permits.  


 34. If Defendants believe that a Force Majeure event has affected Defendants’ ability 


to perform any action required under this Consent Decree, Defendants shall notify the United 


States in writing within seven (7) calendar days after the event at the addresses listed in Section 


IX.   Such notice shall include a discussion of the following:  


  A. what action has been affected;  


  B.  the specific cause(s) of the delay; 


  C.  the length or estimated duration of the delay; and 


  D.  any measures taken or planned by Defendants to prevent or minimize  


  the delay and a schedule for the implementation of such measures. 


Defendants may also provide to the United States any additional information that they deem 


appropriate to support their conclusion that a Force Majeure event has affected their ability to 


perform an action required under this Consent Decree.  Failure to provide timely and complete 


notification to the United States shall constitute a waiver of any claim of Force Majeure as to the 


event in question. 


 35. If the United States determines that the conditions constitute a Force Majeure 


event, then the deadline for the affected action shall be extended by the amount of time of the 


delay caused by the Force Majeure event.  Defendants shall coordinate with EPA to determine 


when to begin or resume the operations that had been affected by any Force Majeure event.  


Stipulated penalties do not apply or accrue to any affected action from the date of the Force 


Majeure event through the extended deadline for the affected action.  


 36. If the parties are unable to agree whether the conditions constitute a Force 


Majeure event, or whether the length of time for fulfilling the provision of the Consent Decree at 
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issue should be extended, any party may seek a resolution of the dispute under the procedures in 


Section VI of this Consent Decree. 


 37. Defendants shall bear the burden of proving (1) that the noncompliance at issue 


was caused by circumstances beyond the control of Defendants and any entity controlled by 


Defendants, including their contractors and consultants; (2) that Defendants or any entity 


controlled by Defendants could not have foreseen and prevented such noncompliance; and (3) 


the number of days of noncompliance that were caused by such circumstances. 


VIII.   STIPULATED PENALTIES 


 38.  After entry of this Consent Decree, if Defendants fail to timely fulfill any 


requirement of the Consent Decree (including Appendix A), Defendants shall pay a stipulated 


penalty to the United States for each violation of each requirement of this Consent Decree as 


follows: 


  A. For Day 1 up to and including  $1000.00 per day 


   Day 30 of non-compliance;   


  B. For Day 31 up to and including  $2,000.00 per day  


   60 of non-compliance; and 


  C. For Day 61 and beyond   $3,000.00 per day 


 of non-compliance.  


Except as provided in Paragraphs 39 and 41 of this Section, stipulated penalty payments shall be 


made without demand by the United States on or before the last day of the month following the 


month in which the stipulated penalty accrued. 


39. Defendants may request in writing that the United States waive stipulated 


penalties which have been assessed pursuant to Paragraph 38.  The United States may, in its sole 


discretion, waive such claims for stipulated penalties.  A request for waiver shall not alter any 
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deadline or other requirement of this Consent Decree and shall not stay the accrual of stipulated 


penalties.  In the event that EPA decides not to waive stipulated penalties, stipulated penalties 


shall be paid by Defendants within thirty (30) days after EPA mails notice of its decision. 


 40. Any disputes concerning the amount of stipulated penalties, or the underlying 


violation that gives rise to the stipulated penalties, that cannot be resolved by the parties pursuant 


to the Dispute Resolution provisions in Section VI and/or the Force Majeure provisions in 


Section VII shall be resolved upon motion to this Court as provided in Paragraphs 30 and 31.   


 41. The filing of a motion requesting that the Court resolve a dispute shall stay 


Defendants’ obligation to pay any stipulated penalties with respect to the disputed matter 


pending resolution of the dispute.  Notwithstanding the stay of payment, stipulated penalties 


shall continue to accrue from the first day of any failure or refusal to comply with any term or 


condition of this Consent Decree.  In the event that Defendants do not prevail on the disputed 


issue, stipulated penalties shall be paid by Defendants within thirty (30) days after the Court 


issues its decision.   


 42. To the extent Defendants demonstrate to the Court that a delay or other non-


compliance was due to a Force Majeure event (as defined in Paragraph 33 above) or otherwise 


prevail on the disputed issue, the Court shall excuse the stipulated penalties for that delay or non-


compliance. 


 43. In the event that a stipulated penalty payment is applicable and not paid on time, 


interest will be charged in accordance with the statutory judgment interest rate provided for in 28 


U.S.C. § 1961.  The interest shall be computed daily from the time the payment is due until the 


date the payment is made.  The interest shall also be compounded annually. 


 44. Defendants shall make any payment of a stipulated penalty by FedWire Electronic 


Funds Transfer (“EFT” or wire transfer) to the U.S. Department of Justice account in accordance 
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with current electronic funds transfer procedures, referencing U.S.A.O. file number 


(2014V00453), EPA Region 10, and the DOJ case number (DJ # 90-5-1-1-19398).  Payment 


shall be made in accordance with instructions provided to Defendants by the Financial Litigation 


Unit of the United States Attorney’s Office for the Western District of Washington.  Any 


payments received by the Department of Justice after 4:00 P.M. (Eastern Time) will be credited 


on the next business day.   Further, upon payment of any stipulated penalties, Defendants shall 


provide written notice, at the addresses specified in Section IX of this Decree. 


IX.  ADDRESSES 


 45. All notices and communications required under this Consent Decree shall be 


made to the parties through each of the following persons and addresses: 


 A. TO EPA: 


  (1) Kristin Leefers   
   Assistant Regional Counsel 
   United States Environmental Protection Agency 
   Region 10 
   1200 Sixth Avenue 


Suite 900, ORC-158 
Seattle, WA 98101 


    
  (2) Krista Rave-Perkins 
   Wetland Protection Specialist  


United States Environmental Protection Agency 
   Region 10  


1200 Sixth Avenue 
Suite 900, ETPA-202-2 
Seattle, WA 98101 


 


 B. TO THE UNITED STATES DEPARTMENT OF JUSTICE 


   Section Chief 
   Environmental Defense Section 
   Environment and Natural Resources Division 
   U.S. Department of Justice 
   P.O. Box 7611 
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Washington, D.C. 20044 


 C. TO DEFENDANTS: 


(1)  Suellyn Rader Blymyer 
303 Snohomish Drive 
La Conner, Washington 98257 


(2) Uptrail Group LLC 
Att: Suellyn Rader Blymyer, Manager 
303 Snohomish Drive 
La Conner, Washington 98257 


(3) Amit D. Ranade 
Andy F. Rigel  
Hillis Clark Martin & Peterson P.S. 
1221 Second Avenue, Suite 500 
Seattle, Washington  98101-2925 


(4) Ankur K. Tohan 
K&L Gates LLP 
925 Fourth Avenue, Suite 2900 
Seattle, Washington 98104-1158 


X.  COSTS OF SUIT 


46. Each party to this Consent Decree shall bear its own costs and attorneys’ fees in


this action.  Should Defendants subsequently be determined by the Court to have violated the 


terms or conditions of this Consent Decree, Defendants shall be liable for any costs or attorneys’ 


fees incurred by the United States in any action against Defendants for noncompliance with or 


enforcement of this Consent Decree 


XI. PUBLIC COMMENT


47. The parties acknowledge that after the lodging and before the entry of this


Consent Decree, final approval by the United States is subject to the requirements of 28 C.F.R. 


§ 50.7, which provides for public notice and comment.  The United States reserves the right to


withhold or withdraw its consent to the entry of this Consent Decree if the comments received 


disclose any facts which lead the United States to conclude that the proposed judgment is 
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inappropriate, improper, or inadequate.  Defendants agree not to withdraw from, oppose entry of, 


or to challenge any provision of this Consent Decree, unless the United States has notified 


Defendants in writing that it no longer supports entry of the Consent Decree. 


XII.  CONTINUING JURISDICTION OF THE COURT 


 48. This Court shall retain jurisdiction over this action in order to enforce or modify 


the Consent Decree consistent with applicable law or to resolve all disputes arising hereunder as 


may be necessary or appropriate for construction or execution of this Consent Decree.  During 


the pendency of the Consent Decree, any party may apply to the Court for any relief necessary to 


construe and effectuate the Consent Decree. 


XIII.  MODIFICATION 


 49. Upon its entry by the Court, this Consent Decree shall have the force and effect of 


a final judgment.  Any modification of this Consent Decree shall be in writing, and shall not take 


effect unless signed by both the United States and Defendants and approved by the Court.  


50. The undersigned representatives of Defendants certify that each is authorized to 


enter into this Consent Decree on behalf of that party and to execute and legally bind the party to 


the terms and conditions of this Decree. 


XIV.  TERMINATION 


 51. Except for Paragraph 21, this Consent Decree may be terminated by either of the 


following: 


  A.     Defendants and the United States may at any time make a joint motion to the 


Court for termination of this Consent Decree or any portion of it; or  


  B.      Defendants may make a unilateral motion to the Court to terminate this 


Consent Decree after each of the following has occurred: 
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 1.        Defendants have obtained and maintained compliance with all 


provisions of this Consent Decree for twelve (12) consecutive months; 


 2.       Defendants have paid all penalties and other monetary obligations 


hereunder and no penalties or other monetary obligations are outstanding or owed 


to the United States; 


 3.       Defendant’s have certified compliance pursuant to subparagraphs 1 


and 2 above to the Court and all Parties; and 


 4.       EPA, within forty-five (45) days of receiving such certification from 


Defendants, has not contested in writing that such compliance has been achieved.  


If EPA disputes Defendant’s full compliance, this Consent Decree shall remain in 


effect pending resolution of the dispute by the Parties or the Court, pursuant to 


section VI.  


 52. The headings of the sections contained in this Consent Decree are for convenience 


only and shall not be deemed to control or affect the meaning or construction of any provision of 


this Decree. 


 IT IS SO ORDERED. 


Dated and entered this _______ day of ____________, 2015. 


 


      ____________________________ 


      United States District Judge 
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ON BEHALF OF THE UNITED STATES: 


 
JOHN C. CRUDEN 
Assistant Attorney General 
Environment and Natural Resources Division 
 
 
 
By s/Kent E. Hanson  


Kent E. Hanson 
Chloe H. Kolman 
Environmental Defense Section 
United States Department of Justice 
P.O. Box 7611 
Washington, DC 20044 
206-220-4198 (Hanson) 
202-514-9277 (Kolman) 
kent.hanson@usdoj.gov 
chloe.kolman@usdoj.gov 


 


 
ANNETTE L. HAYES 
Acting United States Attorney 
 


Brian C. Kipnis 
700 Stewart St., Suite 5220 
Seattle, WA 98101 
253-428-3800 
brian.kipnis@usdoj.gov 


 


 


ON BEHALF OF THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY: 


 


s/Allyn L. Stern___________________________________  
Allyn L. Stern      
Regional Counsel  
Kristin Leefers 
Assistant Regional Counsel 
United States Environmental Protection Agency 
Region 10 
1200 Sixth Avenue, Suite 900  
Seattle, WA 98101  
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ON BEHALF OF DEFENDANTS SUELLYN RADER BLYMYER, IN HER INDIVIDUAL 
CAPACITY AND IN HER CAPACITY AS THE PERSONAL REPRESENTATIVE OF THE 
ESTATE OF LYLE J. RADER, AND UPTRAIL GROUP, LLC, 


Hillis Clark Martin & Peterson P.S. 


By 


Amit D. Ranade, WSBA #34878 
Andy F. Rigel, WSBA #33162 
1221 Second Avenue, Suite 500 
Seattle, Washington  98101-2925 
Telephone: (206) 623-1745 
Facsimile: (206) 623-7789 


Attorneys for Defendants 


/s/ Amit D. Ranade


Case 2:13-cv-01555-JCC   Document 28-1   Filed 06/10/15   Page 20 of 76







  


 


 


 


 


 


 


 


 


APPENDIX A 


Case 2:13-cv-01555-JCC   Document 28-1   Filed 06/10/15   Page 21 of 76







1 


Wetland Restoration and Enhancement Project Plan 
January 23, 2015 


I.   Introduction & Objectives 


This wetland restoration and enhancement plan (“Plan”) has been developed for an 
approximately 19-acre area (the “Project”) located on Uptrail Group, LLC property northeast of 
Lynden, Washington. The Uptrail Group, LLC parcels that are the focus of this restoration and 
enhancement work are located in an unincorporated portion of Whatcom County. The street 
address is 2457 Halverstick Road.  The Uptrail Group, LLC parcels are situated in part of the 
Eastern ½ of Section 1, Township 40 North, Range 4 East W.M.  The Whatcom County Assessor 
Parcel Number is 4003013633560000.  For the purposes of describing restoration and 
enhancement activities described in this Plan, the restoration area has been divided into Central 
and South Areas (Figure 1) - the “Restoration Action Area.”  
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Figure 1 – Restoration Action Area 
[This map is for general orientation purposes only and does not reflect an EPA approved wetland delineation or a 
determination of the geographic extent of Waters of the U.S.] 
  


 


Case 2:13-cv-01555-JCC   Document 28-1   Filed 06/10/15   Page 23 of 76







3 


Any notification required under this Plan1 shall be provided in writing (email is sufficient) to the 
following individuals and his/her representative(s) as specified: 


Owner Owner Representatives  
Suellyn Rader Blymyer and Uptrail Group, LLC 
303 Snohomish Drive
La Conner, WA 98257
Contact:  Suellyn Rader Blymyer
Telephone:  360.809.8000 


K & L Gates  
925 Fourth Avenue, Suite 2900 
Seattle, WA  98104-1158 
Contact:  Ankur Tohan  
Telephone: 206. 370.7658 
Email: ankur.tohan@klgates.com 


Hillis, Clark, Martin & Peterson 
1221 Second Ave, Suite 500 
Seattle, WA 98101 
Contact: David Myre 
Telephone: 206.470.7608 
Email: dem@hcmp.com 


Environmental Consultant Civil Engineer 
Soundview Consultants LLC 
2907 Harborview Drive 
Gig Harbor, WA  98335 
Contact:  Jeremy Downs 
Telephone:  253.514.8952 
Fax:  253.514.8954 
Email: jeremy@soundviewconsultants.com 


Contour Engineering PLLC 
3309 56th Street NW, Suite 106 
Gig Harbor WA 98335 
Contact: Brett Allen 
Telephone: 253.857.5454 
Fax: 253.509.0044 
Email: brett@contourpllc.com 


Environmental Protection Agency Environmental Protection Agency 
Environmental Protection Agency, Region 10 
1200 Sixth Avenue, Suite 900 
M/S: ETPA-083 
Seattle, WA 98101 
Contact:  Krista Rave-Perkins 
Telephone:  206.553.1775 
Email: rave-perkins.krista@epa.gov 


Environmental Protection Agency, Region 10 
Office of Regional Counsel 
1200 Sixth Avenue, Suite 900 
M/S: ORC-158Seattle, WA 98101 
Contact:  Kris Leefers 
Telephone:  206.553.1532 
Email: leefers.kristin@epa.gov 


II. Description of Each Element of the Plan


A. Overall Project Goal and Project Targets 


The overall goal of the Plan is to restore the structure and function of the forested and 
scrub/shrub slope wetland ecosystems that occur on Pangborn Muck soils in the Restoration 
Action Area. To accomplish the overall project goal, eleven restoration and enhancement Project 
Targets have been defined (Table 1). A brief description of each of the eleven Project Targets, 


1 Notification for purposes of satisfying legal obligations under the Consent Decree in the matter of United States v. 
Rader, et al., Civil Action No. 2:13-cv-01555-JCC shall be completed in accordance with Section IX of that Consent 
Decree. 
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along with associated Project Standards, Success Criteria, and Adaptive Management Measures 
is provided in Exhibit 1.  
 
 Table 1.  Project Targets 
Restoration & Enhancement 


Project Targets 
Description 


Conservation Easements Target 1 
(CET 1) 


Develop Conservation Easements that pertain to the land set-asides and 
activities planned for the Central and South Areas.  


Hydrologic Target 1a: 
Restore North- South Water 
Conveyance (HT 1a) 


Remove fill material for the east-west farm road (except for the 
westernmost intersection that allows the adjacent north-south road to turn 
west) to expose native soils. Decompact underlying soils and re-establish 
native vegetation. Add small berms to each end of the decommissioned 
road to ensure water flows south instead of escaping to the adjacent ditches. 


Hydrologic Target 1b: 
Restore North-South Water 
Conveyance (HT 1b) 


Decommission the small ditch and associated 4-inch drain culvert that runs 
along the north side of the east-west farm road and which conveys water 
west to the west ditch.  


Hydrologic Target 2:  
Restore Central Area Hydrology 
(HT 2) 


Decommission the existing drain pipe systems in the Central Area.  


Plant Community Target 1: 
Weed Control (PCT 1) 


Control weeds using a combination of mechanical and chemical treatments 
in the Central and South Areas and in the east-west farm road removal area 
(see HT 1a and HT 1b). 


Plant Community Target 2: 
Thinning of Overstocked Areas 
of Trees and Saplings (PCT 2) 


Thin stem density to 250 – 300 stems per acre on both the Central Area and 
in the interior areas of the South Area (the restored east-west road bed to be 
included in the 10 acre Central Area for replanting standards).  Create 
canopy gaps to allow under planting of shade tolerant conifers in the South 
Area. 


Plant Community  Target 3: 
 Install Large Wood (PCT 3) 


Install large wood in the Central Area. 


Plant Community Target 4: 
Plantings of Native Trees And 
Shrubs (PCT 4) 


In the Central and South Areas and in the east-west farm road removal area, 
plant native trees and shrubs from the Northwest Washington “provenance” 
(i.e., north of the Snohomish County line, south of the Canadian line, west 
of the Cascade Divide, and below elevation 1,000 feet). All planted stock 
within 12 feet of the north side of the west to east (“west/east ditch”) ditch 
that forms the boundary between the Central Area and South Area, and 12 
feet of the east side of the west ditch (see Figure 1), shall allow right-of-
way (“ROW”) access for the periodic operation and maintenance of the 
west/east ditch. 


Plant Community Target 5: 
Establish Native Ground Cover 
(PCT 5) 


Establish native herbaceous ground cover in the Central Area and in the 
east-west farm road removal area. 


Faunal Support/Habitat 
Enhancement Target 1: Establish 
Complex Microtopography in the 
Central Area (HET 1) 


Construct habitat mounds and depressions in weed control and relatively 
open areas at a rate of approximately 7 mounds and depressions per acre 
(seventy total) within the Central Area.  


 
Prior to final approval to proceed with construction, a Stormwater Pollution Prevention Plan 
(SWPPP) and an accompanying Temporary Erosion and Sedimentation Control Plan (TESC) 
will be presented to the EPA/DOJ Technical Team for review. When these plans receive final 
approval from the EPA/DOJ Technical Team, they will be used in conjunction with careful on-
site coordination with the Project Biologist and Uptrail Group, LLC staff.   
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Prior to beginning construction, the Project Biologist will complete a “layout” that delineates 
(i.e., flag or otherwise make evident on the ground) the physical locations of work zones and 
develop a list of construction activities tied to each zone.  Upon completion of the layout process, 
the EPA technical team will inspect the physical layout and receive a briefing from the Project 
Biologist to understand how each set of prescriptions are designed to achieve project targets and 
standards described in Exhibit 1. 


Final location and implementation of each element of the Plan will be verified by the Project 
Biologist before installation. Any substantive changes to the Plan that emerge as construction 
proceeds need to be brought to the attention of and reviewed by the EPA/DOJ Technical Team. 


The success of the restoration actions will be tracked and addressed through regular 
maintenance, monitoring, and adaptive management (see Section III.C below).  If monitoring 
results at any time indicate that success criteria are not being met, it may be necessary to 
implement all or part of the contingency and adaptive management measures described in 
Exhibit 1.  Should any portion of the Restoration Action Area fail to meet the success criteria 
described in Exhibit 1, the EPA/DOJ Technical Team will be notified and the applicable 
contingency plan and adaptive measure(s) from Exhibit 1 will be implemented upon EPA/DOJ 
approval.  The contingency and adaptive measures described in Exhibit 1 reflect “first response 
measures.” While such “first response measures” may be adequate to address criteria, 
contingency plans are adaptive and should be prepared on a case-by-case basis to reflect the 
failed restoration characteristics.  Contingency plans can include additional plant installation, 
erosion control, and plant substitutions including type, size, and location.  Consequently, the 
“first response measures” are subject to review and modification. 


B.   Project Schedule and Work Sequencing   


Suellyn Rader Blymyer and Uptrail Group, LLC shall commence the restoration and 
enhancement work under this Plan no later than October 1, 2015, and complete planting no later 
than December 15, 2015.  EPA acknowledges that meeting this schedule is dependent upon the 
receipt of permits for the Project.  If a delay in permit issuance occurs that prevents the 
commencing the restoration work by October 1, 2015, Suellyn Rader Blymyer and Uptrail 
Group, LLC shall not be found in default of their obligations under the Consent Decree, 
provided they demonstrate to EPA that they have diligently and in good faith pursued all 
required permits and the delay is solely attributable to the issuing agency.  In any such case, the 
United States agrees that good cause exists for Suellyn Rader Blymyer and Uptrail Group, LLC 
to request an extension of the completion deadlines set forth in this Plan.  Any dispute 
concerning the application of this paragraph to the compliance obligations of Suellyn Rader 
Blymyer and Uptrail Group, LLC is subject to the dispute resolution provisions in Section VII 
of the Consent Decree. 


1. Pre-Construction Activities


A pre-construction meeting between EPA staff, Project Engineer, Project Biologist, landscape 
personnel, and the representatives for Suellyn Rader Blymyer and Uptrail Group, LLC shall 
occur on site before construction activities commence. The purpose of this meeting is as 
follows:  (a)  ensure restoration goals and objectives will be met;  
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(b)  address critical elements of the Plan, including the SWPPP and 
TESC, as well as associated construction sequencing and logistics;  


(c) evaluate the construction layout and prescribed activities for each 
work zone; and  


(d)  ensure that the restoration and enhancement actions included in the 
Plan will be conducted efficiently and correctly under the oversight 
of the responsible Project Biologist and Project Engineer for the 
duration of the project. 


2. Preparation and Protections Prior to Construction


Other than TESC measures listed in Section C.3, no other site preparation measures are likely 
necessary prior to clearing of vegetation.  


3. Temporary Erosion and Sediment Control Measures and Pollution
Controls


TESC measures, such as sediment fencing, seeding of disturbed soils, and brush barriers, will be 
installed using best management practices (BMPs). These practices will be outlined in the 
project’s SWPPP and TESC Plan. These plans will be prepared by the Project Engineer, in 
consultation with the Project Biologist, and reviewed by the EPA/DOJ Technical Team.  TESC 
measures will be installed prior to clearing and grading activities.  Once TESC measures are in 
place, removal of invasive plants may occur. 


Equipment used for restoration and enhancement actions will be typical for small excavation, 
grading and landscaping activities and will be kept in good working order and free of leaks.  All 
equipment staging and materials stockpiles will be kept out of wetlands, and the area will be kept 
free of spills and/or hazardous materials.  All fill material and road surfacing will be sourced 
from upland areas.  Any concrete wash water, beginning pours and end pours will be contained 
on site in designated recycle bins. Materials in these bins will be transported off site and 
disposed of or recycled at an approved Whatcom County or Washington State recycling or water 
treatment facility.  


4. Earthwork and Proposed Construction Sequencing


Site work will occur as follows: 


(a) Installation of TESC measures  


(b) Mechanical and hand clearing actions starting in the Central Area 
then moving north to the road removal area and then south to the 
South Area 


(c) Herbicide treatment of all restoration and enhancement actions 


(d) Construction of habitat mounds and placement of large wood (LW) 


(e) Decommission drain pipe systems in Central area 


(f) Remove the east-west farm road, decompact underlying soils, plug 
the 4-inch culvert, and install berms 


(g) Export removed fill material to an approved upland disposal area 
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(h) Finalize all grading and heavy equipment work on site 


(i) Stabilize all bare soils and/or hydroseed or hand seed all disturbed 
areas 


(j) Remove TESC measures and stabilize site 


(k) Re-treat any re-germinating non-native invasive vegetation 


(l) Upon seed germination of sufficient growth of herbaceous 
vegetation to ensure stable soils across most disturbed areas, Girdle 
and fell trees in South Area 


(m) Replant Central and South Areas and restored road bed 


(n) Clean up and stabilize entire site as necessary  


(o) Conduct as-built survey and prepare baseline/time zero report  


(p) Initiate maintenance, monitoring, and adaptive management 
program  


5. Large Wood Structures


Enhancement actions will include the addition of carefully placed LW structures as 
microtopographic habitat features.  A minimum of two (2) full logging truck loads of LW (pulp 
grade or cull wood) will be distributed randomly across the Central Area.  Any existing LW in 
the Central Area will also be preserved and distributed in piles/mounds or as single pieces within 
the Central Area. 


6. Seeding and Planting


See Section B.4, Items 9, 14, and 15. 


7. Weed Control and Management


In the Central and Southern work areas (Figure 1), all non-native invasive species will be 
removed and treated with a Washington State Department of Agriculture approved herbicide.  
Invasive species to be removed include (but are not limited to) reed canary grass, Himalayan 
blackberry, cut-leaf blackberry, Scotch broom, and all noxious weeds listed by either Whatcom 
County or Washington State.  Reed canary grass and several other invasive plant species are well 
established throughout the Central and South work areas and potentially along the east-west farm 
road removal area.  These weeds will be removed using the following program: 


(a) all areas that are colonized by reed canary grass and other invasive 
plants species will be mechanically mowed or thinned by hand; 


(b) treat reed canary grass and all non-native invasive plant species 
using approved methods prior to grading actions; 


(c) re-treat all re-germinating reed canary grass and non-native 
invasive plant species prior to re-seeding the site (allow 4-6 weeks 
from prior treatment); and 
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(d) in an as needed basis and at least twice per year, perform 
maintenance weed control to ensure that effective treatment of reed 
canary grass and other non-native invasive plant species will occur 
(Maintenance measures used to reduce the growth and spread of 
invasive plants is not restricted to chemical applications and may 
include hand removal, repeated weed whacking, or other approved 
measures if warranted). 


8. Protection of Faunal Species 


All TESC measures and BMPs outlined in Sections B.1 – B.4 of this Plan will be adhered to in 
order to protect fish and wildlife species that may be present on or downstream of the 
Restoration Action Area.  In addition:  
 


(a)  no in water work will be performed (i.e. in the east, west, and 
south ditches); and 


(b)  thinning and other canopy reduction measures will be overseen by 
the Project Biologist and trees will be selected for thinning in a 
manner that avoids nesting birds both on the ground and in trees. 


 
9. Planting Plan 


 
All plantings will be installed according to the procedures detailed in the following subsections 
using the species and densities outlined in Tables 2 and 3 below. 
 
Table 2.  Plant Species - Trees 


Species  Name Common Name Quantity Area SizeA 
Typical 


Spacing (ft oc)


Abies grandis Grand fir 175 Central Min. 2/0 bare root 12 


Psuedotsuga 
menziesii 


Douglas fir 350 Central Min. 2/0 bare root 12 


Tsuga 
heterophylla 


Hemlock 175 Central Min. 2/0 bare root 12 


Picea sitchensis Sitka spruce 525 Central Min. 2/0 bare root 12 


Thuja plicata Western red cedar 525 Central Min. 2/0 bare root 12 


Tsuga 
heterophylla 


Hemlock 75 
Road 


Removal 
Area 


Min. 2/0 bare root 12 


Picea sitchensis Sitka spruce 75 
Road 


Removal 
Area 


Min. 2/0 bare root 12 


Thuja plicata Western red cedar 75 
Road 


Removal 
Area 


Min. 2/0 bare root 12 
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Tsuga 
heterophylla 


Hemlock 300 South Min. 2/0 bare root 12 


Picea sitchensis Sitka spruce 300 South Min. 2/0 bare root 12 


Thuja plicata Western red cedar 300 South Min. 2/0 bare root 12 
A 1 gallon alternative 
 
 
 
 
Table 3.  Plant Species - Shrubs 


Species  Name Common Name Quantity Area Size 
Typical 


Spacing (ft 
oc)B 


Sambucus 
racemosa 


Red elderberry 350 Central Bare rootA 4 


Salix sitchensis Sitka willow 200 Central 36 inch whip 4 


Malus fusca Oregon crabapple 200 Central Bare rootA 4 


Ribes 
hudsonianum 


Stinking currant 200 Central Bare rootA 4 


Rosa pisocarpa Pea fruit rose 50 Central Bare rootA 4 


Rosa nutkana Nootka rose 200 Central Bare rootA 4 


Salix lucida Pacific willow 200 Central 36 inch whip 4 


Acer circinatum Vine maple 200 Central Bare rootA 4 


Rosa nutkana Nootka rose 75 
Road 


Removal 
Area 


Bare rootA 4 


Salix lucida Pacific willow 75 
Road 


Removal 
Area 


36 inch whip 4 


Acer circinatum Vine maple 75 
Road 


Removal 
Area 


Bare rootA 4 


A 1 gallon alternative 
B Clusters of 3 to 4 each 
 


Table 4.  Wetland Groundcover Seed Mix 


Species  Name Common Name Percentage (by weight) 


Festuca rubra Red fescue 30 percent 


Poa pratensis Bluegrass 30 percent 
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Elymus glaucus Blue wild rye 20 percent 


Sterile hybrid soil binder Regreen 20 percent 


10. Plant Material and Handling Specifications 


All plant materials to be used on the Restoration Action Area will be nursery grown stock from a 
reputable, local source.  Only native species are to be used. No hybrids or cultivars will be 
allowed.  Plant material provided will be typical of their species or variety. If not cuttings, they 
will exhibit normal, densely-developed branches and vigorous, fibrous root systems.  Plants will 
be sound, healthy, vigorous plants free from defects, and all forms of disease and infestation.   


All bare root stock will be of sound quality and at no time shall be allowed to dry out. Any 
container stock used shall have been grown in its delivery container for not less than 6 months 
but not more than 2 years.  Plants shall not exhibit root bound conditions.  Under no 
circumstances shall container stock be handled by their trunks, stems, or tops. 


 


Seed mixture used for hand or hydro seeding shall contain fresh, clean, and new crop seed mixed 
by an approved method.  The mixture is to be developed using the specified proportions 
indicated below and tested to minimum percentages of purity and germination.  All disturbed 
areas will be replanted at an application rate of 60 pounds per acre in accordance with Table 4 
above. 


 


Seed mix application methods are discretionary but must be approved by the Project Biologist. 
All plant material shall be inspected by the Project Biologist upon delivery.  Plant material not 
conforming to the specifications above will be rejected and replaced by the planting contractor.  
Rejected plant materials shall be immediately removed from the site.  


 


Fertilizer is optional. If the choice is made to use fertilizer, it will be in the form of Agroform 
plant tabs or an approved equivalent form.  Any mulch will consist of sterile wheat straw or 
clean recycled wood chips approximately ½ inch to 1 inch in size and 3 inches thick.  If free of 
invasive plant species, the mulch material may be sourced from woody materials salvaged from 
the land clearing activities.   


 


11.  Product Handling, Delivery, and Storage 
 
All seed and fertilizer should be delivered in original, unopened, and undamaged containers 
showing weight, analysis, and name of manufacturer.  This material should be stored in a manner 
to prevent wetting and deterioration.  All precautions customary in good trade practice shall be 
taken in preparing plants for moving.  Workmanship that fails to meet industry standards will be 
rejected.  Plants will be packed, transported, and handled with care to ensure protection against 
injury and from drying out.  If plants cannot be planted immediately upon delivery they should 
be protected with shade, water, soil, wet peat moss, or in a manner acceptable to the Project 
Biologist.  Plants, fertilizer, and mulch not installed immediately upon delivery shall be secured 
on the site to prevent theft or tampering.  No plant shall be bound with rope or wire in a manner 
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that could damage or break the branches.  Any plants transported in open vehicles should be 
secured with a protective covering to prevent windburn.   


12.  Plant Material Preparation and Installation 


The planting contractor shall verify the location of all elements of the Plan with the Project 
Biologist prior to installation.  The responsible Project Biologist reserves the right to adjust the 
locations of landscape elements during the installation period as appropriate to the Plan outlined 
above.  If obstructions are encountered that are not shown on the drawings, planting operations 
will cease until alternate plant locations have been selected by and/or approved by the Project 
Biologist.  


Circular plant pits with vertical sides will be excavated for all container stock.  The pits should 
be at least 12 inches in diameter, and the depth of the pit should accommodate the entire root 
system.  The bottom of each pit will be scarified to a depth of 4 inches. Bare root stock shall be 
planted in similar pits or in slips of adequate size as to allow full vertical extension of roots 
downward below the soil surface. In no circumstance shall bare root material be planted with 
roots wadded or balled near the surface. 


Broken roots should be pruned with a sharp instrument and root balls should be thoroughly 
soaked prior to installation.  Set plant material upright in the planting pit to proper grade and 
alignment.  Water plants thoroughly midway through backfilling and add Agroform tablets.  
Water pits again upon completion of backfilling.  No filling should occur around trunks or stems.  
Do not use frozen or muddy mixtures for backfilling.  Form a ring of soil around the edge of 
each planting pit to retain water, and install a 4 to 6 inch layer of mulch around the base of each 
container plant. 


Plant installation should occur as close to conclusion of clearing and grading activities as 
possible to limit erosion and limit the temporal loss of function provided by the wetland.  All 
planting should commence no later than October 1, 2015 and be completed no later than 
December 15, 2015.  To ensure that plants do not dry out after installation, temporary irrigation 
measures may be necessary. Certification of the quantity and species of all plants installed in 
each area shall be provided by the landscape contractor to the Project Biologist for incorporation 
into the As-Built Report.  


III. Monitoring, Adaptive Management and Contingency Plans 
 


A.  EPA Site Inspections 
 
Inspections by EPA Region 10 staff and accompanying consultants will be scheduled on an as-
needed basis during construction, following submittal of the As-Built Report, and throughout the 
compliance monitoring interval. EPA Region 10 staff shall have access to the Restoration Action 
Area in accordance with the terms of the Consent Decree.   


B.   Monitoring During Construction   


Soundview Consultants LLC will provide the Project Biologist responsible for implementing the 
Plan. The Project Biologist will complete construction oversight and ensure and document 


Case 2:13-cv-01555-JCC   Document 28-1   Filed 06/10/15   Page 32 of 76







 


12 
 


environmental compliance for the duration of the construction activities.  In addition to specific 
inspections, the Project Biologist will inspect the Restoration Action Area weekly during the 
course of grading and planting and will be in regular communication with EPA and with all 
responsible parties.  Scheduled inspections will occur in accordance with the terms of the 
Consent Decree. A short report documenting the results of these inspections will be forwarded to 
EPA.  Final regulatory coordination with EPA, Washington State Departments of Ecology and 
Fish and Wildlife, and Whatcom County will also be described and documented by the Project 
Biologist in the final As-Built/Time Zero Report. Documentation of regulatory coordination will 
take the form of a short summary report of the content and results of coordination with all 
agencies. This report will be provided to each federal, state and Whatcom County agency that is 
involved with the Project.  


C.   Compliance Monitoring Approach and Schedule 


Wetland restoration and enhancement actions related to management of site hydrology rely 
primarily on removal of the east-west farm road and associated ditch and 4-inch drain culvert, as 
well as construction of two berms to direct water away from the eastern and western perimeter 
ditches.  Establishment of desired native plant communities within the wetland and invasive 
species control will require initial weed control and planting efforts, and then continued 
monitoring, weed control, and maintenance.  Therefore, the 19 acre restoration and enhancement 
site will be monitored by a qualified Project Biologist for an interval of 10 years following 
establishment and documentation of As-Built/Time Zero conditions.  Specifically, monitoring 
reports documenting site conditions and all maintenance and/or adaptive management actions 
completed or recommended are scheduled to be submitted to the EPA by January 31 of year 1, 2, 
3, 5, 7, and 10 following submittal of the As-Built/Time Zero Report.  
 


1.  Documentation of Baseline/Time Zero Conditions – The As-
Built/Time Zero Report & Drawings of Record 


 
(a)  Schedule for Delivery of the As-Built/Time Zero Report 


 
Within 14 days of completing Project Targets HT1, HT2, PCT1, PCT2, PCT3, PCT4, PCT5, and 
HET1, a Final Inspection will be conducted by the Project Biologist to verify project completion. 
30 days following the Final Inspection, an As-Built Inspection will be conducted by the Project 
Biologist to complete documentation of As-Built Conditions. These two inspections will provide 
the data and observations necessary to confirm completion of initial work and develop the As-
Built/Time Zero Report that documents as-built conditions on the Restoration Action Area.  The 
As-Built/Time Zero Report will be prepared by the Project Biologist and submitted to the EPA 
by January 31, 2016.  
 


(b)  Content of the As-Built/Time Zero Report 
 


At a minimum, the As-Built/Time Zero Report will include the information outlined in Table 4. 
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______________________________________________________________________________ 
Table 4. Minimum Content of the As-Built Report, Rader Farms Restoration and 
Enhancement Project 
______________________________________________________________________________ 
Title, Date, Authorship 


I.  Introduction/Background Information 


A.  A brief statement addressing the purpose of the report.  


B.  EPA Consent Decree date and tracking number; 


C.  Name and contact information for the parties responsible for the 
restoration including the representative(s) for Suellyn Rader Blymyer and 
Uptrail Group, LLC, the wetland professional on site during construction 
of the restoration site, and the party responsible for preparing the report. 


II. Summary of Restoration Actions


A. Brief description of the final restoration actions with any changes from the 
approved Plan made during construction.  


B.  Important dates including: 


1. When work on the restoration site began and ended


2. When different activities began and ended such as grading,
removal of invasive plants, installing plants, and installing habitat
features.


C.  Description of any problems encountered and solutions implemented (with 
reasons for changes) during construction of the restoration site.  


E.  A description of any changes to the goals, objectives, and performance 
standards of the restoration action. 


F.  List of any follow-up actions needed, with a schedule. 


G.  As-built maps and drawings of record and plant take-off schedules: 8 ½” x 
11” (or larger) and as-built maps of the Restoration Action Area 
documenting the following: 
1. Geographic location of the site with landmarks
2. Clear definition of the project perimeter(s)
3. Hand and mechanical clearing limits
4. Documentation of disrupted subsurface drainage systems
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5.  Installed plantings (i.e. planted take-off quantities, densities, sizes, 
approximate locations, and the source(s) of plant material) 


6.  Location of habitat features 
7.  Location of permanent photo stations 
8.  Photographs of as-built/time zero conditions of the Restoration 


Action Area taken from at least 15 permanent photographic 
stations established at representative locations throughout the 
Restoration Action Area.  


______________________________________________________________________________ 
 


2.  Long Term Compliance Monitoring and Maintenance 
 


(a)  Schedule 
 
As introduced above, long-term compliance monitoring and maintenance of the Restoration 
Action Area will occur over a 10-year interval following establishment of as-built/time zero 
conditions.  Monitoring reports documenting site conditions and all maintenance and/or adaptive 
management actions are scheduled to be submitted to the EPA by January 31 of year 1, 2, 3, 5, 7, 
and 10 following the As-Built Report.  
 


(b)  Compliance Monitoring Report Content 
 
Monitoring reports will, at a minimum, include the following:  


(i)  narrative, geo-referenced, and dated photo documentation 
of site conditions taken (a) at each permanent photo station 
and then (b) generally (i.e., panoramas) for the entire 
Restoration Action Area; 


(ii)  narrative and graphic documentation of progression of the 
hydrologic, plant community, and faunal support/habitat 
components of the restoration towards achieving Project 
Targets and Standards;  


(iii)  narrative and graphic comparisons of observed conditions 
in the Restoration Action Area to as-built/time zero 
conditions and to Project Targets and Standards; and  


(iv)  descriptions of any adaptive management and/or 
contingency measures that have been undertaken or that 
should be undertaken to ensure achievement of the Project 
Targets and Standards.  


 
D.   Monitoring Methods   


 
1.  Hydrology 


 
All remaining berms will be visually inspected to ensure they are functional and not 
compromised or clogged by sediment or debris, damaged by vandalism, clogged or short-
circuited due to beaver activity, etc. The filled ditch, berms, and decompacted road area will be 
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visually inspected to ensure that no additional erosion or settlement diverts any surface waters 
away from the Central Area. Photos of the road removal area and filled ditch will be date 
stamped, geo-referenced, and included in the compliance monitoring report due for any given 
year.  
 


2.  Vegetation 
 


(a)  Percent Canopy Cover (%CC) & Average Canopy Heights 


To determine %CC and average canopy heights within the restored plant communities, circular 
tree, sapling, and shrub sample plots, approximately 30 feet in diameter (706 square feet), will be 
located and permanently staked, numbered and geo-referenced. 
 
Graminoids and herbaceous/undergrowth vegetation %CC and average canopy heights will be 
sampled within 10-foot diameter (78.5 square feet) monitoring plots that are established (nested) 
at the same location as the center of each tree, sapling, and shrub sample plot.  
 
The number of nested plots should be adequate to provide a representative sample of conditions 
throughout the Central and South work areas, including the road removal area.  
 
All trees, saplings, and shrubs within each 30-foot diameter monitoring plot will be recorded by 
species, %CC and National Wetland Indicator status.  Following this step, an average height for 
the tree, sapling, and shrub canopies will be estimated and recorded at each plot. Next, the same 
set of measurements will occur for graminoids and herbaceous/undergrowth species within the 
smaller (nested) 10-foot diameter plot.  
 
A complete list of observed tree, sapling, shrub, and herbaceous species including %CC of each 
species, National Wetland Indicator status of each species, and average heights of the tree, 
sapling, shrub and herbaceous/undergrowth layers will be included within the monitoring report 
plot by plot and then massed for the entire sampled area.    


(b)  Percent Survival of Planted Stock 


Percent survival of planted stock will be estimated at As-Built/Time Zero and for each 
monitoring year by counting the number of dead/dying and live planted stock along permanent 
linear or belt transects that are established within planted areas. Percent survival = number plants 
alive/total number plants counted x 100. 


 
The number, length, and orientation of transects should be adequate to provide a 
representative sample of conditions throughout the Central and South work areas 
including the east-west farm road removal area. 
 


(c)  Number of Vegetation Strata 
 


The number of vegetation strata will be counted at As-Built/Time Zero and for each monitoring 
year. Within each 30-ft. diameter vegetation monitoring plot, strata will be designated as follows:  
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Trees = single woody stems > 4 inches Diameter at Breast Height (DBH) and > 
20 ft tall  
 
Saplings = single woody stems < 4 inches DBH and < 20 ft. tall 
 
Shrubs = single or multiple stemmed shrub species 
 
Graminoids and Herbaceous Undergrowth = graminoids, forbs, ferns and fern 
allies 
 
Herbaceous or Woody Vines 
 


The number of vegetation strata observed will be included within the monitoring report plot by 
plot with photos and then massed for the entire sampled area.    


 
(d)  Weed (%CC) or Identification of Large Weed Patches, Clones and 


Invasion Fronts 


(i)  Data from the %CC monitoring plots established in item 
4.a above can be examined to determine plot by plot and 
overall weed coverage within each of the Central and South 
work areas.  


(ii)  In addition to the data analyses outlined immediately 
above, walk-through weed surveys of each of the Central 
and South work areas will be conducted to identify and 
document the presence, location, size, and degree of 
colonization of the restoration site by large patches, clones, 
or invasion fronts of non-native and invasive weeds.  


(e) Microtopography and Large Wood Structures 
 
Installation and location of large woody structures will be documented in the As-
Built/Time Zero Report.  
 
Following in each monitoring year, the condition of a representative sample of 
microtopographic features (i.e. pits and mounds) including large wood structures will be 
documented using geo-referenced photos and a short narrative description of field 
observations. 
 


3.  Adaptive Management and Contingency Measures 


If monitoring results at any time indicate that success criteria are not being met, it may be 
necessary to implement all or part of the contingency and adaptive management measures 
described in Exhibit 1.  Should any portion of the Restoration Action Area fail to meet the 
success criteria, the EPA/DOJ Technical Team will be notified and the applicable contingency 
plan and adaptive measure(s) from Exhibit 1 or case-specific alternative(s) will be implemented 
upon EPA/DOJ approval.  
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VII.  Appendices 


 
Exhibit 1 — RADER/UPTRAIL WETLAND RESTORATION AND ENHANCEMENT PLAN - PROJECT 


TARGETS & STANDARDS, SUCCESS CRITERIA, AND ADAPTIVE MANAGEMENT (INCLUDING “FIRST 


RESPONSE” CONTINGENCY MEASURES) 


 
.   
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EXHIBIT 1 
RADER/UPTRAIL WETLAND RESTORATION AND ENHANCEMENT PLAN ‐ PROJECT TARGETS & STANDARDS, SUCCESS CRITERIA, AND ADAPTIVE MANAGEMENT (INCLUDING “FIRST RESPONSE” 
CONTINGENCY MEASURES) 
 


Page 1 of 6 


Targets  Goal  Design Description  Project Standards  Success Criteria  Adaptive Management 


CET 1 


Develop Conservation 
Easements that pertain 
to the land set‐asides and 
activities planned for the 
Central and South Areas. 


A Conservation Easement, 10‐acre Central Area and 9‐
acre South Area, will be made an appendix to the Consent 
Decree.  


1) A Conservation Easement, dedicating the, 
10‐acre Central Area and 9‐acre South 
Area, will be added to the Consent Decree. 


1) Conservation easement 
granted over 19 acres of 
Restoration Action Area.   


1) None 


HT 1a 


Remove the east‐west 
farm road (except for the 
westernmost portion 
that allows the adjacent 
north‐south road to turn 
west), and restore to 
natural conditions. 


The reach of road that extends from the north‐south to 
east‐west turn to the west side of the east ditch will be 
removed. The road will be excavated to a depth that 
removes road construction materials and exposes the 
native hydric (i.e., saprist) soils, and underlying soils will 
be decompacted.   Excavated fill materials will be 
exported to a non‐wetland disposal area as part of the 
road removal operations. A small berm of compacted 
mineral soil material will be installed at each end of the 
road removal area to prevent surface water flows from 
the former location of the east‐west farm road into the 
eastern and western perimeter ditches.  


1) Excavate road to a depth that removes the 
road construction materials and exposes 
the native hydric (i.e., saprist) soils. 


2) Loft soil to increase aeration porosity using 
a small low ground pressure dozer rigged 
with hydraulic chisels or loft soils using the 
track hoe bucket/teeth may be necessary 
if compaction is excessive. Such soils will 
then be smoothed and lightly graded with 
a slight (<1%) southward slope that makes 
a smooth transition to the areas south of 
the center road. The soil should not be 
deep‐ripped or altered in a manner that 
creates excessive aeration. Bulk density 
should approximate that of the 
undisturbed Pangborn Muck soils.  


3) Preclude water from flowing into the 
eastern and western perimeter ditches by 
constructing berms of compacted mineral 
soil material along the eastern and 
western extent of the removed roadway 
approximately 1 foot above grade and no 
more than 30 feet in length and 10 feet in 
width oriented north‐south to direct 
surface flows. 


1)  As‐built verification of 
decommissioning actions 
and berm construction 


1) Do nothing – except 
for planting and weed 
control. 


2) If excessively 
wet/ponded conditions 
exist after removal of 
the road fill (likely due 
to surcharging of the 
native soils by fill 
imported to build the 
road), amend the 
native soil with organic 
mulch that will be 
mixed into the native 
soils using either the 
dozer or the track hoe 
and grade the 
amended soil mix to a 
smooth transition 
north and south. 
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Targets  Goal  Design Description  Project Standards  Success Criteria  Adaptive Management 


HT 1b 


Decommission the ditch 
that runs along the north 
side of the east‐west 
farm road and remove 
the 4‐inch culvert that 
drains water from the 
east‐west ditch. 


The ditch running along the north side of the east‐west 
farm road will be filled to approximate original surface 
topographic contours.  The surface of the soil in the 
location of the former ditch will be augmented with the 
native soils.  The 4‐inch drain culvert associated with the 
east‐west ditch running along the north side of the farm 
road will be removed and plugged.  


1) Decommission and decompact ditch 
running along the north side of the east‐
west farm road, and grade area to 
approximate original surface topographic 
contours to move surface water from 
north to south. 


2) Augment surface soils in the location of 
the former ditch with the native soils. 


3) Remove the 4‐inch culvert immediately 
proximate to the north side of the east‐
west farm road and fill area with native 
soils to a surface level with adjacent native 
topography.  


1) As‐built verification of 
installation to standard. 


1) None  


HT 2 


Decommission the 
existing drain pipe 
systems in the Central 
Area.  


The methods to be used to break existing drain pipe 
systems in the Central Area are at the discretion of the 
Project Biologist.  Any method chosen will result in clear 
and demonstrable breakage of existing drainage pipes 
and thus decommissioning of the existing drainage 
system(s).  A record of where and how many pipes were 
located and decommissioned will be submitted as part of 
the drawings of record.  Photographs, a site map, and a 
brief narrative will be included in the As‐Built Report.  


1) All drain pipe systems located within the 
Central Area will be decommissioned.   


1) As‐built verification of 
decommissioning actions.  


1) None  


PCT 1 


Control weeds using a 
combination of 
mechanical and chemical 
treatments in the Central 
and South Areas and in 
the east‐west farm oad 
removal area (see HT 1a 
and HT 1b). 


A flailer or other suitable mowing or stripping equipment 
will be used for weed control in the north perimeter 
portions of the 10 acre Central Area, and in any areas of 
the 9 acre South Area where invasive shrubs or other 
weed species are dominant.  Hand thinning methods (e.g. 
saws and/or loppers) will be used in overstocked areas of 
trees and saplings that have low invasive species 


1) Weed management will be implemented 
to achieve non‐native species cover in 
each stratum less than or equal to 5 
percent in Year 0, 15 percent at Year 1, 
and 25 percent at Years 2‐10. 


2) Highly invasive and noxious weeds will not 
be tolerated onsite and will be removed in 


1) Non‐native species cover 
in each stratum will be 
less than or equal to 
5 percent in Year 0, 15 
percent at Year 1, and 25 
percent at Years 2‐10. 


2) At no time will highly 


1) Provide supplemental 
mowing and herbicidal 
treatment as 
necessary.  


2) Retreat and cover 
highly invasive or 
noxious weeds with 
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Targets  Goal  Design Description  Project Standards  Success Criteria  Adaptive Management 
dominance (i.e. < 25 percent canopy coverage of weeds), 
such as interior portions of the Central Area, and where 
such hand methods would result in effective weed 
control with minimal impact to desired trees and 
saplings.  In the Central Area, initial and maintenance 
weed control actions using a combination of hand 
clearing and chemical treatments will be applied after 
thinning and clearing but before replanting, and annually 
throughout the maintenance and monitoring period.  In 
all areas, maintenance weed control treatments will be 
conducted as necessary to achieve project Targets and 
Standards.  Highly invasive and problematic weeds that 
occur on either the Whatcom County or Washington 
State noxious weed lists, such as Fallopia japonica 
(Japanese Knotweed) or Lythrum salicaria (Purple 
loosestrife), will be extinct from the site at all times.  
Options for use of herbicides include EPA‐registered 
herbicides approved for use in waters and wetlands and 
Washington State approved substances.  If there are 
discrepancies between EPA and the State, the State‐
registered substances will be the preferred material.  


all years.  invasive or noxious 
weeds be present on the 
Central (10 acre)and 
South (9 acre) Areas. 


plastic if option 1 is 
unsuccessful.  


PCT 2 


Thin stem density to 250 
– 300 stems per acre on 
both the Central Area 
and in the interior areas 
of the South Area (the 
restored east‐west road 
bed to be included in the 
10 acre for replanting 
standards).  Create 
canopy gaps to allow 


In the Central Area, deciduous tree and sapling stem 
densities will be reduced to target an overall tree density 
of approximately 350‐400 stems per acre.  Wherever 
possible, crews will remove suppressed and intermediate 
individuals from the subcanopy first.  Cut stems will be 
felled, bucked, and scattered in place or filed elsewhere 
on the site as habitat features.  Existing overstocked 
forest stands that are greater than 20 years old can 
remain un‐thinned or be thinned to favor establishment 


1) Thin deciduous trees to approximately 175 
to 200 stems per acre in the Central Area 
to meet design description.  


2) Thin or girdle 30 percent of interior areas 
of the South Area greater than 100 feet 
from any ditches, croplands, or open 
fields.  Such thinning or girdling will target 
suppressed and intermediate canopy 
individuals first.   


1) Native deciduous tree 
density will not exceed an 
average of 200 stems per 
acre in the Central Area 
in Years 1 – 3. 


2) Approximately 30 % of all 
deciduous trees greater 
than 100 feet from open 
spaces will be felled or 


1) Additional tree species 
may be removed or 
girdled to ensure better 
light penetration to 
allow growth of 
conifers.  
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Targets  Goal  Design Description  Project Standards  Success Criteria  Adaptive Management 
under planting of shade 
tolerant conifers in the 
South Area. 


of more desirable coniferous species.  In the 9‐acre South 
Area, existing overstocked stands will be thinned or 
girdled to reduce existing deciduous tree and sapling 
canopy coverage by 30 percent in all interior areas 
greater than 100 feet from any ditches, croplands, or 
open fields.  Such thinning or girdling will target 
suppressed and intermediate canopy individuals first. 
Trees selected for thinning that are at risk of falling across 
any ditch, cropland, or open field (as evaluated by the 
Project Biologist) will not be girdled; these trees will be 
felled away from any ditch, cropland, or open field.  


dead and standing in the 
South Area in Year 1. 
Suckers arising from 
stumps or the base of 
standing but girdled trees 
will not count against this 
standard. 


PCT 3 
Install large wood in the 
Central Area. 


Two conventional log truckloads of native species pulp 
grade or cull wood (approximately 5,000 board feet per 
truckload) will be imported to the site and distributed in 
the Central Area.  Imported large woody debris and all 
available large wood existing on the Central Area will be 
randomly scattered and/or mounded across the Central 
Area at the direction of the Project Biologist. 


1) Two conventional log truckloads of native 
species pulp grade or cull wood 
(approximately 5,000 board feet per 
truckload) will be imported to the site and 
distributed in the Central Area.  Imported 
large woody debris and all available large 
wood existing on the Central Area will be 
randomly scattered and/or mounded 
across the Central Area. 


1) As‐built verification of 
installation to standard.  


1) None 


PCT 4 


In the Central (including 
the restored road bed) 
and South Areas, plant 
native trees and shrubs 
from the Northwest 
Washington 
“provenance” (i.e., north 
of the Snohomish County 
line, south of the 
Canadian line, west of 


Restoration plantings will occur as detailed in the 
following areas:  


1)  Road removal area – Native conifers will be planted in 
an approximate 12 foot by 12 foot on‐center spacing 
to target an overall stem density of 350‐400 stems per 
acre  in the road restoration area with an approximate 
mix of 50 percent native coniferous to 50 percent 
native deciduous tree species density at Year 5 (native 
deciduous species are expected as volunteers).  In 
addition, native shrubs will be inter‐planted within the 


1) All trees and shrubs used in the restoration 
actions will be native species sourced from 
northwest Washington north of the 
Snohomish County line and west of the 
Cascade Divide below an elevation of 
1,000 feet. 


2) All planted stock within 12 feet of the 
north side of west to east ditch 
(“west/east ditch”) that forms the 
boundary between the Central Area and 


1) The Central 10‐acre Area 
(including the restored 
road bed)will have a final 
stocking density of 
approximately 350‐400 
stems per acre with an 
approximate 50/50 mix 
of deciduous and 
coniferous tree species in 
all monitoring years. 


1) Plants lost to disease 
may be replaced as 
necessary.   


2) Plant species with a 20 
percent or greater 
mortality rate of the 
minimum plant 
quantity after two (2) 
growing seasons may 
be replaced with the 
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Targets  Goal  Design Description  Project Standards  Success Criteria  Adaptive Management 
the Cascade Divide, and 
below elevation 1,000 
feet). 


same area at a density of 150 stems/acre. 


2) Central Area – Restoration plantings of native conifers 
will be completed after thinning to achieve a final 
stocking density of approximately 350 – 400 stems per 
acre.  Tree plantings and restoration actions will be 
designed and executed to achieve a target density 
ratio of 50 percent native coniferous and 50 percent 
native deciduous trees at Year 10.  In addition, native 
shrubs will be planted in disturbed areas in the Central 
Area at a density of 150 stems per acre. 


3) South Area – Approximately 900 native shade tolerant 
conifers will be planted in the 9 acre South Area.  Stock 
will be used to cover thinned areas first at a 12 foot by 
12 foot on‐center spacing.  Any remnant stock will be 
distributed according to the direction of the Project 
Biologist.  


All planting stock will be nursery grade bare root or 
containerized stock (e.g., 2/0 bare root stock, older stock, 
jumbo stock, or 1 gallon pots) sourced from native plant 
nurseries located in the NW Washington provenance as 
described in PCT 4 above.  Where applicable, live cuttings 
from the Rader Farms, Inc. properties can also be used to 
achieve the desired densities. 


All planted stock within 100 feet of the ditches may need 
protection (e.g. collars, netting, hardware cloth) from 
damage by herbivores or replacement if herbivory causes 
unacceptable losses due to mortality and/or significant 
loss of vigor. 


Final plant species, quantities, and locations are detailed 


South Area (the “southern ROW”), and 12 
feet from the east side of the west ditch 
(the “western ROW”), shall allow access 
for the periodic operation and 
maintenance of the west/east ditch.  The 
12‐foot width for the western ROW is 
measured from the top of the east bank of 
the west ditch and then eastward.  The 12‐
foot width for the southern ROW is 
measured from the top of the north bank 
of the west/east ditch and then 
northward. All planted stock within the 
southern and western ROWs shall be 
vegetated with native seed mix and 
maintained in native condition to allow 
access for the periodic operation and 
maintenance of that ditch.  


2) In the Central Area, 
percent cover of native 
tree species will be 
greater than or equal to 
50 percent after five (5) 
years and 60 percent by 
year ten.  Percent cover 
of native shrub species 
will be greater than or 
equal to 30 percent after 
five (5) years and 45 
percent by year ten.   


3) In the Central Area, a 
survival rate greater than 
or equal to 80 percent 
will be maintained for 
planted stock in Year 1.   


4) Approximately 900 native 
conifers will be present in 
the South Area in Year 1, 
and no more than 10 
percent annual loss of 
conifer species will be 
allowed in all remaining 
monitoring years.  


same species or native 
species of similar form 
and function. 


3) The restoration and 
enhancement areas 
may be irrigated as 
necessary during dry 
weather if plants 
appear to be too dry.  


4) Tree protectors may be 
installed as necessary 
to deter herbivory.  
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Targets  Goal  Design Description  Project Standards  Success Criteria  Adaptive Management 
in Tables 2 and 3 of this Plan. 


PCT 5 


Establish native 
herbaceous ground cover 
in the in the east‐west 
farm road removal area  
and in the Central 10 
acre Area. 


All disturbed areas will be replanted with the following 
seed mix at an application rate of 60 pounds per acre: 


1) Red Fescue (Festuca rubra) 30 percent  


2) Bluegrass (Poa pratensis) – 30 percent 


3) Blue Wild Rye (Elymus glaucus) – 20 percent 


4) "Regreen"(sterile hybrid soil binder) – 20 percent 


Application methods are discretionary but must be 
approved by the Project Biologist.  


1) Approximately 660 pounds of herbaceous 
seed will be distributed across all 
disturbed portions of the Central Area 
including the road removal area according 
to the specified mixture and application 
rate.   


1) Adequate native or 
desirable non‐native 
herbaceous groundcover 
will be present in 
sufficient density to deter 
non‐native invasive plant 
recruitment in all 
monitoring years 
(herbaceous density may 
decline with 
corresponding increases 
in trees and shrub 
densities over time.)   


1) Poorly vegetated areas 
may be reseeded 
and/or repaired as 
necessary.  


2) Alternative herbaceous 
species may be 
selected to fit onsite 
conditions if the 
original species are 
inadequate.  


HET 1 


Construct habitat 
mounds and depressions 
in weed control and 
relatively open areas at a 
rate of approximately 
seven (7) mounds per 
depressions per acre 
(seventy total) within the 
Central Area.  


Mound and depression details and approximate mound 
and depression locations are included in Appendix A.  
Final mound and depression configurations and locations 
will be determined by the Project Biologist in the field 
and then documented in the As‐Built Report.  Final 
mound and depression design and implementation will 
be limited to an extent and method that does not exceed 
one (1) hour average installation time per mound with a 
maximum quantity of seventy (70) mounds and 
depressions in the Central Area. 


1) Seventy (70) microtopographic features 
will be constructed in the Central Area 
according to the design description.   


1) As‐built verification of 
installation to standard.   


1) None 
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When Recorded Return to: 


Hillis Clark Martin & Peterson P.S. 


Attn: David E. Myre, Jr. 


1221 Second Avenue, Suite 500 


Seattle, WA 98101-2925 


 


 


 


GRANT DEED OF CONSERVATION EASEMENT 


Grantor(s): Uptrail Group LLC 


Grantee(s): Whatcom County, Washington 


Legal Description (abbreviated): PTN of SW1/4, NE1/4 & NW1/4, NE1/4 and PTN of 


NE1/4, S1, T40N, R3E 


X Complete legal on EXHIBIT A 


Assessor’s Tax Parcel Identification No(s): 4003013633560000; 4003014024850000 


Reference No. of Related Documents: N/A 


 


THIS GRANT DEED OF CONSERVATION EASEMENT (“Conservation 


Easement”) made this ______ day of ______, 2015, by and between Uptrail Group LLC, 


having an address at 303 Snohomish Drive,  La Conner, Washington 98257, (“Grantor”) 


and Whatcom County having an address at 5280 Northwest Drive 


Bellingham, WA 98226 (“Grantee”), is entered into, pursuant to RCW 64.04.130 and 


84.34.200, to restrict the activities on, and uses of, the property described herein. 


RECITALS 


WHEREAS, Grantor is the fee simple owner of that certain real property located in 


Whatcom County, Washington, which property was conveyed to the Grantor by deed 


recorded under Whatcom County Recording No. 2070902840 and is more particularly 


described in Exhibit A attached hereto (“Grantor’s Property”).  A portion of Grantor’s 


Property will be restored wetlands or will be used for mitigation purposes under this 


Conservation Easement.  That portion is the 10-acre Central Area of Grantor’s Property, 


that will be used for restoration purposes, and the 9-acre South Area, that will be used for 


enhancement purposes, exclusive of all roads around the perimeter of said Central and 


Case 2:13-cv-01555-JCC   Document 28-1   Filed 06/10/15   Page 46 of 76







Conservation Easement Rader Uptrail EPA  page 2 
ND:  18025.010  4821-9270-3003v11 


South Areas, as such areas are legally described in Exhibit B1 and depicted in Exhibit B2 


attached hereto (the “Easement Area”) [Exhibit B1 should be a metes and bounds 


description and Exhibit B2 will be a map with the restricted areas clearly marked]; 


WHEREAS, Grantor, Uptrail Group LLC, and the U.S. Environmental Protection 


Agency (“EPA”) have entered into a Consent Decree in the matter of United States v. 


Rader, et al., Civil Action No. 2:13-cv-01555-JCC (“CD”); 


WHEREAS, EPA, Grantee, and Grantor have agreed that Grantor shall designate and 


preserve the portions of Grantor’s Property described above as the Easement Area as 


partial implementation of the terms of the CD and subject to the covenants described in 


this Conservation Easement, as a condition of settlement in the matter of United States v. 


Rader, et al., Civil Action No. 2:13-cv-01555-JCC;  


WHEREAS, Grantor desires to convey to Grantee a conservation easement placing 


certain limitations and affirmative obligations on the Easement Area for the protection of 


wetlands and waters and other environmental functions and values (collectively the 


“Conservation Values”), and in order that, after the completion of restoration and 


enhancement work required under the CD, the Easement Area shall remain substantially 


in a natural condition forever;  


WHEREAS, Grantee is a governmental body empowered to hold an interest in real 


property under the laws of the State of Washington and qualified under RCW 64.04.130 


to hold a conservation easement, and Grantee desires to accept this Grant Deed of 


Conservation Easement to protect the Conservation Values;  


WHEREAS, Grantor and Grantee agree to be bound by the covenants of this 


Conservation Easement, and intend that, after the completion of restoration and 


enhancement work required under the CD, the Easement Area shall be preserved in a 


natural condition in perpetuity;  


WHEREAS, Grantor and Grantee agree that third party rights of enforcement shall be 


held by EPA and its successor agencies (“Third Party”); 


NOW, THEREFORE, in consideration of the mutually-held interests in preservation 


of the Conservation Values, as well as the terms, conditions, and restrictions contained 


herein and contained in the CD, and pursuant to the laws of the State of Washington, 


Grantor and Grantee do agree to the following terms and conditions: 


I.   GRANT AND DURATION OF EASEMENT  


The Recitals and Exhibits to this Conservation Easement are incorporated as if fully 


set forth herein.  As an absolute gift for no monetary consideration ($0.00) but in 


consideration of the facts stated in the above Recitals and the covenants, terms, 


conditions and restrictions in this Conservation Easement, Grantor unconditionally and 


irrevocably hereby voluntarily grants and conveys unto Grantee, its successors and 
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assigns, forever and in perpetuity, this Conservation Easement of the nature and character 


and to the extent set forth below, with respect to the Easement Area. 


This Conservation Easement shall remain in effect in perpetuity, shall run with the 


land regardless of ownership or use and is binding upon all subsequent declarants, their 


heirs, executors, administrators, successors, representatives, devisees, and assigns, as the 


case may be, as long as said party shall have an interest in the property.   


This Conservation Easement does not convey a general right of access to the public. 


II.   PURPOSE OF THE CONSERVATION EASEMENT  


The purpose of the Conservation Easement is to assure that the Easement Area, 


including its air space and subsurface, will be retained in perpetuity in its “natural 


condition” as defined herein and to prevent any use of the Easement Area that will impair 


or interfere with its Conservation Values.  The term “natural condition,” as referenced in 


the preceding sentence and other portions of this Conservation Easement, means the 


condition of the Easement Area substantially as it exists after the completion of 


restoration and enhancement work and the ten-year monitoring period as required under 


and in accordance with the CD and the Restoration Plan defined in Section V below, and 


as it naturally evolves thereafter with respect to the special structure and distribution of 


plant communities, the age of vegetation, and use of habitats by faunal species, without 


the requirement for human maintenance. 


III.   PERMITTED USES 


Grantor, and any grantees of easements or other property rights for the operation and 


maintenance of pre-existing structures or infrastructure such as roads, utilities, drainage 


ditches, or storm water facilities that are present on, over or under the Easement Area 


(hereafter “Pre-existing Holders”), reserve the right, within the terms and conditions of 


their permits, their agreements, and the law, to continue with such operation and 


maintenance, including without limitation, the operation and maintenance of the ditch, 


that flows from west to east (the “west/east ditch”) and which forms the southern 


boundary of the 10-acre Central Area of Grantor’s Property and the northern boundary of 


the 9-acre South Area of the Grantor’s Property, as shown on the attached Exhibit B.   


In accordance with the CD and required restoration and enhancement work, right-of-


way (“ROW”) access to the west/east ditch is permitted as follows:  


1. A 12-foot wide ROW is permitted along the east side of the west ditch that 


forms the western boundary of the 10-acre Central Area (the “western 


ROW”); 


2. A 12-foot wide ROW is permitted along the north side of the west/east ditch 


that forms the southern boundary of the 10-acre Central Area (the “southern 


ROW”); 
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3. The 12-foot width for the western ROW is measured from the top of the east 


bank of the west ditch and then eastward; 


4. The 12-foot width for the southern ROW is measured from the top of the 


north bank of the west/east ditch and then northward; 


5. Each ROW will be vegetated with native seed mix and maintained in native 


condition; 


6. Periodic mowing is allowed to keep each ROW in usable condition; 


7. Each ROW may only be used for the purpose of maintaining the west/east 


ditch; 


8. The southern ROW may be used at any time of year; 


9. The western ROW may be used only during the dry season unless access is 


required to address a blockage of the west/east ditch that creates an emergency 


condition (i.e., where blockage must be removed or maintenance is required 


immediately). 


All pre-existing easements, structures or infrastructure as evidenced by the Title 


Report attached as Exhibit D or of which Grantor has actual knowledge shall be shown 


on an accompanying plat map and attached to this instrument as Exhibit C. 


Grantor reserves for itself, subsequent property owner(s), and the personal 


representatives, heirs, successors, and assigns of either the Grantor or the subsequent 


property owner all rights accruing from ownership of the Easement Area and the right to 


engage in, or permit or invite others to engage in, any use of, or activity on the Easement 


Area that is not expressly prohibited herein and that is not inconsistent with the purposes 


of this Conservation Easement. 


IV.   RESTRICTIONS ON EASEMENT AREA 


Any activity in or use of the Easement Area by Grantor; subsequent property 


owner(s); the personal representatives, heirs, successors, and assigns of either Grantor or 


subsequent property owner(s); or other occupiers and users, that is inconsistent with the 


purposes of this Conservation Easement, other than activities or uses permitted under 


Section III, is prohibited.  Without limiting the generality of the foregoing, and except 


when an activity approved under the Restoration Plan is necessary to accomplish 


restoration, enhancement or maintenance requirements approved under Section V or 


allowed under any pre-existing permit issued by the U.S. Army Corps of Engineers (the 


“Corps”), the following activities and uses are expressly prohibited in, on, over, or under 


the Easement Area, subject to the express terms and conditions, below: 
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A.  Structures.  The construction of man-made structures, including, but not limited 


to the construction, removal, placement, preservation, maintenance, alteration, or 


decoration of any buildings, roads, paths, utility lines, billboards, or other advertising.  


This restriction does not include bat boxes, bird nesting boxes, bird feeders, bee boxes, 


and the placement of signs or fences for safety purposes or boundary demarcation.   


B. Demolition.  The demolition of fencing structures constructed for the purpose of 


demarcation of the Easement Area for public safety. 


C. Soils.  Any activities that cause the removal, excavation, disturbance, or dredging 


of soil, sand, peat, gravel, or aggregate material of any kind; or any change in the 


topography of the land, including any discharges of dredged or fill material, ditching, 


extraction, drilling, driving of piles, mining, or excavation of any kind, except as may be 


permitted by the CD or the U.S. Army Corps of Engineers for activities consistent with 


the requirements of this Conservation Easement. 


D. Waters and Wetlands.  Any activities that cause the draining, dredging, 


damming, flooding, impounding, changing the grade or elevation, impairing the flow or 


circulation, or reducing the reach of waters, including wetlands; or any other discharge or 


activity requiring a permit under applicable water quality or water pollution control laws 


and regulations, as amended; or any disturbance of the water level or water table, except 


for pre-existing drainage/storm water discharges and any maintenance associated with 


those drainage/storm water discharges shown on the accompanying plat map and attached 


to this Conservation Easement. 


E. Waste or Debris.  The storage, dumping, depositing, abandoning, or discharging, 


of materials or debris of any nature on, in, over, or underground or into surface or 


groundwater, except for storm water discharges that would naturally flow to the 


waters/wetlands in their restored/enhanced conditions and any maintenance associated 


with those storm water discharges. 


F. Non-Native Species.  The planting or active introduction of non-native plant or 


faunal species. 


G. Herbicides, Insecticides and Pesticides.  The use of herbicides, insecticides, or 


pesticides, or other chemicals, except as may be necessary to control invasive plant 


species that threaten the natural character of the Easement Area.  State-approved 


municipal application programs necessary to protect the public health and welfare are not 


included in this prohibition. 


H. Removal of Vegetation.  Except as provided for in Section III, the mowing, 


cutting, pruning, or active removal of any kind, including disturbance, destruction, or the 


collection, of any trees, shrubs, or other vegetation, except for pruning, cutting or 


removal for: 


i. Safety purposes; or 
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ii. Control in accordance with accepted forestry management practices for 


diseased vegetation; or  


iii. Control of non-native species and noxious weeds; or 


iv.  Scientific or nature study. 


I. Agricultural Activities.  Conversion of, or expansion into, any portion of the 


Easement Area for use of agricultural, horticultural, aquacultural, silvicultural, livestock 


production or grazing activities.  This prohibition also includes conversion from one type 


of these activities to another (e.g., from agricultural to silvicultural). 


J. Industrial, Commercial and/or Residential Activities.  Conversion or 


expansion into, any portion of the Easement Area for use of industrial, commercial or 


residential activities.  


K. Other.  Other acts, uses, excavation, or discharges which adversely affect fish or 


other faunal species habitat or the preservation of lands, waterways, or other aquatic 


resources within the Easement Area, provided that incidental drifting or runoff of 


fertilizers, pesticides and other materials or chemicals from agricultural activities on 


Grantor’s Property outside of the Easement Area, or on property adjacent to or near 


Grantor’s Property, from agricultural activities or any other activity conducted in 


accordance with applicable law shall not be a violation of any of the requirements of this 


Conservation Easement. 


All restrictions and other requirements described in this Easement shall run with the 


land and shall be binding upon all Pre-existing Holders and their grantees, lessees, 


authorized agents, employees or persons acting under their direction or control.   


V.   RESTORATION AND MITIGATION 


Grantor reserves the right to perform any work within the Easement Area required by 


a restoration or mitigation plan approved under the CD, including construction, planting, 


maintenance, monitoring, long-term management, or any other restoration, enhancement, 


or mitigation work specified therein, provided such work is conducted in accordance with 


the approved plan on file with Whatcom County, which is incorporated by reference (the 


“Restoration Plan”). Grantor also reserves the right to perform any restoration work 


required pursuant to Section VIII. 


VI.   MODIFICATION 


Modifications, changes, or alterations to the provisions in this Conservation Easement 


must be by amendment to this Conservation Easement, with prior written approval of 


Third Party, made in writing and executed by Grantor and Grantee, and the same must be 


consistent with the CD and with the conservation purposes of this Easement.  
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VII.   INSPECTION AND ACCESS RIGHTS 


Grantee and Third Party shall have the right to enter, go upon, and inspect the 


Easement Area to monitor compliance with this Conservation Easement one time per 


year, and at other times if Grantee or Third Party provides prior reasonable notice of any 


additional inspections; and to take such actions as are reasonably necessary to verify 


compliance with this Conservation Easement or as otherwise authorized by this 


Easement; provided that during the term of the CD and Restoration Plan, including the 


10-year monitoring period under the Restoration Plan, Grantee shall defer all of its 


inspection, monitoring and compliance authority to the federal agencies acting through 


and under the CD.  Except in the event of an emergency or if Grantee has reasonable 


evidence that a violation of this Easement is occurring, such entry shall be upon prior 


reasonable notice to the property owner. 


VIII.   ENFORCEMENT  


In the event of a breach of this Easement by Grantor or another party, Grantee and/or 


Third Party shall notify Grantor of the breach. If Grantor fails to take corrective action, 


Grantee and/or Third Party may undertake actions to effect such corrective action, 


including bringing a judicial action against any person(s) or entity(ies) violating or 


attempting to violate this Easement; provided, however, that no violation of this 


Easement shall result in a forfeiture or reversion of title.  In any enforcement action, 


Grantee and/or Third Party shall be entitled to a complete restoration for any violation, as 


well as any other judicial remedy such as civil penalties.  The costs of breach, correction 


and/or restoration, including Grantee’s and/or Third Party’s expenses, court costs, and 


attorney’s fees, shall be paid by Grantor, provided Grantor is determined to be 


responsible for the breach.  Enforcement shall be at the discretion of Grantee and/or 


Third Party, and no omissions or delay in acting shall constitute a waiver of any 


enforcement right. These rights are in addition to, and shall not limit, enforcement rights 


available under other provisions of law or equity, under any applicable permit or 


certification, or under the CD.  Nothing herein shall limit the right of the Corps to 


modify, suspend, or revoke any applicable permit.   


IX.   RECORDING AND EXECUTION BY THE PARTIES 


Grantor shall record this Conservation Easement in the Land Records of Whatcom 


County within sixty (60) days after the effective date of this Conservation Easement. 


Grantor shall provide Grantee and Third Party with proof of recordation within thirty (30) 


days of the recordation.  


Grantor shall record any amendment, modification or termination of this 


Conservation Easement in the Land Records of the Whatcom County within sixty (60) 


days of executing such an amendment, modification or termination. Grantor shall provide 


Grantee and Third Party with proof of recordation within thirty (30) days of the 


recordation.  
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X.   NOTICE OF TRANSFER OF PROPERTY INTERESTS 


Grantor shall provide written notice to Grantee and Third Party at least thirty (30) 


days prior to the transfer of a specified interest in the Easement Area;.  Grantor agrees to 


incorporate the terms of this Conservation Easement in any deed or other legal instrument 


that transfers any interest in all or a portion of the Easement Area.  Interests subject to 


this covenant include, but are not limited to, changes in use of the Easement Area, 


application for building permits located within the Easement Area, or proposals for any 


site work within the Easement Area other than pursuant to the CD. 


XI.   EXTINGUISHMENT AND EMINENT DOMAIN 


In the event that changed conditions render impossible the continued use of the 


Easement Area for the purposes described in Section II, this Conservation Easement may 


only be extinguished, in whole or in part, by judicial proceeding. The doctrine of merger 


shall not operate to extinguish this Conservation Easement. 


Whenever all or part of the Easement Area is taken in the exercise of eminent domain 


so as to substantially abrogate the restrictions imposed by this Conservation Easement, 


the Grantor and Grantee shall join in appropriate actions at the time of such taking to 


recover the full value of the taking, and all incidental and direct damages due to the 


taking. 


In the event that all or a portion of the Easement Area is sold, exchanged, or 


involuntarily converted following an extinguishment or the exercise of eminent domain, 


Grantee shall be entitled to fair market value of this Conservation Easement. Grantee 


shall use its share of the proceeds in a manner consistent with the purpose of this 


Conservation Easement, and in consultation with Third Party. 


XII.   ASSIGNMENT AND FAILURE OF GRANTEE 


Grantee may assign this Conservation Easement but only to another Qualified 


Grantee with Grantor’s prior consent, which shall not be unreasonably withheld. For 


purposes of this Easement, a “Qualified Grantee” shall mean an entity that is qualified 


under § 501(c)(3) and § 170(h) of the Internal Revenue Code and RCW 64.04.130 to hold 


a conservation easement.  As a condition of such transfer, the transferee shall agree to all 


of the restrictions, rights and provisions herein, and to continue to carry out the purposes 


of this Conservation Easement. Assignment shall be accomplished by amendment of this 


Conservation Easement under Section VI. 


If at any time Grantee is unable or fails to enforce this Conservation Easement, or if 


Grantee ceases to be a qualified Grantee under § 501(c)(3) and § 170(h) of the Internal 


Revenue Code or as otherwise specified herein, and if within a reasonable period of time 


after the occurrence of one of these events Grantee fails to make an assignment pursuant 


to the preceding paragraph, then Grantee’s interest shall become vested in another 
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Qualified Grantee in accordance with an appropriate (e.g., cy pres) proceeding in a court 


of competent jurisdiction. 


XIII.   SEVERABILITY 


If any portion of this Conservation Easement, or the application thereof to any person 


or circumstance, is found to be invalid, the remainder of the provisions of this instrument, 


or application of such provision to persons or circumstances other than those as to which 


it is found to be invalid shall not be affected thereby. 


XIV.   NOTIFICATION 


Any notice, request for approval, or other communication required under this 


Conservation Easement shall be sent by registered or certified mail, postage prepaid, to 


the following addresses (or such address as may be hereafter specified by notice pursuant 


to this paragraph): 


 


To Grantor: Uptrail Group LLC 


   Att: Suellyn Rader Blymyer, Manager 


   303 Snohomish Drive 


   La Conner, Washington 98257 


 


To Grantee: Wayne Fitch 


 Director of Natural Resources 


 Whatcom County 


 5280 Northwest Drive 


 Bellingham, WA 98226 


 


To Third Party: Krista Rave-Perkins 


 Wetland Protection Specialist 


\ U.S. Environmental Protection Agency, Region 10 


 1200 Sixth Avenue, Suite 900 


 Mail Stop: ETPA-202-2 


 Seattle, Washington 98101 


 


Signatures are on the following page. 
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EXECUTED as of the date first above written. 


 


 


GRANTOR: 


UPTRAIL GROUP LLC, a Washington 


limited liability company 


 


By:   


Name: Suellyn Rader Blymyer 


Its:       Manager 


GRANTEE: 


WHATCOM COUNTY, a municipal 


corporation of the State of Washington 


 


By:   


Name:   


            Whatcom County ___________ 


 


 


 


 


 


 


STATE OF WASHINGTON 


 


COUNTY OF   } ss. 


I certify that I know or have satisfactory evidence that SUELLYN RADER 


BLYMYER is the person who appeared before me, and said person acknowledged that 


she signed this instrument, on oath stated that she was authorized to execute the 


instrument and acknowledged it as the Manager of UPTRAIL GROUP LLC, a 


Washington limited liability company, to be the free and voluntary act of such party for 


the uses and purposes mentioned in the instrument. 


DATED this _____  day of ___________ , 2015. 


  


 Printed Name   


 NOTARY PUBLIC in and for the State of Washington, 


residing at   


 My Commission Expires   
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STATE OF WASHINGTON 


 


COUNTY OF   } ss. 


I certify that I know or have satisfactory evidence that ______________________ is 


the person who appeared before me, and said person acknowledged that (he/she) signed 


this instrument, on oath stated that (he/she) was authorized to execute the instrument and 


acknowledged it as the ________________________ of WHATCOM COUNTY, a 


municipal corporation of the State of Washington, to be the free and voluntary act of such 


party for the uses and purposes mentioned in the instrument. 


DATED this _____  day of ___________ , 2015. 


  


 Printed Name   


 NOTARY PUBLIC in and for the State of Washington, 


residing at   


 My Commission Expires   
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EXHIBIT A 


 


LEGAL DESCRIPTION OF GRANTOR’S PROPERTY 


 


 


Parcel A 


 


THE SOUTH HALF OF THE SOUTHWEST QUARTER OF THE NORTHEAST 


QUARTER, EXCEPT THE SOUTH 200 FEET THEREOF. TOGETHER WITH THE 


NORTHEAST QUARTER OF THE SOUTHWEST QUARTER OF THE NORTHEAST 


QUARTER. ALSO TOGETHER WITH THE SOUTHEAST QUARTER OF THE 


NORTHWEST QUARTER OF THE NORTHEAST QUARTER, ALL IN SECTION 1, 


TOWNSHIP 40 NORTH, RANGE 3 EAST OF W.M. SITUATE IN WHATCOM 


COUNTY, WASHINGTON. 


 


Parcel B 


 


THE WEST HALF OF THE WEST HALF OF THE SOUTHEAST QUARTER OF THE 


NORTHEAST QUARTER OF SECTION 1, TOWNSHIP 40 NORTH, RANGE 3 EAST 


OF W.M.; 


 


ALSO GOVERNMENT LOT 1 AND GOVERNMENT LOT 2, AND THE 


SOUTHWEST QUARTER OF THE NORTHEAST QUARTER, ALL IN SAID 


SECTION, TOWNSHIP AND RANGE, EXCEPT THE FOLLOWING DESCRIBED 


TRACT OF LAND: 


 


THE SOUTH HALF OF THE SOUTHWEST QUARTER OF THE NORTHEAST 


QUARTER, EXCEPT THE SOUTH 200 FEET THEREOF. TOGETHER WITH THE 


NORTHEAST QUARTER OF THE SOUTHWEST QUARTER OF THE NORTHEAST 


QUARTER. ALSO TOGETHER WITH THE SOUTHEAST QUARTER OF THE 


NORTHWEST QUARTER OF THE NORTHEAST QUARTER, ALL IN SECTION 1, 


TOWNSHIP 40 NORTH, RANGE 3 EAST OF W.M. 


 


ALSO EXCEPT THE FOLLOWING DESCRIBED TRACT OF LAND: 


 


BEGINNING AT THE NORTHEAST CORNER OF GOVERNMENT LOT 2; 


THENCE WEST 161 FEET TO THE TRUE POINT OF BEGINNING; THENCE WEST 


537 FEET; THENCE SOUTH 140 FEET; THENCE EAST 537 FEET; THEN NORTH 


140 FEET TO THE TRUE POINT OF BEGINNING, ALL IN SECTION 1, TOWNSHIP 


40 NORTH, RANGE 3 EAST OF W.M.; 


 


FURTHER EXCEPT THE FOLLOWING DESCRIBED TRACT OF LAND: 


 


THAT PORTION OF GOVERNMENT LOT 2, SECTION 1, TOWNSHIP 40 NORTH, 


RANGE 3 EAST OF W.M., DESCRIBED AS FOLLOWS: 
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BEGINNING AT THE NORTHEAST CORNER OF GOVERNMENT LOT 2, THENCE 


WEST 161 FEET TO THE POINT OF BEGINNING; THENCE SOUTH 140 FEET; 


THENCE WEST 268.5 FEET; THENCE SOUTH 33 FEET; THENCE EAST 304.5 


FEET; THENCE NORTH 173 FEET; THENCE WEST 36 FEET TO THE TRUE 


POINT OF BEGINNING. 


 


ALL EXCEPT THE RIGHT OF WAY FOR HALVERSTICK ROAD LYING ALONG 


THE NORTHERLY LINE THEREOF.  


 


SITUATE IN WHATCOM COUNTY, WASHINGTON. 
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EXHIBIT B1 


 


LEGAL DESCRIPTION OF EASEMENT AREA 
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EXHIBIT B2 


 


MAP DEPICTING EASEMENT AREA 


 


CENTRAL AREA EASEMENT 
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SOUTH AREA EASEMENT 
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EXHIBIT C 


 


PRE-EXISTING EASEMENTS, STRUCTURES AND INFRASTRUCTURES ON 


EASEMENT AREA 


 


 


See Exhibit D for easements that may affect the Easement Area.  Upon completion of the 


Restoration Plan as defined in Article V of the attached Grant of Conservation Easement, 


there will be no structures or other infrastructures on the Easement Area. 
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EXHIBIT D 


 


TITLE REPORT FOR EASEMENT AREA 


 


The Easement Area is a portion of two different Whatcom County, Washington tax 


parcels. They are Assessor’s Tax Parcel Identification No. 4003013633560000 and 


Assessor’s Tax Parcel Identification No. 4003014024850000.  The following are Plat 


Certificates for each of these tax parcels. 


 


THE FOLLOWING IS THE PLAT CERTIFICATE FOR ASSESSOR’S TAX 


PARCEL IDENTIFICATION NO. 4003013633560000: 
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THE FOLLOWING IS THE PLAT CERTIFICATE FOR ASSESSOR’S TAX 


PARCEL IDENTIFICATION NO. 4003014024850000: 
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