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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA

. : )
UNITED STATES OF AMERICA, )
)
| )
Plaintiff, ) : : ~
) Civil Action No. 5:07-CV-164
v, ) . '
‘ ' : e ) Judge Stamp
NEWELL HOLDINGS DELAWARE, INC,, ) o
and ) ‘ _ .
ROCK SPRINGS ENTERPRISES, INC,, ) CONSENT DECREE
)
Defendants. )
)
)
CONSENT DECREE

I. BACKGROUND

A. The United States of America (“United States™), on behalf of the Administrator of the
United States Environmental Protection Agency (“EPA™), filed a Complaint in thié matter
pursuant to Secﬁon 107(a) of fhe Comprehensive Environmental Response, Compensation, and
Liabﬂity Act of 1980, as amended, (“CERCLA”), 42 U.S.C.,§' 9607(a), seeking reimbursemént of
A costs incurred and to be incurred for response actions taken or to be taken a;t or vin connection
with the release or threatened release of hazardous subsfénces at the 8th and thitus‘ Streets

Potte_ry Site in Chester, Hancock Couniy, West Virginia (“the Site™);
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B The United States has incurred over $1,000,000.00 in costs of response actlon, and
expects to continue to incur costs of response action, in connection with the Site;
C. The Complamt filed by the United States alleges that Newell Holdings Delaware, Inc.

3

(“Newell Holdings™) is liable to the United States pursuant to Section 107(a)(2) of CERCLA, 42
U.S.C. § 9607(a)(2);
D. The Complaint also alleges that Rock Springs Enterprises, Inc. (“Rock Springs” is

liable to the United States pursuant to Section 107(a)(1) of CERCLA, 42 Us.C § 9607(a)( 1);

E. Rock‘Springs does not admit any liability to Plaintiff arising out of the transactions or -

- occurrences alleged in the Complaint;

F. The United Sfatés has reviewed the Financial Ihformation submitted by Rock
Springs to determine the extent to which it is financially able to pay Response Costs mcurred in
connection with the Site. Based upon this Fmancxal Informatlon the United States has
determined that the Transfer of the Site Property and payment of the Net Sales Proceeds in
reimbursement of Response Costs will not create an undue financial hardship on Rock Springs.

G. The United States and Rock Springs agree, and this Court, by entering this Consent
Decree, finds, that this Consent Decree has been negotiated by the Parties in good faith, that
settlement of this matter will avoid prolonged and comphcated htlgatlon between the Partxes and
that this Consent Decree is fair, reasonable, and in the public interest;,

THEREFORE, with the consent of the P?_.lrties to this Decree, it is ORDERED,

ADJUDGED, AND DECREED:
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I1. JURISDICTION

1. This Court has jurisdiction over the subject matter of this action pursuant to 28
U;S.C. §§ 1331 and 1345 and 42 U.S.C. §§ 9607 and 9613(b), anti also has personal jurisdiction
over Rock Springs. Rock ‘Sptingsrconsents to and shall not challenge entry of this Consent
Decree or this Court’s jurisdiction to enter-and enforce this Consent Decree.

II1. PARTIES BOUND

2. This Consent Decree is binding upon the United States and upon Rock Springs
and 1ts suceessors and assigns. Any change in ownership or corporate or other legal status :
including, but not limited to, any transfer of assets or real or personal property, shall in no way
a!ter the status or responsibilities of Rock Springs under this Consent Decree.

IV. DEFINITIONS

3. Unless otherwise expressly provided herein, terms used in this Consent Decree
that are defined in CERCLA or in regulations promulgated under CERCLA shall have the
meaning assigned to them in CERCLA or in such regulations. Whenever terms listed below are

used in this Consent Decree or in any appendix attached hereto, the following definitions shall

~apply:

a. “CERCLA” shall.‘mean the Comprehensive Environmental Response,
Compensatlon and Llablhty Act of 1980, as amended, 42 U.S.C. §§ 9601 -9675.
b. “Consent Decree” shall mean this Consent Decree and all appendlces attached

- hereto. In the event of conflict between this Consent Decree and any appendix, this Consent

" Decree shall control.




~ Case 5:07-cv—00164-FPS Document 26 Filed 01/27/10 Page 7 of 43 PagelD #: 168

.. “Day” shall meanb a calendar day. In computing any pefiod of time under this
Consent Décree, where the- last day would fall on a Saturday, Sunday, or federal holiday, the
“period shall run until the close of business of the next working day.
_ d. “DOJ” shall mean the United States Department of Jﬁsﬁce and any successor
departments, agencies ar instrumentalities of the Uoited Stdtes.
e. “EPA” shall mean the United States Environmental Protection Agency and any
_successor departments, agencies or instrumentaiities of the United States.
f. “EPA Hazardous Substance Soperfund” shall mean the Hazardous Substance
Superfund established by the Internal Revenue Code, 26 U.S.C. § 9507.
g. “Financial Information” shall mean the information identified in the
Declaration attached hereto in Aopendix A.
h. “Interest” shall mean interest at the rate specxﬁed for interest on investments of
._ the EPA Hazardous Substance Superfund established by 26 U.S.C. § 9507, compounded
annually on October 1 of each year, in accordance with 42 U.S.C. § 9607(a). The applicable rate
of interest shall be the rate in effect at the time the interest accrues. The rate of intérost is subject
to change on October 1 of each year,
i “Newell Holdings Administrative Order on Consent” or “Newell Holdings
AOC” shall mean the First Amended Administrative Settlement Agreement and Order by

Consent for Removal Response Action, EPA Docket No. CERC- 03- 2004- 0255DC dated June 5

b

2007
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j. “Paragraph” shall mean a portion of this Consent Decree identified by an
 Arabic humeral or an upper or lo_wér case letter.
k. “farties” shall mean the United States and Rock Springs, Ehterprises, Inc. .
1. “Plaintiff” shall meén the'.U'hited States of America. |
m.- “Response Costs” vsh'.all mean all costs of “response,” as defined in 42 U.S.C. §
‘9601(25), including, but not limited to, direct and indirect costs, that the United States has
incu‘rred or will incur in connéction with the Site.

‘n. “Rock Springs Administrative Order” shall m‘eah the Administrative Order
issued by EPA to Rock Springs and bearing the docket numbér Administrative Order CERC-03-
2008-0414DC. |

o. “Rock Springs Clean Air Act Order” shall mean the Administrative
Compliance Order by EPA to Rock Springs Enterprises, Inc.; issued on‘August 29, 2008 and
bearing docket number CAA-03-2008-0420DA.

‘p. “Rock Springs Property” or “Site Propérty” shall mean an approxixinatelyv 1 1->
acre parcel of real property at tﬁe Site that is owned by Rock Spring Enterprises, Inc., as -

* identified in the deed attached hereto as Appendix B, including any oil, gas; and minefal rights.
q “Secﬁon” shall mean a portion of this Consent Decree identiﬁed by a Roman
numeral.

_ rr., “Site” shéll mean the 8th and Plutus Streets Pottery Site, which is located at or

_ around 8" Street between Neptune and Plutus Avenues in Chester, Hancock County, West

Virginia, and which includes the location of the former Taylor, Smith & Taylor Company
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po‘ttery-mannfacturing facility, as well as areasvadjacent thereto. A map of the Sife is attached
hereto as Appendix C.

- 8. “Transfer” shall mean any conveyance or transfer of any interest in the Rock
Springs Property, or portion thereof, mcludmg, but not hmlted to, fee 1nterest leasehold interests,
: easements a351gnments hcenses and mortgage interests.
t. “United States” shall mean the United States of Ajnerica, including its

departments, agencies and instrumentalities.

V. STATEMENT OF PURPOSE

4. By entering into this Consent Decree, the mutual objective of the Parties is:
(a) for Rock Springs to facilitate a Transfer of the Site Propeny and to pay Net Sales Proceeds of
the Transfer to the United States as provided for in Sections VI and VI1I, below, to resolve Rock
Springs’ alleged liability for Response Costs in connection with the Site as provided in the
Covenant Not to Sue by the Umted States in Section X, and subject to the Reservations of Rights
by United States n Section XI; and, (b) for Rock Springs to assure access to the Site for the
purposes identified herein and to implement institutional controls in accordance with Section
XIV of thls Consent Decree to protect the integrity of the Response Action taken at the Slte and

| to protect human health and the envxronment

VL. TRANSFER OF SITE PROPERTY

5. Rock Springs agrees that it will not sell, assign, Transfer or exchange
the Site except in accordance with the requirements of Sections VI and VII of this Consent

Decree. Rock Springs hereby certifies that it does not own any real property other than parcels
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identified in the deed attached hereto as Appendix B. These parcels- are referred to hereinafter as
the “Rock Springs Propefty” or the “Site Property.”

| 6. Beginning on the date of entry of this Consent Decree, Rock Springs shall
immediately undertake Best Efforts to Transfer the Site Property in ‘accordance with the
requirements of this Section VI of this Consent Decree, Nothing in this Consent Decree shall
preclude Rock Sprmgs from commencmg the use of Best Efforts to Transfer the Site Property
prior to the date of entry of this Consent Decree; provided that such efforts conform to the
requlremcnts of this Consent Decree. "Best Efforts," for purposes of this Consegt Decree, shall
include, at a @ihimum, the following:

(a) developing a marketing plan to include direct contact with prospective purchasers,
advertisement of the sale of the Site Property in appropriate publications, and other solicitation of
prospective.purchasers as éppropriate, provided that all such marketing of the Site fropert;f
includes notice of the land use restrictions set forth in the Environmental Covenant required by

.Section XIV (Access and Institutional Controls) of this Consent Decfee;

(b) obtaining an objective, independent appraisal of the Site Property within ninety (90)
days of entry of this Consent Decree. EPA may waive this reciuirenient upon written requeét of
Rock Sp_rings. EPA’é decision whether to waive the requir'emeht for an apprais‘al is not subject _
to judicial or other review;

’ (é) implementing the marke_ting plan;

() respondihg to the reasonable inquiries of prospective purchasers;
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(¢) maintaining the Site Property in a condition suitable for exhibition to prospectlne
porchasers | |
(f) allowing the Sit_e Property to be shown at al_llAreasonable times;
| (g) assisting a broker, dealer, agent, or eonsultant in any other reasonable way requested
1n an effort to Transfer the Site Property at the highest price possible and in an expeoitious
' .man‘ner; and : |
(h) timer pay all real estate taxes and water and -sewer assessments levied against the Site
Property. |
7. Rock Sprmgs moy enter into an agreement with an agent or custodian to
" acton beha.lf of Rock Springs to facilitate the marketing and Transfer of the Rock Sprmgs
Property. |
8. » Every six months following the date of entry of this Consent Decree, Rock
Springs shall submit to EPA a report identifying all actions iaken during the previous sin montns
to Transfer the Rock Springs Property. Such 1 reports shall be due Wxthm 30 days of the end of
eath six month perlod and are required to be submitted until all of the Site Property has been
Transferred. |
9. Rock Springs shall, within th1rty (30) days of the dete of entry of this Consent
Decree, contract with.‘a real estate broker, dealer, agent, or consultant iic_ensed to do business in
ﬁe State of West Virginia to assist Rock Springé in the Transfer of such property. Such comtract
. shall require the real estate broker, dealer, a_gent; or consultant to follow the usual and normal

practices for marketing real property, inciuding, among other things, liStin_g the Site Property, or
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any portion thereof, in,o‘ne or more real estate listing services regularly used by real estate agenté,
- brokers, and others, and otherwise advertising the availability of such propefty to potential
buyers. Neither Rock Springs nor anﬂf Related Parties sha11 act as a real estate _broker, dealer-,
agent, or cbhsultant. For purposes of this Paragraph, “Related Parties” includes Hans Dietz
_ Apartments, Robert Dietz, Heidi Dietz, Christopher Dietz, and ,Dariiel Dietz, the spouSgs and
former spouses of the persons identified herein, the siblings of those persons identified herein,
H _ any offspring of the ﬁérsons identiﬁed herein and their siblings, and the childreﬁ of any offspring.
- of the persbns identified herein and their siblings, and any businesses in which any of the
foregoing own more than a 5% interest in the business.
10. Rock Springs shall ensure that the listing agreement with the real estate
broker, dealer, agent, or consultant provides that said broker, dealer, agent or consultant shall
timely provicie to EPA copies of all advertising published with respeét to the Site Property,
indicating when such advertising is/was displayed. Copies shall be éonsidered timely if the
copies arrive at EPA within the month such advertising is/was displayed.
11. Rock,‘Sprihgs agrees to provide EPA and DOJ, at the addresses

speciﬁed in Paragraph 49 of this Consent Decree, with a copy of any offer to purchase or
otherwis'ei Trénsfer the Sitg Property, or any portion ihereof, within f(ﬁ’ty-eight (48) hours of
receipt of any such offer. If EPA does not object to the proposed Transfer within twenty (20)
. Days of EPA’s receipt éf the offer tolpurchase or Transfer the Site Property, .Rock Springs may
pr0cé§d _with eﬁecution of a contract for Transfer on the terms identified in the offer. In the event .

that any material term of the offer is modified after being provided to EPA, Rock Springs must

9
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submit the modification to EPA within five (5) Days of the date the modification is propos_ed. If
EPA does not object to the proposed rrrediﬁcatiorl within twenty (20) Days of EPA’s receipt of
the 'proposed ‘modification, Rock Springs may proceed with the contract for Transfer on the
»mrodiﬁed terms. ‘Rock Springs shall receive no fee for i‘rs efforts to Transfer the Site Property.
_.Rock-Springs agrees te close the Transfer of the Site Property withi‘n> the time period established
in the contract for the Transfer of the Site Property, unless otherwise agreed to in writing by

Rock Springs and EPA.

12, Auction of Site Property. Rock Springs shail have three arld one-half (3‘ Y2) years _ |
from the date of entry of this Consent Decree to Transfer the Site Property using Best Efforts as
described in Paragraph 6 of ‘this Consent Decree. EPA, in its nori-reviewable di‘scretion,. may
extend the three and one-half year period upon written request from Rock Springs. Any such

extension of the three and one-half year period must be in writing and signed by the Parties. If
| Rock Springs is unable to Transfer the Site Property within the three end one-half year period,
and any extensions thereof pursuant to this Paragraph 12, Rock Springs agrees to auction the Site
Property to the highest bidder. Rock Springs agrees to engage arprofessional auctioneer and to
publicize the auction fully, by means of daily advertlsements in local newspapers for twenty-one
(21 Days precedmg the auction, as well as by all other appropnate and customary means for_
e_l_uctlonmg of real property in the Chester, WYV, area. Any reasonable costs of an auction of the
Site Property under this Paragraph 12 of this Consent Decree shall be considered closmg costs

pursuant to Paragraph 15 of this Consent Decree

10
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VII. PAYMENT OF PROCEEDS FROM TRANSFER OF SITE PROPERTY
13.  Atleast 'twenty (20) Days before any Transfer of the Site Property by _Rock
Sprmgs Rock Sprmgs shall notify EPA of the proposed Transfer with a written notlce describing
the property to be Transferred, the identity of the purchaser, the terms of the Transfer, mcludmg
the estimated closing costs, the consid_eratibn to be paid, a copy of the Transfer agreement, and
‘the name and address of the title company or other entity condﬁcting the closing.
14. Intheevent of a Transfer of the Site Property, Rock Springs shall
continue fcé be bound by all Q_f the terms and conditions, and subject to all of the beneﬁts of this
Consent Decree, unless this Consent Decree is modified in accordance with Section XX.
15. = Upon the Transfer of the Site Property, Rock Springs shall ,bay to the United
States seventy—ﬁve percent (75%) of the Net Sales Proceeds from the Transfer of th¢ Site
Property iﬁ accordance with the provisions of Paragraphs‘ 18 and 19 of this Consent Decree. The
Net Sales Proceeds from the Transfer of the Site Property shall be calculated by subtracting from
tﬁe p'urtizhaserpricé the following costs: | |
(a) the real estate broker, dealer, vagent, or consultant’s fee or commission
(ivncluding’ advertising costs), if any, up to a maximum of six (6)-'percént of tixe purchase price ;
)] requifed recording fees normally paid by seller in West 'Vifginia;
(c) requir¢d transfer taxes normally paid by sellgr in West Virginia;'
(f) reasonable attorney fees related solely to the closing on the Transfer of the Site

Property.

i1
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16.  Rock Springs shall make all necessary arrangements with the title
company or other entity conducting the closing on any Transfer of the_ Site Property, or portion
thereof, to pay to the United States seventy—ﬁr/e percent (75%) of the Net-_S‘ales Proceeds under
this Paragraph 16 as soon as practicable after the closing, but no later than five (5) Days after the
date of closing. Payment shall be made by EFT in accordance wrth the instructions provrded in
Paragraph 19 of this Consent Decree Untrl the wire transfer of funds is completed i in accordance
with the requirements of Paragraphs 18 and 19 of this Consent Decree seventy-five percent
(75%) of the Net Sales Proceeds shall be held in an escrow account for the benefit of the EPA
Hazardous Substance Superfund by the trtle company or other entlty conducting the closmg In
the event there is any dispute with regard to the closing costs and the Net Sales Proceeds, the
disputed portions of the funds shall be held in escrow for the benefit of the Parties pending ..
resolution of the dispute. Any undrsputed closing costs shall be paid to the approprrate party at
the time of closing. Undisputed portions of the Net Sales Proceeds shall be pald to the EPA '
Hazardous Substance Superfund in accordance with the EF T instructions in Paragraph 19 of this
Consent Decree.

17. | TAt the same time that Rock Spnngs pays the Net Sales Proceeds from the Transfer
‘of the Site Property to the United States, Rock Springs shall provide EPA and DOJ wrth an
accountmg 1dentrfy1ng the purchase price, the Net Sales Proceeds, and each item subtracted from
the purchase price to obtain the “Net Sales Proceeds” amount. Rock Springs shall not subtract
ﬁom the purchase price any costs not actually paid by the seller. Rock Springs shall not_ subtract

from the purchase price any costs paid to Related Parties. F or purposes of this Paragraph,

12
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“ﬁélatéd Parties” includes Haﬁs Dietz Apartments, Robert Dietz, ‘Hevid'i Dietz, Christopher Dietz,
the shareholders of Rock Springs, the spouses and former spouses of the shareholders, the
siblinlgs of the shareholdcfs, any offspring of the shareholders and their siblings, and the child_r;an _ ‘
of any offspring of the ’shareholdcf,rs and their siblings, and any bqsiness‘es in which any qf the
foregoing own more than a 5% interest in the business.

18.  Within thirty (30) Days of aﬁy'aucﬁc;n as reQuired— by Paragraph 12 of this .
Consént Decree, Rock Springs shall deliver to EPA the “Nét Proceeds from the Auction” and
shall’.provide EPA with a copy of all (iOCﬁInentation of conveyance. “Net Proceeds from thé
Auction” shall meém, for the purpose of this Paragraph, the grdss broceeds from the auction of

| the Site Property, or any portion thereof, miﬁu’s the costs of Transfer, including attorney’s fees,
_auctioﬁeer’s feés, or commissions. Rock Springs’ payment of the Net Proc_eeds from the Auctioﬁ
pursuant to this Paragraph 18 shall be made in accordance with .the requirements of Paragraph 19
of this Consent Decree. |
'19.  Payments required to be made pursuant to the terms of this Conéent Decree shall
. 'be made by F e_dWi;e Electronic Funds Transfer (“EFT”) to the U.S. Department 'o..f Justiée :
ac;ounfin accofdance with current EFT procedures, referencing USAO File Numbér
-2008-v-00015, the EPA Regioﬂ aﬁd Site Spill ID Number A3N9, and DOJ Case Number
90-11-3-09297. Payment shall be made in acc;,ordance with instructions provided to R(}Ck
-Springs by ‘the Financial L'itigatioﬁ Unit of the U.S. Aﬁomey’s Office in the Northern District of
West Virginia following lodging of the CQnscnt;Decrée. Any payment received byb the

Department of Justice after 4:00 p.m. Eastern Time shall be credited on the next business day.

13
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'20. At the time of payment, Rock Springs shall send notice that payment has been
made to EPA and DOJ in accordance with Section XVII (Notices and Submissions) and to:

Docket Clerk (3RC00)

United States Environmental Protection Agency
Region III

1650 Arch Street

Philadelphia, PA 19103-2029

Barbara Borden (3PM30)

United States Environmental Protection Agency

Region I ’ g

1650 Arch Street ‘ "

Philadelphia, PA 19103-2029
The total amount of Responée Costs to be paid pursuant to this Consent Decree shall be
depoéited in the 8th and Plutus Stréets Pottery Site Special Account within the EPA Hazardous
Substance Superfund to be retained and used to conduct or finance response actions at or in

connection with the Site, or to be transferred by EPA to the EPA Hazardous Substance

Superfund. : -
’ VIII. FAILURE TO COMPLY WITH CONSENT DECREE

21.  Interest on Late Payments. If Rock Springs faﬂs to make any payment -
" required by this Consent Decree by tl_ie required due date, Interest shall continue to accrue on the

uﬁpaid ‘balance through the date of payment a_hd shall be paid by Rock Springs.

22. Stipulated Penalty.
2. If any amount due under this Consent Decree is not paid by the required due

da,{e, Rock Springs shall be in violation of this Consent Decree and shall pay, as a stipulated

14
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penalty, in addition to the Interest required by Paragraph 21, above, $i,000.00' per vidlation per
-day that such payr_ne_nt is late. .
' ~b. If Rock Springs fails to comply with any other deadline or obligation impoéed
on it by this Coﬁsent Decree, Rock Springs shall pay to EPA, as a stipulated penalty, $1,000.00 -

per violation per day for each day thai performance is late or such deadline or obligation is not

met.

c. Stipulated penalties are due and payable within thirty (30} Days of the date of
the demand for payment of the penalties by EPA. All payments to EPA under this Paragraph
shall be identified as “stipulated penalties” and shall be made by certified or cashier’s check
made payable to “EPA Hazardous Substance Superfund.” The check, or a letter accompanying
the check, shall reference the name and address of the pai'ty making payment, the Site name, the
'EPA Region and Site Spill ID Number A3N9, and DOJ Case Number 90-11-3-09297, and
shall be sent to:

United States Environmental Protection Agency

‘Superfund Payments
Cincinnati Finance Center
P.O. Box 979076
St. Louis, MO 63197-9000
d. At the time payment is made under this Paragraph, Rock Springs shall send
~ notice that payment has been made to EPA and DOJ in accordahce with Section XVII (Notices

and Submissions) and to:

15
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Docket Clerk (3RC00)

United States Environmental Protection Agency-
Region III

1650 Arch Street ‘

Philadelphia, PA 19103

Barbara Borden (3PM30) :
United States Environmental Protection Agency
Reglon I

1650 Arch Street
Philadelphia, PA 19103

e. Penalties shall accrue as provided in this Paragraph regardless of whether EPA
has notified Rock Spnngs of the violation or made a demand for payment, but need only be pald
upon demand. All penalties shall begin to accrue on the day after payment or performance is due
or the day a v1olat10n occurs and shall continue to accrue thrOugh the date of payment 6r the final
day of correction of the noncompliance or completion of the activity., Nothing herem shall
prevent the simultaneous accruat of separate penalties for separate violations of this Consent
Decree.

23.  Ifthe United States brings an action to enforce this Consent Decree, Rock Sp_rings
shall reimburse the United States for all (‘;OStS of suchAaction,. including, bilt’not limited to, costs
of attorney time.

24, Payments made under this Section shall be in addition to any oﬁer remedxeé or
sanctloné available to Plaintiff by virtue of Rock Springs’ fallure to comply with the

“requirements of this Consent Decree.

16
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25. Not_\irithstanding any other provision of this Section, the United States may, inits

- unreviewable discretion, waive payment of any portion of the stipulated v,pe'nalties that have
accrued pursuant to this Consent Decree. Payment of stipulated penalties shall no_f excuse Rock
Springs from payment as required by Sections VI (Transfer of Site'Property), Section VII
(Paymeﬁt of P;oée_eds from Transfer of Site Prbperty), and Section VIII (Failure to Comply w1th
Consent Qgcree) or from performance of ény other requirements of this Conéent Decree.

IX. OBLIGATIONS UNDER ADMINISTRATIVE ORDERS
26. ©  Defendant Newell Holdings has been performing work at the Site

pu:fsﬁant to the Newell Holdings Administrative Order on Consent. ANothing in this Consent

Decree shall abrogate or excuse Newell Holdings’ ongoing obligations under the Newell

Holdings Administrative Order on Consent.

27. Nothing in this Consent Decree shall abrogate or excuse Rock Springs’ ongoing

- obligations under the Rock Springs Administrative Order. Nothing in this Consent Decree shall

abrogate or excuse Rock Springs’ obligations under the Rock Springs Clean Air Act Order.

X.. COVENANT NOT TO SUE BY THE UNITED STATES
28.  Except as specifically provided in Section XI (Reservati’on of Rights by United -
Statesj, the_ United States covenants not to take civil judicial or administrative actiori against
Rock Springs pursuant to Sections 106 and 107(a) of CERCLA, 42 U.S.C. § 9606 and 9607(a),
with régard to the Site. This covenant not to sue shéll take effect upon receipt by EPA of ail
payments required by Section _VII (Payment of Proceeds from Transfer of Site Property) of this |

~ Consent Decree and any amounts due under Paragraphs 21 or 22 of this Consent Decree. This -
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covenant not to sue is conditioned upon the Satisfactory performance by Rock Springs of its
_ obtigations under this Consent Decree, including, but not limited to, implementation of
' institutional controls through the execution and recording of the Environmental Covenant as
required by Paragraph 38(d) of this Consent Decree Thxs covenant not to sue is also condltloned
upon the veracﬂy and completeness of the Financial Information provxded to EPA by Rock
Springs. If, after entry of this Consent Decree, the Financial Information is determined by EPA to“ |
be false or, in any matenal respect, inaccurate, Rock Sprmgs shall forfeit all payments made
pursuant to this Consent Decree and this covenant not to sue and the contnbutlon protectlon in:
Paragraph 35 of this Consent Decree shatl be nuli and void. Such forfeiture shall not constitute
liquidated damages and shall not in any way foreclose the United States’ right to pursue any other
causes of action arisingrfrom Rock Springs’ false or materially inaccurate or incomplete
information. This covenant not to sue extends only to Rock Springs and does not extend to any
other petson. |

XI. RESERVATIONS OF RIGHTS BY UNITED STATES

29.  The United States reserves, and this Consent Decree is w1thout prejudice to, all
rights against Rock Sprmgs with respect to all matters not expressly included within the
Covenant Not to Sue by the United States in Paragraph 28 of this Consent Decree.
Notwithstanding any other provision of this Consent Decree, the United States reserves all rights
against Rock Springs with respect to: | |

a. liability for failure to Ineet a requirement of thls Consent Decree; A

b. criminal liability;
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) c liability for damages for injury to, destruction of, or loss of natural resoﬁrces,
and for the costs of any natural resourde damage assessments;

d. liability, based upon Roc;k Springs® status as owner or operator for
hazardoﬁs' substances_disposed at the Site after sigﬁature by Rock Springs of this Consent -
Decree, or upon Rock Springs’ transportation, treatment, storage, or disposal, or the arrangement |

“for the transportation, treatment,I storage, or disposal, of a hazardous éubstance or a solid waste at
or-in connection with the Site, aﬁer signature of this Consent Dcéree;

e. liability arisiné from the bést, présen’t, or future disposal, 'releas’_e or threat of

B ,r'elease of a hazardous substance, pollutant, or cohtaminant outside of the Site; and
| f. claims based upon Rock Springs’ failure to corﬁply with the Rock Springs '
Administrative Order. |
30 Notwithstanciing any other provision of this Consent Decree, EPA reserves, and
this Consent Decree is without prejudice to, the right to re-institute §r re-open this action, or to
~ commence a new action seeking relief other than as provided in this Consent Decree, if the
Financial Information provided'i')y Rock Springs, or the financial ceﬁi_ﬁcation’ made by Rock

Springs in Paragraph 41 is false or, in any material respect, inaccurate.

XII. COVENANTS NOT TO SUE BY ROCK SPRINGS
31.  Rock Springs covenants not to sue and agrees not to assert any claims or -
" causes of action against the United States, or its contractors or employees, with respect to the Site _

or this Consent Decree, including, but not limited to:
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a. any direct or indirect claim for reimbursement from the Hazardous Substance
‘Superﬁmd based on Sections 106(b)(2) 107 111,112, or 113 of CERCLA 42US8.C. §§
9606(b)(2), 9607, 9611, 9612, or 9613, or any other provmon of law
| b. any claim arising out of response actions at or in connection with the Slte A
lncludmg any clalm under the Umted States Constitution, the Tucker Act, 28 U.S.C. § 1491, the
Equal Access to Justice Act, 28 U.S.C. § 2412, as amended or at common law; or
| ¢. any clalm agamst the United States pursuant to Sectxons 107 and 113 of

CERCLA 42 U.S.C. §§ 9607 and 9613, relating to the Site.

32.  Exceptas prov1ded in Paragraph 35 of this Consent Decree, these covenante nct
to sue shall not apply m the event the United States brings a cause of action or issues an order
- pursuant to the reservaticns set forth in Paragraph 28, but only to the extent that Rcck Springs’
: claims arise from the same response action or costs of response action that the United States is
seeking pursuant to the applicable reservation. | .

33.  Nothing in this Consent Decree shall be deemed to constitute approval or
vpreauthonzatlon of a claim within the meaning of Section 111 of CERCLA, 42 US.C. § 9611, or

40 C.F.R. 300.700(d).

XIII_. EFFECT OF SETTLEMENT/CONTRIBUTION PROTECTION

34. Nothmg in this Consent Decree shall be construed to create any rights in, or grant
'any cause of actlon to, any person not a Party to this Consent Decree The preceding sentence
shall not be construed to waive or nullify any rights that any person not a signatory to this Decree

may have under applicable law. The PartieseXpr&:sst‘ reserve any and all ﬁghts (including, b_ui

20




Case 5:07-cv—00164-FPS Document 26 Filed 01/27/10 Page 24 of 43 PagelD #: 185

nbt limited to, any right to contribution), defenses, claims, demands, and causes of action which
» they .may have with respect to any mattér, transaction, or ;)ccunence relatiﬁg in any way to the
_Sité against any person not a Party to this Consent Decree. Nothing in this Consent Decree
diminishes the right‘of the Uniféd States, pursu;nt to Section 113(f)(2), 42 U.S.C. §79613(f)‘(2),
fo pursue any such pefsons to obtain additioﬁal response costs of response action and to ente,f
into seﬁlements that give rise to contribution protection pméuant tb Section 113(f)(2). _
'35. - The Parties agree, and by entering this Consent Decree this Court finds, that this

- settlement constitutes a jud_icially-approved settlement for purpoSeS of Section 113(1)(2) of
CERCLA,_ 42 USC § 9613(f)(2), and that Rock Springs is entitled, as of the date of entry of this
Consent Decree, to protection from contribuﬁon actions or claims as provided by Section
113(H(2) of CERCLA, 42 U.S.C. § 9613(f)(2),0r as may be otherwise provided by law, for
' “ﬁlatters addressed” in this Consent Decree. The “matters ad&ressed” in this Consent Decreé are
all response actions taken or to be taken émd all résponse costs incurred or to be incurred, at or in
- connection with the Site, by the United States or any other person, and the implementation of
institutional controls by the execution and recording of the Environmental Covenant as required
by _Section XIV of this Consent Decree. The “matters addressed” in this Consent Decree do not
,iﬁclude those response actions or costs Qf response actions as te which tﬁe United States has
reserved its rights under this Cdment Decree (except for claims for failure to comply with this
Deéree), in»the evren‘t‘that. the United States asserts rights against Rock Sprihgs coming Witﬁih ;che

scope of such reservations,

21




Case 5:07-cv-00164-FPS Document 26  Filed 01/27/10 Page 25 of 43 PagelD #: 186

36.  Rock Sprmgs agrees that, with respeci to any suit or claxm for contribution
~brought by 1t for matters related to this Consent Decree, it will notify EPA and DOJ in wntmg no
later than sixty (60) Days prior to the initiation of such suit or claim. Rock Springs also agrees
'-that with respect to any suit or claim for contnbutlon brought agamst it for matters related to thlS
.Consent Decree, it will notlfy EPA and DOJ in wrmng within ten (10) business days of serv1ce |
‘ of the complamt or cialm upon it. In addition, Rock Sprmgs shall notify EPA and DOJ within
ten (10) business days of service or recelpt of any Motion for Summary Judgment, and within ten |

(1 0) business days of recelpt of any order from a court setting a case for trial, for matters related

to this Consent Decree.

37.  Inany subsequent administrative or Judicial proceeding initiated by the United
-States for injunctive relief, recovery of costs of response action, or other relief relating to the

. ; .
Site, Rock Springs shall not assert, and may not maintain, any defense or claim based upon the

principles of waiver, res judicata, collateral estoppel, issue preclusion claim-splitting, or other

defenses based upon any contention that the claims raised by the United States i in the subsequent

proceedmg were or should have been brought in the instant case; provided, however, that nothing

in this Paragraph affects the enforceability of the Covenant Not to Sue by the United States set

' forth in Section X.

XIV. ACCESS AND INSTITUTIONAL CONTROLS
38.  Rock Springs shall:
a. commencing on the date of lodging of this Consent Decree, and fhereafter,

provide Newell Holdi‘ngs and its agents and contractors with access at all reasonable times to the
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Site, or such other propertyz for the purpose of conducting response‘activity_relaied to the Site,
including, but not limited to, the response activity described in the Administrative Order on .
- Consent. | |
b. .comencing on the date of lodging of this Consent Decree, and thereafter,
p’rovidé'.the United States, the State of West Virginia, and their representatives, including but not
limited to, EPA and the West Virginia Department of Environmental Protection (“WVDEP”),
and their contractors, with access at all reasonable times to the _Site, or Site Property, for the -
- purpose of conducting any response activity related to the Site, including, but not limited to, thev
folloWing activities;
1. Monitoring, investigation, removal, remedial or other.activitiés at the |
‘ Site; |
{ :
2. Verifying any data or information submitted to the United States or
 WVDEP; |
'. 3. Conducting invesﬁgations relating to contamination at or near the Site; -
4. Obtaining samples;
5. As_sessi‘nlgb the need for, planning, or implementing additional response |
actions af or near the Site; -
6. Inspecting and copying records, operating logs, contracts, or other |
documents concerning the Site that may be maintained or generated at the Site by Newell

Holdings and Rock Springs and their agents, contractors, and employees;
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| 7. Assessing Rock Springs’ compliance with this Consent Decree, the

Rock Springs Administrétive Order, and the Rock Springs Clean Air Act Order; and

8. Determining whether the Site or Site Property 1s being used in a rﬁanner

that is prohibited or restricted, or that may need to be prohibited c;f restricted, by or pﬁrsuant to

this Consent Decree;

| €. commencing on the date of lodging of this Consent Decree and conﬁnuing

thereafter, comply with the following:

| 1. Refrain from using the Site, or Site Property, in any manner that would

~ interfere with or advérsely affect the implementation, integrity, or protectiveness of any feépohse
actions that are being or have béen performed at the Site;. | |

2. To brevent the release and threat of release of hazardous substances,

refrain from any and all activities at the Site that may disturb or damage areas of the Site that

have been capped or where contamination remains at depths greater than two ‘feet (as shown on

the map attached hereto as Appendix (), including, but not 1inﬁted to, excavation and driving or

towing heavy equipment in those areas; and

3. Provide security at the Site that is sufficient to preclude access by

- motorized vehicles, including but not limited to heavy machin(:ryvthat may disturb the cap. Site

- security measures shall include maintenance of the perimeter fence at the Site and placement of

51gns on the fence and Site Property notlfymg the public that the Site Property is part of the 8th

and Plutus Streets Pottery Superfund Site and notifying the pubhc of prohibited activities on the

~ Site. Nothlng in this Paragraph 38.c shall be construed to prevent EPA and/or the West Vlrglma
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Department of Environmental Protection (“WVDEP™), and their contractors, from conducting

any response activity related to the Site.

d. Er_lyiro’nmental Covenant. Within thirty (3 0) Days of entry of this Consent

Decree, record the Environmental Covenant attached heretb as Appendix D with the Office bof the
County Clerk, Hancock County, State of West Virginia. The Environﬁiental Coveﬁant shall be
ex‘ecutcd‘with respect to the Site Property and shall comply with the West Virgiﬁia Uniform
Environmental Covenants Act, W.Va. Code Chapter 22, Article 22B. The Environfnental

~ Covenant shall provide notice to all successors-in-interest that the Site Property is part of the
Site. The Envirqnmental Covenant shall identify the civil action number of thi;s Consent Decree
and the date this Consent Decreé is entered. The Environmental. Covenant shall recite Rock
Springs’ obligations to comply with the use restriction and access requircments of Parag;‘aph

" 38.c. under this Section XIV (Access and Institﬁtional Controls). The E‘nvironmental Covenant

. shall include requirements for notice td EPA and WVDEP following Transfer of a specified

ihtcrest.in the Sité Property, or concerning any proposed cha‘ngve‘s in the use 6f, applications for

building permits for, or propo'sals for any‘ activity that will potentially disturb any areas of thé

Site Property des‘cribed in Paragraph 38.¢.2 of this Section XIV (Access and Institutional

Controls); The Environmental Covenant shall be recorded in accordance with W.Va. Code § 22-

22B-8. Such recording shall be made in the Grantor/Grantee and Lot/Block indices of the deed ‘
| for the Site P;Operty. Thereafter, each deed, title, or other instruxﬁent for Transfer of property

~ executed by Rock Spﬁngs regardiﬁg the Site Property, or any portion thereof, shall contain a

notice stating that the Site Property is sﬁbjéct to the Environmental Covenant. Rock Springs
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shall not modify or terminate the Environmental Covenant except by written consent of each
: pax’ty that ongmally signed the Environmental Covenant as provided by W.Va. Code § 22-22B-
10 Rock Springs shall provrde EPA Wrth a certified copy of the recorded Environmental
Covenant within ten (10) Days of recording such Envuonmental Covenant.

39. I EPA determines that additional land/water use restrictions in the form of State
or-local _laws, regulations, ordinances, or other governmental controls are needed to implement
response activities at the Site, ensure the integrity and protectiveness thereof, or ensure non-
rnterference therewith, ‘Roek Springs shall cooperate withv EPA’s efforté‘to secure such'
governmental controls.

40. .‘ Notwithstanding any proyision of this Consent Decree, the United States
retains all of its access authorities and rights, as well as all of its rights to require land/water use
restrictions, including enforeement a_dtho‘rities related thereto, under CERCLA; ihe Resource
Conservation and Recovery Act, 42 U.S.C. §§ 6901 et seq., the Clean Water Act, 33 U.S.C. §§
- 1251 et seq., the Clean Air Act, 42 U.S.C. §§ 7401 et seq., and 'any other applicable statutes or
regolations. . |
XV. 'CERTIFICATION |

41. Rock Spnngs hereby certlﬁes that to the best of its knowledge and

_ behef after reasonable inquiry:
a. it has not altered, mutilated, discarded or otherwise dioposed of any records,
, reports or information relating to its potential liability regarding the Slte since notrﬁcatlon of

| potennal hablhty by the United States and that it has fully comphed with any and all requests by
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EPA for documents or information regarding the Site and Rock Springs’ financial circumstances

‘pursuant to Section 104(e) of CERCLA, 42 U.S.C. § 9604(e);

b. the Financial Information submitted to EPA, which Finaﬂcial Information is
| identified in Appendix A, fairly, accurately, and rhé;teriallyA sets forth Rock Spﬁngs’ financial
- circumStance,s, and that those circumstances have not materially changed between the time the
Financial Information was submitted to EPA and the time Rock Sprihgs signs this Consent
Decree; and

¢. ‘it has fully discloSéd to the United States the existence of any inéurance

policies that may cover claims relating to clean up of the Site.

XVI. DISPUTE RESOLUTION
42. . Unless othefwise éxp:essly provided for in this Consent Decree, the dispute
. reéolution procedures of this Section shall be the exclusive mechanism to resolve disputes arising
with fespect to the requirements of Section VI (Transfer of Site Pfoper_ty) of this Consent Decree.
Nvo-thing in this Consent Decree shali be construed to allow Rock Springs to dispute or assert any
claims under this Consent Decree relatiﬁg to the Newell AOC, the Rock Springs Administrative
Order, or the Rock Springs Clean Air Act Order. Any dispute with respect to the Newell AOC
shall be governed by the Dispute Resolution proﬁsions of Section XVI (Dispute Resolution) of
the Newell AOC. The procedures set forth in this Section shall not apply to actions by the
, United "States- o enfo:cc obligations of Rock Springs undeﬁhis Consent Decree that have not

‘been disputed in accordance with this Section.
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43.  Any dispute which arises under or with respect to this quisent Decree shall in the
first instance be the subj ect of informal negotiations between the parties to tﬁe»dispute. The
period for informal negotiations shall not exceed twenty (20) Days from the tlme the dlspute
‘anses un!ess itis modlﬁed by written agreement of the partles to the dlspute The dxspute shall
| be considered to have arisen when one Party sends the other Party a written Notice of Dispute.

44, Statements of Posltlon

a. In the event that the Parties cannot resolve a dispute by mformal
negonatlons under the preceding Paragraph then the position advanced by EPA shall be
considered binding unless, within fifteen (15) Days after the conclusion of the informal
negotiation period, Rock Springs invokes the formal dispute re'solutiori procedures of this Section
by serving on the United States a written Statement of Position on the fnatter in-dispute,
including, but not 1imited to, any fact};al data, analysis or opinion supporting that position and
any sﬁpporting documentation relied upon by Rock Springs. The Statement of Positiqn shail
~ specify Rock Springs’ position as to whether formal dispute resolution should proceed under
i’aragr-aph_é}S or Paragraph 46 of this Consent Decree

b, Within fifteen (15) Davs after receipt of Reek Springs’
Statement of Posmon, EPA will serve on Rock Spnngs EPA’s Statement of Position, mcludmg,
. but not limited to, any factual data, analy51s or oplmon supporting that posmon and all
supporting documentation relied upon by EPA. EPA’s Statement of Position shall include a

~ statement as to whether formal dispute resolution should proceed under Paragraph 45 or 46‘.
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_ Wi’chinﬁfteen (15) Days‘after receipt of EPA’s Statement of Position, Rock Springs may submit ’

a Reply.

c. If there_.is diéagree;nent between EPA and Roci( Springs as to
whether dispute .reso‘lqtion 'silould proceéd uﬁder Paragraph 45 or 46, the parties to the dispute

. .sh_a‘ll follow the procedures set forth in the paragraph determined by EPA to be applicable.
However, if Rock Sérings ultimately app,éalé to the Court to resolve the dispute, thfa. Court shall
determing which paragraph is applicable in accordance with the standards of applicability set -
forth in Parégraphs 45 and 46. |

‘45. Formal dispute resolution for disputes concerning whether a cost item represents-

costs that are inconsistent with the NCP, and which pertain to the selection or adequacy of any

response action and all other disputes that are accorded review on the administrative record under

~ applicable principles of administrative law shall be conducted pursuant to the procedures set

forth in this Paragraph.
a.  EPA shall maintain an administrative record of the dispute which
shall contain all statements of position, including supporting documentation, submitted pursuant

to this Section. Where appropriate, EPA may allow submission of supplemental statements of

- position by the parties to the dispute.

b. The Direétdr of the Hazardous Site Cleanup Division, EPA Region I,
will issue a final administrative decision resolving the dispute based on the administrative record
described in Paragraph 45.a. This decision shall be binding upon Rock Springs, subject only to

the right to seek judicial review pursuant to Paragraph 47.c and 48.a.

29




Case 5:07-cv-00164-FPS Document 26  Filed 01/27/10 Page 33 of 43 PagelD #: 194

c.. Any administrative decision made by EPA pursuant to Paragraph 45.b
shall be reviewable by this Court, provided that a motion for judicial _review of the decision is
filed by Rock Springs with the Court and served on all Parties within ten (10) Days of receipt of
EPA’s decision. The _motion”shall include a description of the matter in dispute, the efforts made

by the pai‘ties to resolve it, the relief requested, and the schedule, if any, within which the dispute

- must be resolved to ensure orderly 1mplementat10n of this Consent Decree The United States

. mayfilea response to Rock Springs’ motion.

d. In proceedings on any dispute gos/emed byith'ibs Paragraph, Rock Spﬁngs
shall have the burden of demonstfating that the decision of the Hazardous Site Cleanup Division
Dlrector is arbitrary and capricious or otherwise not in accordance with law. Judicial review of
EPA’s decision shall be on the administrative record compiled pursﬁant to Paragraph 45.a. |

46. Formal dispute resolution for disputes that neither pertain to the selection or
_adeeluacy of any response action nor afe otherwise .accorded review on the administrative record
under applicable principles of administrative law, shall be governed by this Paragraph 46.

a. Follo’wing receipt of Rock Springs’ Statement of Position

submitted pursuant to Paragraph 44, the Dlrector of the Hazardous Site Cleanup Division, EPA
Regxon III will issue a final decision resolvmg the dispute. The Hazardous Slte Cleanup Division
Director’s decision shall be binding on Rock Springs unless, within tén (10) Days of receipt of
the decision, Rock Springs files with the Court and serves on the parties a motion for judicial
review of the decision setting forth tﬁe matter in dispute, the eﬁoﬂs méde by the parties te

- resolve it, the relief requested, and the schedule, if any, within which the dispute must be
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'resolvéd fo ensure orderiy implementation of response action. The United States may file a
response to Rock Springs’ motxon
- b. . Judicial review of any dlspute governed by this Paragraph shall be

goyemed by applicable principles of law.

‘ 47. The invocation of formal dispute resolution pfoée_dures uhder ithis Section
_shall h_ot extend, postpone or affect in aay way any obligation Qf Rock Springs under this
Consent becree not directly in dispute, anless EPA agrees or the Court rules otherwise.vv The
* invocation of formal dispute resolution precedures under.vt.his‘ Section shall not extend, postpone
| er affect in any way any obligation of Rock Springs under the Rock Springs Administrative
Order or ‘unde,r the Rock Springs -Clean Air Act Order. Stipulated penalties with respect to the
disputed matter shall continue to accrue, But payment shall be stayed pending resolution of the
divspute as provided in Paragraph 48. Except as provided in Paragraph 46.d of this Consent -
Decree, and notwithstanding the stay of payment, stipulated penalties shall accrue from the first
day Qf noncompliance with any applicable provision of this Consent Decree. In the event that
Raek Springs does not prevail on the disputedvissue stipulated penalties shall be assessed and
pald as provided in Sectlon VIII (Failure to Comply with Consent Decree)

48 Except as prov1ded in subsection d of this Paragraph 48, stlpulated penalties

shall continue to accrue as provided in Paragraph 47 during any dispute resolution period, but

need not be paid until the following:
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a. ' Ifthe dispute is resolved by agreement or by a decision of EPA that
is not appealed to this Court, accrued penalties determined to be owing shall be paid to EPA
‘ thhm fifteen (15) Days of the agreement or the receipt of EPA’s decision or order;

b, I.f the dispute is appealed to this Court and the United States preveiis

in whole or in part, Rock Springs shall pay all accrued penalties determined by the Court to be
owed to EPA within sixty (60) Days of recelpt of the Court’s decmon or order, except as
prov1ded in Paragraph ¢ below |

c. If Rock Springs appeals the District Court’s decision, Rock Spﬁngs |
shall pay all accrued penalties determined by the District Court to be owing to the United States .
into an interest-bearing escfow_accou‘nt within sixty (60) Days of receipt of the Court’s decision
or order. Rock Springs shall continue to pay peﬁa)ties into this account as they continue te
accrue, at least every sixty (60) Days. Within fifteen (15) Days of receipt of the final appellate
court decision, the escrow agent shall pay the balance of the account to EPA or to Rock Springs -
to the extent that it prevails;

d. Stlpulated penalties shall not accrue: (1) with respect to a deCISlon by
the Dlrector of the Hazardous Site Cleanup, EPA Reglon III under Paragraph 45 b or 46.a of
Sectlon XVI (Dispute Resolu’uon) during the period, if any, begummg on the 21st day after the
date that Rock Springs’ reply to EPA’s Statement of Position is received until the date that the
Director issues a final decision regmdﬂlg such diqute; or (2) with reSpect to judicial review by -

this Court of any dispute under Section XVI (Dispute Resolution), during the period, if any, -
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béginning on the 31st day after the Court’s receipt of the final submission regarding the dispute -
until the date that the Court issues a final decision regarding such dispute.

~ XVII. NOTICES AND SUBMISSIONS

49. Whene‘)er, under the terms of this Consent Decree, ﬂotice is required to bé given

- ora document is required to be sent by one party to another, it shall be directed to the individuals
at the addresses specified below, unless thosé individuals or their successors give ‘notice. ofa
chaﬁge to tvhe. other Parties in writing. Written notice as speciﬁed herein shall constitute
comﬁlete ;c,atisfaction 6f any written notice requirement of the Consent Decree with respec-t to the

United States, EPA, DOJ, and Rock Springs, respectively:

As to the Department of Justice:

"Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice (DJ # 90-11-3-09297)
P.0O. Box 7611, Ben Franklin Station

- Washington, D.C. 20044-7611

As to the U.S. Environmental Protection Agency:

-Chief, Site Remediation Branch No. 1 (3RC41)
* Office of Regional Counsel
U.S. Environmental Protection Agency, Region I
1650 Arch Street
Philadelphia, PA 19103

Chief, Cost Recovery Branch (3HS62)

Hazardous Site Cleanup Division

U.S. Environmental Protection Agency, Region I
1650 Arch Street

Philadelphia, PA 19103
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i

As to Rock Springs Enterprises, Inc.

Lawrence L. Manypenny, Esq.

Manypenny & Carey
106 Court Street
P.O.Box 638 .
- New Cumberland, WV 26047

XVIII RELEASE OF NOTICE OF FEDERAL LIEN
SLOok U NOIICK OF FEDERAL LIEN
50. Within sixty (60) Days.aﬁer EPA receives the payment required By' Paragraphs

18, 19,21, and 22 of this Consent Decree, and Subject to the Reservation of Rights in Section XI
of thls Consent Decree, EPA agrees to remove any lien it may have on the Site Property under

Sections 107(1) of CERCLA 42 U.S.C. § 9607(1), as a result of response action conducted by

EPA at the Site.

XIX. RETENTION OF JURISDICTION

51.  This Court shall retain jurisdiction over this matter for the purpose of interpreting

and enforcing the terms of this Consent Decree.

XX. INTEGRATION/APPENDICES/MODIFICATION

52.  This Consent Decree and its appendices constitute the ﬁnal, complete and

exclusive agreement and understanding between the Parties with respect to the settlement
embodred in this Consent Decree. The Parties acknowledge that there are no representatxons

agreements or understandlngs relating to the settlement other than those expressly contamed in.

this Consent Decree. The_ following appendices are attached to and incorporated into this

Consent Decree:
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Appendix A - Declaration
~ Appendix B - Deed for Site Property
Appehdix C - Site Map
Appendix D - Environmental Covenant
- Any agreed upon written modification to this Consent Decree must be signed by the Parties. No -

Party may petition the Court for modification without having first made a good faith effort 1o

reach agreement with the other Party on the terms of such modification.

XXI. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT -

53, This Consent Decree shall be lodged with the Court for a period of not less than

~ thirty (30) Days for public notice and comment. The United States reserves the right to withdraw
or withhold its consent if the comments regarding the Consent Decree disclose facts or
considerations which indicate that this Consent Decree is inappropriate, improper, or inadequate.

Rock Springs hereby consents to the entry of this Consent Decree without further notice.
54.  If for any reason this Court should decline to approve this Consent Decree in the

" form presented, this agréement is voidable at the sole discretion of any party and the terms of the

agreement may not be uséd as evidence in any litigation between the Parties.

XXIL SIGNATORIES/SERVICE

-55.  Each underSigned representative Rock Springs to this Consent Decree

and the Deputy Section Chief of the Environmental Enforcement Section, Environment and

_Natural_Resources'DivisiOn, United States Department of Justice, certifies that he or sheis -
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authorlzed to enter into the terms and condmons of this Consent Decree and to execute and bind

legally such Party to this document.
: 56. - Rock Springs hereby agrees not to oppose ent;ry of thrs Consent Dec'ree :
by this Court or to challenge any provision of this Consent Decree.
57. Rock Spnngs shall identify, on the attached signature page, the name

" and address of an agent who is authonzed to accept service of prdcess by maxl on behalf of Rock

: Spnrlgs with respect to all matters arising under or relating to this Consent Decree. Rock Springs
hereby agrees to accebt service in that manner and to waive the formal service requirements set
forth in Rule 4 of the Federal Rules of Civil Procedure and any applicable 1eca1 rules of this
bourt, including but not limited to, service of a summons. ‘ The I;arties agree that Rock Springs
need not file an answer to the Complaint in this action unless or until the Court expressly

 declines to enter this Consent Decree.

XXIII. FINAL JUDGMENT
58. Upon approval and entry of this Consent Decree By the Court, this Consent

Decree shall constitute the final Jjudgment between the United States and Rock Springs. The
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Court finds that there is no just reason for delay and therefore enters this judgment as a final

judgment under Fed. R. Civ. P. 54 and 38.

SO ORDERED THIS ____ DAY OF

Frederick P. Stamp, Jr.
United States District Judge

FOR THE UNITED STATES OF AMERICA

!)zal\o
Date W. BENJAMIN FISHEROW
Deputy Chief, Environmental Enforcement Section

Environment and Natural Resources Division
United States Department of Justice
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THE UNDERSIGNED PARTIES enter into this Consent Decree in United States v. Newell
Holdings Delaware. Inc. relating to the 8th and Plutus Streets Pottery Site.

ljas] e .

Date DONNA D. DUER
Trial Attorney
Environmental Enforcement Section
Environment and Natural Resources Division
United States Department of Justice
P.O. Box 7611
Ben Franklin Station
Washington, DC 20044-7611

SHARON L. POTTER
United States Attorney
Northern District of West Virginia

Date HELEN ALTMEYER
Assistant United States Attorney
Northern District of West Virginia
U.S. Courthouse and Federal Building
1125 Chapline Street
Wheeling, WV 26003
304-234-0100,
WV Bar No. 117
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THE UNDERSIGNED PARTIES enter into this Consent Decree in United States v. Newell v
Holdings Delaware, Inc. relating to the 8th and Plutus Streets Pottery Site.

ON BEHALF OF THE ENVIRONMENTAL PROTECTION AGENCY:

JAN 76 2010
-t < ST v
DATE o SHAWN M. GARVIN L
Regional Administrator ‘
U.S. Environmental Protection Agency, Region II
1650 Arch Street
Philadelphia, PA 19103-2029
\2z\io B
Date . MARCIAMULKEY() <
Regional Counsel
U.S. Environmental Protection Agency, Region 11
1650 Arch Street
Philadelphia, PA 19103-2029
lao | /
8l jaollo
7 \E -
—KUBERT HASSON

Date
: Senior Assistant Regional Counsel

U.S. Environmental Protection Agency, Region IIT

1650 Arch Street '

Philadelphia, PA 19103-2029
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THE UNDERSIGNED PARTIES enter into this Consent Decree in United States v, Newell
Holdings Delaware, Inc. relating to the 8th and Plutus Streets Potlery Site.

ON BEHALF OF ROCK SPRINGS ENTERPRISES, INC.

-0
Date LAWRENCE L. MANYPENNY, Esq.
Manypenny & Carey
106 Court Street
P.O. Box 638
Ncw Cumberland, WV 26047

-4 -10

Date HEIDI DIETZ
President
Rock Springs Enterprises, Inc.
205 California Strect
Chester, WV 26034
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CERTIFICATE OF SERVICE

I, Helen Campbell Altmeyer, hereby certify that on J. anuary 27, 2010, I caused a true and

correct copy of the foregoing PLAINTIFF UNITED STATES OF AMERICA’S NOTICE OF

LODGING OF CONSENT DECREE and attached CONSENT DECREE to be served by first class

mail on the following:

Andrew N. Sawula, Esq.
Gabriel M. Rodriguez, Esq.
Schiff Hardin LLP

6600 Sears Tower
Chicago, IL 60606

Karen E. Kahle, Esquire
Steptoe and Johnson PLLC
1233 Main Street, Suite 300
P.O. Box 751

Wheeling, WV 26003

Lawrence L. Manypenny, Esq.

Manypenny & Carey

106 Court Street

P.O. Box 638

New Cumberland, WV 26047

Assistant United States Attorney
WYV Bar #117

United States Attorney’s Office
P.O. Box 591

Wheeling, WV 26003

Phone: 304-234-0100

Fax:  304-234-001?







