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Whereas, the United States of America, on behalf of the United States Environmental
Protection Agency (“EPA”), has filed the Complaint in this matter alleging that Eastwood
Construction, LLC (“Eastwood Construction™) and Eastwood Homes, Inc. (“Eastwood Homes™)
have violated the Clean Water Act, 33 U.S.C. §§ 1251 et seq., and the regulations promulgated
pursuant to that statute, including the conditions and limitations of the General Permits of the
States of North Carolina and South Carolina.

The Parties recognize, and the Court by entering this Consent Decree finds, that this
Consent Decree has been negotiated by the Parties in good faith and will avoid litigation among
the Parties and that this Consent Decree is fair, reasonable, and in the public interest.

NOW, THEREFORE, before the taking of any testimony, without the adjudication or
admission of any issue of fact or law except as provided in Section II, and with the consent of the
Parties, IT IS HEREBY ADJUDGED, ORDERED, AND DECREED as follows:

I. DEFINITIONS

1. Definitions. Except as specifically provided in this Consent Decree (“Decree”),
the terms used in this Decree shall be defined in accordance with definitions in the Clean Water
Act and the regulations promulgated pursuant to the Clean Water Act. Whenever the terms listed
below are used in this Decree, the following definitions apply:

a. Action Item - a condition that requires action to be taken to achieve or
maintain compliance with Storm Water Requirements.

b. Applicable Permit - whichever of the following permits is applicable to a
particular Site: (i) the Authorized State NPDES construction general permit; or (ii) an individual

NPDES permit issued by EPA or an Authorized State for storm water discharges associated with
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construction. This term applies to that permit in its current form or as it may be amended in the
future. This term also includes permits where Builder is a co-permittee.
c. Authorized State - a state with an NPDES Permit Program that has been
authorized by EPA under § 402(b) of the CWA, 33 U.S.C. § 1342(b), and 40 CF.R. Part 123.
d. Best

agement Practices (“BMPs”) - the definition in the Applicable
Permit or 40 C.F.R. § 122.2, in its current form or as it may be amended in the future. The

current definition in 40 C.F.R. § 122.2 is “schedules of activities, prohibitions of practices,

maintenance procedures, and other management practices to prevent or reduce the pollution of
‘waters of the United States.” BMPs also include treatment requirements, operating procedures,

and practices to control plant site runoff, spillage or leaks, sludge or waste disposal, or drainage

from raw material storage.”
e. Builder - Eastwood Construction, LLC and Eastwood Homes, Inc. for all
parts of the Consent Decree for Section IV (the Compliance Program). For Section IV
(the Compliance Program), Builder is Eastwood Construction, LLC or Eastwood
applicable, depending on which company is engagi

question. For all parts of the Consent Decree, Builder shall also mean any future successors or

Homes, as

; intyattheareain

assigns of Eastwood Construction, LLC and/or Eastwood Homes, Inc., including any future |
formed corporation that is the successor corporation of a merger between
Construction, LLC and Eastwood Homes, Inc.

f. Business Day - any day other than a Saturday, Sunday, or State or Federal
legal holiday. If a stated time period in the Decree expires on a Saturday, Sunday, or State or
Federal legal holiday, it shall be extended to include the next Business Day.
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g Clean Water Act (“CWA” or “the Act”) - the Federal Water Pollution
Control Act, as amended, 33 U.S.C. §§ 1251 et seq.

h.  Complaint - the complaint filed by the United States in this action;

i Consent Decree or Decree - this Consent Decree and all appendices
attached hereto (listed in Section XXII);

i Contractor - any contractor (other than a Storm Water Consultant, a utility
company or its contractor, or a contractor hired at the behest of a governmental entity or a utility
company) that has a contract with Builder to perform work on a Site.

k. Contractor Representative - a person with the authority and responsibilities
described in Paragraph 20(b) (Contractor and Storm Water Consultant Compliance).

L Corporate Compliance Summary Report - a report in the form attached at
Appendix G and as required by Paragraph 17 (Corporate Compliance Summary Report).

m. Corporate Storm Water Compliance Representative - a Builder employee
designated pursuant to Paragraph 8 (Designation of Storm Water Compliance Representatives).

n. Defendants - Eastwood Construction, LLC and Eastwood Homes Inc.

0. Designee - a Builder employee who is Storm Water Trained, pursuant to
Paragraph 18 (Storm Water Training Program), or a “Storm Water Consultant” as that term is
defined in Paragraph 1(pp)- |

p- Eastwood Construction - the Eastwood Construction, LLC.

q. Eastwood Homes - the Eastwood Homes, Inc.

r. Effective Date - shall have the meaning given in Paragraph 66.

s. EPA - the United States Environmental Protection Agency.
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t. Government Inspection - a state or federal inspection conducted to
evaluate compliance with Storm Water Requirements. This term also includes local inspections
by a local government entity to enforce an Applicable Permit if that entity has been
delegated inspection or enforcement authorities for that permit.

DR Listed Contractor - any Contractor of the types.identified in Appendix J.

v. List of Sites - a list of Sites as required by Paragraph 9 (Notice to EPA of
List of Sites).

.2 Notice of Intent (“NOI™) - a request for coverage under an Applicable
Permit. |

X Notice of Termination (“NOT™) - notification that coverage under an
Applicable Permit is ready for termination.

y. Paragraph - a portion of this Decree identified by an Arabic numeral.

z Parties - the United States, Eastwood Construction, LLC, and Eastwood
Homes, Inc. The Parties shall also include any future successors or assigns of Eastwood
Construction, LLC and/or Eastwood Homes, Inc., including any future formed corporation that is
the successor corporation of a merger between Eastwood Construction, LLC and Eastwood
Homes, Inc.

aa.  Plaintiff - the United States on behalf of the United States Environmental
Protection Agency.

bb.  Pre-Construction Inspection and Review - the inspection and review

required by Paragraph 12 (Pre-Construction Inspection and Review).
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cc.  Pre-Construction Inspection and Review Form (“PCIR Form”) - the form
attached at Appendix C and as required by Paragraph 12 (Pre-Construction Inspection and
Review).

dd.  Quarterly Compliance Inspection - an inspection of a Site, as required by
Paragraph 15 (Site Storm Water Compliance Review and Oversight).

ee.  Quarterly Compliance Inspection Form - the form attached as Appendix E
and as required by Paragraph 15 (Site Storm Water Compliance Review and Oversight).

ff Quarterly Compliance Review - a compliance review of a Site as required
by Paragraph 15 (Site Storm Water Compliance Review and Oversight).

gg.  Quarterly Compliance Review Form - the form attached at Appendix E
and as by Parag

hh.  Quarterly Compliance Summary Report - a report in the form attached at

Appendix F and as required by Paragraph 16 (Quarterly Compliance Summary Report ).

aph 15 (Site Storm Water Compliance Review and Oversight).

ii. Record - any record, report, document, or photograph required to be

intained pursnant to Storm Water Requirements.
ii- Responsive Action - an action taken or that is necessary to be taken to
achieve or maintain compliance with Storm Water Requirements.
kk.  Section - a portion of this Decree identified by a Roman numeral.
1L Site - any area where Builder engages in construction activity, and where
coverage under an Applicable Permit is required. Builder may treat non-contiguous areas that are

part of a common plan of development as a single Site.
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mm. Site Inspection - an inspection of a Site, as required by Paragraph 13
(Inspections).

m.  Site Inspection Report - the applicable form attached at Appendix D and as
required by Paragraph 13 (Iuspections).

oo.  Site Storm Water Compliance Representative - a Builder employee

designated pursuant to Paragraph 8 (Designation of Storm Water Compliance Representatives) to
oversee storm water compliance activities at a Site.

pp.  Storm Water Compliance Representatives - Site Storm Water Compliance
Representatives and the Corporate Storm Water Compliance Representative.

qq.  Storm Water Consultant - a person or company who provides professional
or expert assistance to Builder in complying with Storm Water Requirements. Each person who
is a Storm Water Consultant shall: (i) possess the skills to assess conditions at a Site that could
impact the quality of storm water and non-storm water discharges and compliance with Storm
Water Requirements; and (ii) be knowledgeable in the principles and practices of sediment and
erosion control and other BMPs. The term “Storm Water Consultant” does not include

Contractors hired exclusively to install, maintain, or repair BMPs. Such Contracto:

Designees.
. Storm Water Consultant Representative - a person with the authority and
responsibilities described in Paragraph 20(b) (Contractor and Storm Water Consultant

Compliance).
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ss.  Storm Water Orientation Program - this term includes all of the orientation
requirements set forth in Paragraphs 19 and 20 (Storm Water Orientation Program and
Contractor and Storm Water Consultant Compliance). '

tt. Storm Water Pollution Prevention Plan (“SWPPP”) - a plan for coﬁtrol’ling
pollutants in storm water and non-storm water discharges that meets Storm Water Requirements.

uu. Water Requirements - the terms and conditions of this Decree and
the Applicable Permit for the particular Site, and the laws and regulations that apply, interpret, or
enforce the Applicable Permit, in their current form or as any of the foregoing requirements may
be amended in the future.

vv.  Storm Water Trained - an individual who: (i) is certified under the Storm
Water Training Program pursuant to Paragraph 18(a)(ii) and (iii) (Storm Water Training
Program); or (ii) is certified by CPESC, Inc. under the Certified Professional in Erosion and
Control (“CPESC”) program, maintains a current CPESC certification, and receives

the Builder-specific orientation described in Paragraph 19 (Storm Water Orientation Program); or

'(iii) is certified under another training program agreed to by Plaintiff after a request made to the

EPA representative(s) listed in Section XIII (Notices).

ww. Storm Water Training Program - this term includes all of the training
required by Paragraph 18 (Storm Water Tmmmg Program).

x¢.  United States - the United States of America, acting on behalf of EPA.

Jurisdiction and Venue. This Court has jurisdiction over the subject matter of this

action, pursuant to 28 U.S.C. §§ 1331, 1345, 1355, and 1367, and Section 309(b) of the Clean
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Water Act, 33 U.S.C. § 1319(b) and over the Parties. For purposes of this Decree, or any action
to enforce this Decree, Builder consents to the Court’s jurisdiction over Builder, this Decree, and
any action to enforce this Decree. Builder also consents to venue in this Jjudicial district for this

action and any action to enforce this Decree.

ates. In accordance with Section 309(b) of the Clean Water Act,
33 U.8.C. § 1319(b), the United States has notified the States of North Carolina and South
Carolina of the commencement of this action.

II. APPLICABILITY
The obligations of this Decree apply to and are binding upon the

United States and upon Builder and its successors or assigns. This Decree shall not be binding

on any purchaser of real property who is not an entity otherwise covered by this Decree.

2rs. Builder shall be responsible for compliance
with Storm Water Requirements at Builder’s Sites. Builder has no responsibility under this
Consent Decree to assure compliance with Storm Water Requirements at locations to which
Builder has no title or is not an operator. In any action to enforce this Decree, Builder shall not
assert as a defense the failure by any officer, director, trustee, servant, successor, assign,

employee, agent, Contractor, sub-contractor or Storm Water Consultant to comply with this

the requirements of this Consent Decree. The Parties acknowledge that Eastwood Construction,

LLC and Eastwood Homes, Inc. anticipate a merger of their corporations into one entity within
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the next two years. Eastwood Construction, LLC and Eastwood Homes, Inc agree not to dispute

their obligations in this Consent Decree on the basis of such future merger of their corporations.

7. Compliance. Builder shall comply with all applicable Storm Water Requirements
at its Sites and shall not violate the prohibition in Section 301(a) of the Act by discharging
pollutants in storm water without an Applicable Permit, or by making prohibited non-storm water

discharges, to waters of the United States or the States at any of Builder’s Sites.

a. Builder shall designate at least one Site Storm Water Compliance
Representative for each Site prior to signing the Pre-Construction Inspection and Review Form
for that Site or within sixty (60) days of the Effective Date, whichever is later. Each Site Storm
Water Compliance Representative shall:

i be a Builder employee;

ii. be Storm Water Trained;

ili.  beauthorized by Builder and have the responsibility to supervise
all work necessary to meet Storm Water Requirements at the Site, including those
performed by Contractors, sub-contractors and Storm Water Consultants.

iv. be authorized by Builder and have the responsibility to order
employees, Contractors, sub-contractors and Storm Water Consultants to take appropriate

Responsive Action to address an Action Item or to address a failure to comply with Storm

Water Requirements, including requiring any such person to cease or correct a violation
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of Storm Water Re

irements, and to order or recommend such other actions or sanctions

as necessary to meet Storm Water Requirements;

V. be familiar with and have the authority and responsibility to update
the Site's SWPPP;

vi. be the point of contact at the Site for regulatory officials, Builder
employees, Contractors, traetms and Storm Water Consultants regarding Storm
Water Requirements; aﬁd

vii.  report to the Corporate Storm Water Compliance Representative
regarding compliance with Storm Water Requirements.

b.  Builder shall designate one Corporate Storm Water Compliance
Representative within seven (7) days of the Effective Date of this Decree. The Corporate Storm
Water Compliance Representative shall:

i. be a Builder employee and be formally authorized by Builder to be

Builder’s Corporate Storm Water Compliance Represe

er, with reporting
responsibility directly to Builder’s President and Chief Operating Officer;

ii. be Storm Water Trained within thirty (30) days of the Effective
Date;

iii.  be authorized by Builder and have the responsibility to supervise
all work necessary to meet Storm Water Requirements including those by
Contractors, sub-contractors and Storm Water Consultants;

iv. be authorized by Builder to order employees, Contractors, sub-

contractors and Storm Water Consultants to take appropriate Responsive Action to

10
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address a failure to comply with Storm Water Requirements, including requiring any such
person to cease or correct a violation of Storm Water Requirements, and to order or
recommend such other actions or sanctions as necessary to meet Storm Water
Requirements; |

. be familiar with and have the authority to update, certify and/or
amend SWPPPs or cause the updating, certification and/or amendment of any Site’s
SWPPP;

vi.  prepare and submit to EPA the List of Sites established pursuant to
Paragraph 9 (Notice to EPA of List of Sites);

vil,  submit the Corporate Compliance Summary Report to EPA

pursuant to Paragraph 17 (Corporate Compliance Summary Report); and
viii. serve as Builder’s point of contact for Plaintiff for nationwide
compliance matters related to Storm Water Requirements.

¢ If a Storm Water Compliance Representative must be replaced and Builder

replaces him or her within sixty (60) days of the vacancy, the gap in designation shall not be

deemed a violation of Paragraph 8(a), (b), (c) or (f) of this Decree. However, the gap in

designation shall net excuse non-compliance with any other Storm Water Requirement. During

the gap, a Storm Water Trained Builder employee shall fulfill the signature requirements of
Paragraphs 13(b), 15(c) and 16.

d. Except as expressly provided in this Decree, Storm Water Compliance

Representatives may delegate the performance of storm water compliance duties required under

this Decree to Designees. Any such delegation does not relieve Builder or its Storm Water

11
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Compliance Representatives of responsibility for the proper performance of any delegated task or
for compliance with Storm Water Requirements. In addition, the following shall apply:
i, Designees shall have sufficient authority to perform the delegated
tasks; and

ion shall not be conducted by the
same person who conducted a Site Inspection under Paragraph 13 (Inspections) at the Site
during that quarter.

e. Storm Water Compliance Representatives may also hire Contractors to

install, maintain or repair BMPs. Such Contractors need not be Designees to perform such tasks.
Any such use of Contractors not relieve Builder or its Storm Water Compliance
Representatives of responsibility for the proper performance of any delegated task or for
compliance with Storm Water Requirements.

f Builder shall post the name and contact info

mation for all Site Storm
Water Compliance Representatives for a Site at a conspicuous location at each Site, such as at

the construction office, or at an entrance or exit if the Site does not have a construction office.

a.

provide a List of all Sites (“List of Sites”) to the EPA representative li
searchable electronic form, or in hard copy, in the format attache:

described as follows.

12
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i The initial List of Sites shall include all Sites where Builder has

ion activity and final stabilization bas not occurred as of the Effective

ii. The List of Sites shall provide, for each Site: (A) the State and
County in which the Site is located; and (B) the Site name, the Site address, and latitude
and longitude; (C) the date that the Pre-Construction Inspection and Review Form was
signed, for Sites where Builder commenced construction activity after the Effective Date;
(D) the estimated number of acres that will be disturbed at the Site; (E) the name of the
permit holder; and (F) when applicable, the date the NOT was signed.

ili.  Builder shall also include on the List of Sites the number of Sites
owned or operated by any entity in which Builder has any interest.

b. Builder shall provide to the EPA representative listed in Section XIIT an
updated List of Sites on or before the 30® day after the end of each calendar quarter thereafter.
The List of Sites shall include the information provided in Paragraph 9(a) for each Site,
including new Sites. New Sites are those where commencement of construction activity occurred
during the prior calendar quarter. For previously listed Sites, Builder is required to update only
the permit holder name and the date the NOT was signed. Builder may remove Sites from the

updated List of Sites after the date it coverage was under the Applicable Permit,

but only after the date of permit coverage termination has appeared on at least one quarterly
updated version of the List of Sites.
c. For purposes of this Paragraph 9, construction activity does not include

geotechnical investigations, surveying, environmental testing, plant (vegetation) salvage, or the

13
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initial installation of storm water controls that are not sediment basins, provided that none of
these activities involves significant soil disturbance.

10.  Pemmits. Solely for the purposes of compliance with this Decree, at a Site where
coverage under an Applicable Permit is or will be required, Builder shall obtain permit coverage
at that Site prior to signing the Pre-Construction Inspection and Review Form, or within the time
required by the Applicable Permit, whichever is earlier. This provision is not an admission by

g an Applicable Permit under the Clean Water Act.

a For each Site, Builder shall prepare a Site-specific SWPPP prior to signing
the Pre-Construction Inspection and Review Form, or within the time required by the Applicable

Permit, whichever is eartier. This Pa

agraph 11 only applies to Sites at which the Pre-
Construction Inspection and Review Form is signed after the Effective Date.

b. Builder shall provide a copy of Appendix B of this Consent Decree to the

persons who prepare each of its SWPPPs. The development of all SWPPPs shall be guided by
the national SWPPP guidance and templates, which can be found at
http://cfpub.epa.gov/npdes/stormwater/swppp.cfim#guide.

c. All SWPPPs and SWPPP amendments shall comply with the terms and
conditions of the Applicable Permit, énd when not in conflict with the Applicable Permit, this
Decree. Each SWPPP shall:

i be Site specific;
ii. identify the BMPs that will be used for each anticipated major

phase of construction;

14
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ili.  incorporate the inspection frequency and routine maintenance -
deadlines under the Applicable Permit; and
iv. include clear, concise descriptions of Site-specific BMPs to
implement the requirements of the Applicable Permit and to guide those responsible for
overseeing implementation of the SWPPP at each phase of construction.
d. Each SWPPP shall contain a statement by the preparer that its
development was guided by the requirements of Paragraph 11(c) and the national SWPPP
guidance and templates.

e. SWPPPs shall be revised or amended in accordance with the Applicable

Permit.
f All SWPPPs and SWPPP amendments shall be certified as required by the
Applicable Permit.

g The Site Storm Water Compliance Representatives shall review the
SWEPP for his/her Site, and such review shall not be delegated.

h, The SWPPP and any Records required to be maintained by the Applicable

agraphs 8 (Designation of Storm Water Compliance Representatives), 12 (Pre-
Construction and Review), 13 (Inspections), and 14 (Maintenance) shall be
maintained at the Site construction office if the Site has one. If there is no construction office,
the nearby location of the SWPPP and these Records shall be posted along with, or adjacent to,

the contact information of the Site Storm Water Compliance Representative required by

15
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a. For Sites where Builder commences construction activity more than thirty

(30) days after the Effective Date, a Storm Water Compliance R

tive or Designee shall
perform a Pre-Construction Inspection and Review prior to Builder’s commencement of
construction activity at that Site.

b. For purposes of Paragraph 12, the commenceme

does not include geotechnical investigatio al testing, plant (vegetation)
salvage, or the initial installation of BMPs that are not sediment basins, provided none of these
activities involve significant soil disturbance.

c. The Pre-Construction Inspection and Review shall include an inspection of
the entire Site and completion of the Pre-Construction Inspection and Review Form attached at

Appendix C. Prior to the commencement of Builder’s construction activity, a Responsive

shall be completed for each Action Item on the Pre-Construction Inspection and Review Form,
identified during the Pre-Construction Inspection and Review.

d. A Storm Water Compliance Representative shall review and sign the Pre-
Construction Inspection and Review Form, a task that may not be delegated. The Pre-
Construction Inspection and Review Form shall be kept on Site as per Paragraph 11(h).

€. Where any entity other than Builder commenced construction activity ata

Site and Builder takes title, in whole or in part, or becomes an operator to that Site after the

ine no later than ten (10) days after taking title or becoming

an operator whether the portion of the Site to which Builder has taken title or has become the

16
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operator has unstabilized soils. If so, Builder shall, as soon as practicable, install and maintain
appropriate erosion and sediment control BMPs or responsibility for maintaining any
existing appropriate erosion and sediment control BMPs for those portions of the Site with
unstabilized soils. Failure of a co-permittee or another developer to install and/or maintain
appropriate erosion and sediment control BMPs, shall not excuse Builder of its requirements
pursuant to the Applicable Permits and this Consent Decree. If Builder determines that any

SWPPP prepared for an entity that commenced construction at such Site prior to Builder taking

ming the operator is ineffective, then Builder shall, as soon as practicable but no less
than 10 days after taking title or becoming the operator, amend and implement a SWPPP at such
Site. Nothing in this Paragraph shall affect Builder’s obligation to obtain and comply with
Applicable Permits at the newly acquired Sites.

13.

a. At a minimum, the Site Storm Water Compliance Representative shall
inspect each Site at the frequency required by the Applicable Permit. The Site Inspection
requirements for each Site shall go into effect on the date the Pre-Construction Inspection and

Review Form is

igned, or on the date required by the Applicable Permit, whichever is earlier.

cing thirty (30) days after the Effective Date, the Site Storm
Water Compliance Representative shall record Site Inspections on the Site Inspection Report

ignee conducts an inspection, the Site Storm Water

Compliance Representative shall review and sign the completed Site Inspection Report, a task

that may not be delegated. The Site Inspection Report shall be certified in accordance with the
terms of the Applicable Permit.

17
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c. rated prior to the submittal of an
NOT shall be clearly labeled as such.
d. The Site Inspection Reports shall be kept with the SWPPP.

14.
a. Builder shall maintain each Site in accordance with Storm Water
Requirements.

b. For every Action ltem on the Site Inspection Report that is identified

during a Site Inspection required by Paragraph 13 (Inspections) or on the Quarterly Compliance

Inspection Form that is identified during a Quarterly Compliance Inspection as required by

date the Responsive Action was completed. The Responsive Action Log, Site Inspection Report,

or the single identifiable document or database referenced above shall be kept on Site as per

a. Builder shall provide for Site oversight and review by following the
in the subpara

b. At least once during each calendar quarter, beginni

graphs below.

after the Effective Date or the first quarter after the date the Pre-

Review is signed, whichever is later, the Corporate Storm Water Compliance Representative

18
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shall conduct a Quarterly Compliance Inspection of each Site. The results shall be recorded on a
Quarterly Compliance Inspection/Quarterly Compliance Review Form attached as Appendix E.
The Quarterly Compliance Inspection shall not be conducted by the same person who conducted

a Site Inspection under Paragraph 13 (Inspections) at the Site during that Quarterly Reporting

Peried.
c. No later than seven (7) days after the Quarterly Compliance Inspection, the
Corporate Storm Water Compliance Representative shall complete a Quarterly Compliance

Review in accordan

e with the form attached at Appendix E (Quarterly Compliance
Inspection/Quarterly Compliance Review Form). The Corporate Storm Water Compliance
Representative shall review the Quarterly Compliance Inspection/Quarterly Compliance Review

Form with the Site Storm Water Compliance Represe

ative, both of whom shall sign the
Quarterly Compliance Inspection/Quarterly Compliance Review Form for the Site. No task in
this subparagraph may be delegated except as provided in Appendix E.

d  The Site Storm Water Compliance Representative(s) shall be responsible

g the completion of a Responsive Action for each Action Item identified during the

anagin

Quarterly Compliance Inspection or Quarterly Compliance Review (identified in Appendix E) in
the same manner as required under Paragraph 14 (Maintenance).
16.

Compliance Representative shall prepare a Quarterly Compliance Suramary Report in
accordance with the form attached at Appendix F. The Quarterly Compliance Summary Report
shall be reviewed and signed by the Corporate Storm Water Compliance Representative, a task

that may not be delegated. The first Quarterly Compliance Summary Report shall be due thirty

19
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(30) days after the end of the third full month after the Effective Date. Subsequent Quarterly
Compliance Summary Reports are due within thirty (30) days of the end of each three month
period. Copies shall be sent to all Site Storm Water Compliance Representatives.

The Corporate Storm Water

esentative shall prepare the Compliance Summary Report in
accordance with the form attached as Appendix G. The Corporate Storm Water Compliance

Representative shall certify the report. The tasks in this Paragraph may not be delegated. The

Corporate Compliance Summary Report shall be submitted to the EPA representative listed in
Section XMII. The first Corporate Compliance Summary Report shall be due thirty days after the
end of the first six months afier the Effective Date. The second Corporate Compliance Summary
Report shall be due thirty days after the first twelve months after Entry. Thereafter, the
Corporate Compliance Summary Reports shall be due annually. Copies of the Corporate

Compliance Summary Reports shall also be sent to all Storm Water Representatives.

18.
a. The Storm Water Training Program shall include: employee storm water
training; Water Compliance Representative training; and annual refresher training.

Training under this program may be live or provided through electronic media.

i Builder shall provide employee storm water training to all Builder
employees who, in the field at a Site, primarily and directly supervise (or who primarily
and directly assist in the supervision of) construction activity at a Site and who are not
covered by subparagraph 18(a)(ii). Builder employees must complete the employee storm
water training no later than sixty (60) days after the Effective Date, or no later than thirty

20
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(30) days after beginning work at a Site, whichever is later. The employee storm water
training syllabus is attached at Appendix H. The employee storm water training program
may be the same as the Storm Water Compliance Representative training program.

ii. Builder shall provide Storm Water Compliance Representative
training to all Storm Water Compliance Representatives and any Designes of such
representative, who is a Builder employee, pursuant to the syllabus attached as Appendix

H. To be certified as Storm Water Trained under this subparagraph, all Storm Water

Representatives and Designees, who are Builder employees, must complete the Storm
Water Compliance Representative training and pass a written, on-line, or computer-based
test, which is equivalent to the test attached as Appendix I. All Storm Water Compliance
Representatives and Designees, who are Builder employees, shall be certified as Storm
Water Trained no later than thirty (30) days after the Effective Date, or prior to being a
designated Storm Water Compliance Representative at a Site, whichever is later.

iii. Builder shall provide annual refresher training for Storm Water
Compliance Representatives and Builder employee Designees who were previously
certified under subparagraph 18(a)(ii). Each such person shall complete the annual
refresher training, pursuant to the syllabus attached as Appendix H and pass a written test

which is equivalent to the test attached as Appendix I. Storm Water Compliance

epresentatives and Builder employee Designees shall maintain a current certification in

order to continue performing their duties under this Decree.
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iv.  Builder shall maintain records of each Storm Water Compliance
Representative’s and Designee’s certification. Builder shall provide such records to EPA
within thirty (30) days of request.

b. Every instructor for Builder’s Storm Water Training Program shall be
either: (i) a Storm Water Consultant or (ii) a Storm Water Trained Builder employee.

c. Builder shall annually evaluate its Storm Water Training Program and
determine whether any changes are necessary. A written evaluation of the Storm Water Training
Program and a description of any significant proposed changes for EPA’s approval shall be
included in the second semi-annual Corporate Compliance Summary Report, and every annual
Corporate Compliance Summary Report thereafter.

19.

a. Not later than seven (7) days after the Site Pre-Construction Inspection and
Review Report for a Site is signed, Builder shall provide to all Listed Contractors and Storm

Water Consultants responsible for that Site the following information: Builder’s Site specific

s including, but not limited to, access to the Site SWPPP; how to obtain
additional storm water compliance information; and the potential consequences of non-
compliance with Storm Water Requirements at that Site.

b. Within sixty (60) days of the Effective Date or prior to a Listed Contractor
or Storm Water Consultant beginning work for Builder, whichever is later, Builder shall provide
to each Listed Contractor or Storm Water Consultant on an internet web page, Site signage or
otherwise delivering to each Listed Contractor or Storm Water Consultant: an overview of the

Builder’s storm water program; information explaining how to contact a Site Storm Water
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e as required by Paragraph 20(b); the “Dos and Don’ts List” (Appendix K of this
Decree); and a description of the potential consequences for failure to comply with
Storm Water Requirements. |

a. After the Effective Date of this Decree, written requests for bids from
Listed Contractors and Storm Water Consultants for work at a Site shall notify the bidding Listed
Contractors and Storm Water Consultants that any suecessful bidder must comply with the
Applicable Permit.

b. Builder's contracts entered into or modified after the Effective Date of this
Decree with Listed Contractors and Storm Water Consultants shall: (i) require compliance with

the Applicable Permit and with instructions by Builder's Storm Water Compliance

ntatives to comply with Storm Water

equirements; (i) require all Listed Contractors to
circulate the “Dos and Don’ts List” (Appendix K of this Consent Decree) to their employees and
sub-contractors prior to working at a Site; (iii) require designation of a Contractor Representatwe
or Storm Water Consultant Representative, respectively, with the authority to oversee, instruct,
and direct their respective employees and subcontractors at a Site regarding compliance with
Storm Water Requirements; (iv) require the Contractor Representative or Storm Water
Consultant Representative to contact a Builder’s Site Storm Water Representative to
obtain any additional storm water compliance information; (v) where the information required by
Paragraph 19(a) is provided through an internet site, identify the internet site and require the
Listed Contractor Representative or Storm Water Consultant Representative to review the posted

information; and (vi) describe the consequences for failure to comply with the Applicable Permit.
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ion. In the event that Builder acquires the business or all or

substantially all of the assets of another company by purchase or merger after the Effective Date

graphs 8-20 of the Consent Decree shall apply to all of the acquired
Sites owned or operated by the acquired company. Builder’s obligation to comply with
Paragraphs 8-20 of this Consent Decree with respect to acquired Sites shall begin 180 days from
the date of closing the transaction, or after a longer period if agreed to in writing by the Builder
and Plaintiff in light of the size of the acquisition. If a Site already has an existing SWPPP, then
Builder does not need to comply with Paragraph 11 (Storm Water Plans and Records) or respond
to question 10 on Appendix C (Pre-Construction Inspection and Review Form) at such Site. If
construction activity has commenced (as defined in Paragraph 12) at a Site of the acquired
company, then Builder need not comply with the requirements of Paragraph 12 (Pre-Construction
Inspection and Review) at that Site. Nothing in this Parag

aph shall affect Builder’s obligation to

obtain and comply with Applicable Permits at the newly acquired Sites.

o  Within thirty (30) days of EPA’s request for a Record, Builder shall
provide a copy of any Record required under this Decree, or after a longer period if agreed to in
writing by the Builder and Plaintiff in light of the size of the request. |

b. The submittal of any Record to EPA pursuant to Paragraph 9 (Notice to
EPA of List of Sites), Paragraph 17 (Corporate Compliance Summary Report), or Paragraph
22(a) shall be accompanied by a certification that meets the requirements of 40 C.F.R.

§ 122.22(b)+(D.
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V. CIVIL PENALTY
23.  Amount. Within thirty (30) days after the Effective Date of this Consent Decree,
Builder shall pay the total sum of sixty thousand dollars ($60,000) to the United States as a civil
penalty. Failure to pay the civil penalty shall subject Builder to interest accruing from the first
day after the 30-day period has run until the date payment is made at the rate established under 28
U.S.C. § 1961. Failure to pay the civil penalty after the 30-day period has mnshaiialso subject
Builder to stipulated penalties, set forth in Section VII.

24.

Builder shall pay the civil penalty due to the United States
by FedWire Electronic Funds Transfer (“EFT™) to the U.S. Department of Justice in accordance
with written instructions to be provided to Builder following the Effective Date of the Consent
Decree by the Financial Litigation Unit of the U.S. Attorney’s Office for the Western District of
North Carolina, Suite 1650, 227 West Trade Street, Charlotte, NC 28202, (704) 344-6222. At
the time of payment, Builder shall send a copy of the EFT authorization form and the EFT
transaction record, together with a transmittal letter, which shall state that the payment is for the

civil penalty owed pursuant to the Consent Decree in Unit

Company, Inc. et al.. and shall reference the civil action number and DOJ case number 90-5-1-1-

08694, to the United States in accordance with Section XIII of this Decree (Notices); by email to

a.gov: and by mail to EPA Cincinnati Finance Office, 26 Martin
Luther King Drive, Cincinnati, OH 45268.
25.  Tax Deduction. Builder shall not deduct the civil penalty paid under this Section

in calculating its federal income tax.
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26. irements of this Consent Decree do not relieve Builder of any
reporting obligations required by the Clean Water Act or implementing regulations, or by any
other federal, state, or local law, regulation, permit, or other requirement.

27.  Whenever any violation of this Consent Decree or any other event affecting
Builder’s performance under this Decree, may pose an immediate threat to the public health or
welfare or the environment, Builder shall notify EPA orally or by electronic or facsimile
transmission as soon as possible, but no later than 24 hours after Builder first knew of the
violation or event. Nothing in this Paragraph relieves Builder of its obligation to provide the
notice required by Section VIII of this Consent Decree (Force Majeure).

28.  Reports required to be submitted pursuant to provisions of this Consent Decree
are to be submitted to the persons designated in Section XTII of this Consent Decree (Notices).

29.  Any information provided pursuant to this Consent Decree may be used by the
United States in any proceeding to enforce the provisions of this Consent Decree and as
otherwise permitted by law.

VIL STIPULATED PENALTIES

30.  Builder shall be liable for stipulated penalties to the United States for violations of
this Consent Decree as specified below, unless excused under Section VIII (Force Majeure). A
violation includes failing to perform any obligation required by the terms of this Decree
according to all applicable require

established by or approved under this Decree. Plaintiff may use the reports submitted by Builder

ents of this Decree and within the specified time schedules
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or information gathered by Plaintiff to identify violations for which stipulated penalties may be

a. Discharge(s) of from a Site to a water of the United States prior

ing coverage as required under an Applicable Permit: $2,500 per day of such

b. Failure to comply with any requirement of Paragraphs 10 (Permits); 11
(Storm Water Plans and Records); 12 (Pre-Construction and Review); 13(a), (b)
(Inspections); 14 (Maintenance); 15(Site Storm Water Compliance Review and Oversight); 18

(Storm Water Training Program); 19 (Storm Water Orientation Program); 20 (Contractor and

Storm Water Consultant Compliance):
Days
1* through 7 days $1000 per violation per day
8® through 14° days $2000 per violation per day
Greater than 14 days $2500 per violation per day.

c. Failure to comply with any requirement of Paragraph 14 (Maintenance):

1% through 7® days $100 per violation per day
8® through 14® days $500 per violation per day
Greater than 14 days $2560~ per violation per day.

d. Failure to comply with any requirement of Paragraphs 8(a), (b), (f)

(Designation of Storm Water Compliance Representatives); 9(a), (b) (Notice to EPA of List of
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Sites); 13(c), (d) (Inspections); 16 (Quarterly Compliance Summary Report); 17 (Corporate

Compliance Summary Report); 21 (Corporate Acquisition); 22 (Submission of Records):

Days

1* through 7% days $750 per violation per day
8% through 14* days $1500 per violation per day
Greater than 14 days $2000 per violation per day.

e. Failure to pay the civil penalty and any accrued interest required to
be paid under Section V, Paragraph 23 (Civil Penalty) when due: $1,000 per day late.
3L

enalties. All penalties owed to Plaintiff under this Section
shall be due and payable within thirty (30) days of Builder's receipt from the United States of a
demand for payment of the penalties, unless Builder invokes the procedures under Section IX
(Dispute Resolution). All payments of stipulated penalties due to the United States shall be made
by Electronic Funds Transfer (“EFT™) to the United States Department of Justice lockbox bank

ng DOJ case number 90-5-1-1-08694 and the civil action number. Payment shall be
made in with the instructions provided by the United States Attorney’s Office after
the Effective Date of the Decree. After payment, Builder shall mail a cover letter specifying the
amount and date of payment, civil action number, DOJ case #90-5-1-1-08694 and reason for
payment, to the United States in with Section XIII (Notices); by email to

acels

eivable. CINWD/@epa gov: and by mail to EPA Cincinnati Finance Office, 26 Martin
Luther King Drive, Cincinnati, OH 45268,

32. " For'stipulated penalties that are assessed “per day,” penalties shall begin to accrue
on the day after performance is due or on the day a violation occurs, whichever is applicable, and
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ce is completed or until the violation ceases. Stipulated
penalties shall accrue simultaneously for separate violations of the Consent Decree. Penalties
shall accrue regardless of whether Plaintiff has notified Builder of a violation, but need not be
paid until a demand is made.

33.  Plaintiff may, in the unreviewable exercise of its discretion, reduce or waive
stipulated penalties otherwise due it under this Consent Decree.

34.  Stipulated penalties shall continue to accrue during any of Dispute
Resolution, but need not be paid until the following:

a If the dispute is resolved by agreement of the Parties or by a decision of

the United States that is not appealed to the Court, Builder shall pay accrued penalties

ined to be owing, together with interest, to Plaintiff within fifteen (15) days of the
effective date of the agreement or the receipt of the United States’ decision or order.

b. If the dispute is appealed to the Court and the Plaintiff prevails in whole or
in part, Builder shall pay all accrued penalties determined by the Court to be owing, together with
interest, within thirty (30) days of receiving the Court’s decision or order, except as provided in
subparagraph c, below.

c. If any Party appeals this Court’s decision, Builder shall pay all accrued
penalties determined to be owing, together with interest, within 15 days of receiving the final
appellate court decision.

35, Bailder shall not deduct stipulate

penalties paid under this Section in calculating

its federal income tax.
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36.  If Builder fails to pay stipulated penalties when due, Builder shall pay interest on

such penalties, at the rate established by the Secretary of the Treasury under 28 U.S.C. § 1961,

P
DOEITITINY

g on the date payment became due. Nothing in this Paragraph shall be construed to limit
Plaintiff from seeking any remedy otherwise provided by law for Builder’s failure to pay any

37.  Subject to the provisions of Section XI of this Consent Decree (Effect of

Reservation of Rights), the stipulated provided for in this Consent Decree
shall be in addition to any other rights, remedies, or sanctions available to the United States for
Builder’s violation of this Consent Decree or applicable law. However, the amount of any
statutory penalty assessed for a violation of this Decree shall be reduced by an amount equal to
the amount of any stipulated penalty assessed and paid pursuant to this Decree for the same
violation.

VIIL FORCE MAJEURE

38.  “Force majeure,” for purposes of this Consent Decree, is defined as any event
arising causes beyond the control of Builder, of any entity controlled by Builder, or of
Builder’s contractors, that delays or prevents the performance of any obligation under this
Consent despite Builder’s best efforts to fulfill the obligation. The requirement that
Builder exercise “best efforts to fulfill the obligation” includes anticipating any potential force
majeure event and addressing the effects of any such event: (2) as it is occurring; and (b) after it
has occurred to prevent or minimize any resulting delay to the greatest extent possible. “Force
Majeure” does not include Builder’s financial inability to perform any obligation under this

Consent Decree.
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39.  If any event occurs or has occurred that may delay the performance of any

obligation under this Consent Decree, whet

her or not caused by a force majeure event, Builder

shall provide notice orally or by electronic or facsimile transmission to the United States as soon

as practicable. Within ten (10) days thereafier, Builder shall provide in writing to the United
States an explanation and description of the reasons for the delay; the anticipated duration of the
delay; all actions taken or to be taken to prevent or minimize the delay; a schedule for
implementation of any measures to be taken to prevent or mitigate the delay or the effect of the
delay; Builder’s rationale for attributing such delay to a force majeure event if it intends to assert
such a claim; and a statement as to whether, in the opinion of Builder, such event may cause or
contribute to an endangerment to public health, welfare or the environment. Builder shall
include with any notice all available documentation supporting the claim that the delay was
amibamble to a force ma;eure event. Failure to comply with the above requirerents shall
preclude Builder from asserting any claim of force majeure for that event for the period of time
of such failure to comply, and for any additional delay caused by such failure. Builder shall be
deemed to know of any circumstance of which Builder, any entity controlled by Builder, or
Builder’s Contractors knew or should have known.

40.  If the United States agrees that the delay or anticipated delay is attributable to a
force majeure event, the time for performance of the obligations under this Consent Decree that
are affected by the force majeure event will be extended by Plaintiff for such time as is necessary
to complete those obligations. An extension of the time for performance of the obligations

affected by the force majeure event shall not, of itself, extend the time for performance of any
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other obligation. The United States will notify Builder in writing of the length of the extension,

mance of the obligations affected by the force majeure event.
41.  If'tbe United States does not agree that the delay or anticipated delay has been or
will be caused by a force majeure event, the United States will notify Builder in writing of its
42.  If Builder elects to invoke the dispute resolution procedures set forth in Section IX
(Dispute Resolution), it shall do so no later than fifteen (15) days after receipt of the United

States’ notice. In any such proceedin

g, Builder shall have the burden of demonstrating by a

ance of the evidence that the delay or anticipated delay has been or will be caused by a
force majeure event, that the duration of the delay or the extension sought was or will be
warranted under the ci

umstances, that best efforts were exercised to avoid and mitigate the

effects of the delay, and that Builder complied with the requirements of Paragraph 39 above.

43.  Unless otherwise expressly provided for in this Consent Decree, the dispute
resolution procedures of this Section shall be the exclusive mechanism to resolve disputes arising

under or with to this Consent Decree.

ution. Any dispute subject to Dispute Resolution under
this Consent Decree shall first be the subject of informal negotiations. The dispute shall be
considered to have arisen when the United States receives from Builder a written Notice of
Dispute. Such Notice of Dispute shall state clearly the matter in dispute. The period of informal
negotiations shall not twenty (20) days from the date the dispute arises, unless that period

is modified by written agreement. If the Parties cannot resolve a dispute by informal

32

Case 3:11-cv-00083 Document 2-2 Filed 02/15/11 Page 12 of 20



negotiations, then the position by EPA shall be considered binding unless, within
twenty (20) days after the conclusion of the informal negotiation period, Builder invokes formal
dispute resolution procedures as set forth below.

45,

Resolution. Builder shall invoke formal dispute resolution
procedures, within the time period provided in the preceding Paragraph, by serving upon the
United States a written Statement of Position regarding the matter in dispute. The Statement of

Position shall include, but need not be limited to, any factual data, analysis, or opinion supporting

Builder’s position and any supporting documentation relied upon by Builder.

46.  EPA shall serve its Statement of Position within forty-five (45) days of receipt of
Builder’s Statement of Position. EPA’s Statement of Position shall include, but need not be
limited to, any factual data, analysis, or opinion supporting that position and any
documentation relied upon by EPA. EPA’s Statement of Position shall be binding on Builder,
unless Builder files a motion for judicial review of the in accordance with the folldwing
Paragraph,

47.  Judicial Review. Builder may seek judicial review of the dispute by filing with the
Court and serving on all representatives of the United States, in accordance with Section XIII of
this Consent Decree (Notices), a motion requesting judicial resolution of the dispute. The
motion must be filed within thirty (30) days of receipt of EPA’s Statement of Position pursuant
to the preceding Paragraph. The motion shall contain a written statement of Builder’s position
on the matter in dispute, including any supporting factual data, analysis, opinion, or
documentation, and shall set forth the relief requested and any schedule within which the dispute

must be resolved for orderly implementation of the Consent Decree.
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48.  The United States shall respond to Builder’s motion within the time period
allowed by the Local Rules of this Court. Builder may file a reply memorandum, to the extent

permitted by the Local Rules.

yiew. Except as otherwise provided in this Consent Decree, in any
dispute that is accorded review on the administrative

record under applicable principles of

administrative law, Builder shall have the burden of demonstrating, based on the administrative
record, that the position of the Ummd States is arbitrary and capricious or otherwise not in
accordance with law. For purposes of this Decree, the administrative record shall comprise the
Statements of Position exchanged by the Parties pursuant to Paragraphs 45, 46 (Formal Dispute
Resolution) above, including any documents attached to or incorporated by reference in those

nents. Except as otherwise set forth in this Consent Decree, in any other dispute, Builder
shall bear the burden of demonstrating that its position complies with this Consent Decree and
better furthers the objectives of the Storm Water Requirements.
50.  The invocation of dispute resolution procedures under this Section shall not, by
itself, postpone, or affect in any way any obligation of Builder under this Consent

Decree, unless and until final resolution of the dispute so provides. Stipulated penalties with

payment shall be stayed pending resolution of the dispute as provided in Paragraph 34. If Builder
does not prevail on the disputed issue, stipulated penalties shall be assessed and paid as provid

ed matter shall continue to ac¢rue from the first day of noncompliance, but

in Section VII (Stipulated Penalties).
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51.  The United States and its representatives, including attomneys, and
consultants, shall have the right of entry into any Site covered by this Consent Decree, at all
reasonable times, upon presentation of credentials, to:

a monitor the progress of activities required under this Consent Decree;

b. verify any data or information submitted to the United States in
accordance with the terms of this Consent Decree;

c. obtain samples;

d. obtain documentary evidence, including photographs and similar data; and

e assess Builder’s compliance with this Consent Decree.

52.  Until one (1) year after the termination of this Consent Decree, Builder shall
retain, and shall instruct its Contractors and agents to preserve, all non-identical copies of all
Records or other information (including documents, records, or other information in electronic
form) in its or its Contractors’ or agents’ possessidn or control, or that come into its or its
Contractors’ or agents’ possession or control, and that relate in any manner to Builder’s
performance of its obligations under this Consent Decree. This information-retention
requirement shall apply regardless of any contrary corporate or institutional policies or
procedures.

53.  Atthe conclusion of the information-retention period provided in the preceding
Paragraph, Builder shall notify the United States at least ninety (90) days prior to the destruction

of any documents, records, or other information subject to the requirements of the preceding
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54.  Builder may assert that certain Records (or other information) are privileged under
the attorney-client privilege or any other privilege recognized by federal law. If Builder asserts

such a privilege, it shall provide the following: (1) the title of the document, record, or

information; (2) the date of the document, record, or information; (3) the name and title of each
author of the document, record, or information; (4) the name and title of each addressee and
recipient; (5) a description of the subject of the document, record, or information; and (6) the
privilege asserted by Builder. However, no Records or other information created or generated
pursuant to the requirements of this Consent Decree shall be withheld on grounds of privilege.

55.  Builder may also assert that information required to be provided under this
Section is protected as Confidential Business Information (“CBI”) under 40 C.F.R. Part 2. Asto
any information that Builder seeks to protect as CBI, Builder shall follow the procedures set forth
in40 CFR. Part2,

56.  This Consent Decree in no way limits or affects any right of entry and inspection,
or any right to obtain information, held by the United States pursuant to applicable foderal, state
or local laws, regulations, or permits, nor does it limit or affect any duty or obligation of Builder
to maintain documents, records, or other information imposed by applicable federal or state laws,
regulations, or permits.

57.  This Consent Decree resolves the civil claims of the United States for the

violations alleged in the Complaint filed in this action through the date of lodging.
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58.  The United States reserves all legal and equitable remedies available to enforce

the provisions of this Consent Decree, except as expressly stated in Pa

agraph 57, This Consent
Decree shall not be construed to limit the rights of the United States to obtain penalties or

injunctive relief under the Clean Water Act or implementin

g regulations, or under other federal
or state laws, regulations, or permit conditions, except as specified in Paragraph 57.
The United States further reserves all legal and equitable remedies to address any imminent and

endangerment to the public health or welfare or the environment arising at, or posed

by, Builder’s Sites, whether related to the violations

addressed in this Consent Decree or
otherwise. The United States reserves all rights against Builder for any criminal liability.

59.  This Consent Decree is not a permit, or a modification of any permit, under any
federal, state, or local laws or regulations. Builder is responsible for achieving and maintaining
complete compliance with all applicable federal, state, and local laws, regulations, and permits;
and Builder’s compliance with this Consent Decree shall be no defense to any action commenced
pursuant to any such laws, regulations, or permits, except as set forth herein. The United States
does not, by its consent to the entry of this Consent Decree, warrant or aver in any manner that
Builder’s compliance with any aspect of this Consent Decree will result in compliance with
provisions of the Clean Water Act, 33 U.S.C. § 1251 et seq., or with any other provisions of
federal, state, or local laws, regulations, or permits.

60.  This Consent Decree does not limit or affect the rights of Builder or of the United
States against any third parties, not party to this Consent Decree, nor does it limit the rights of
third parties, not party to this Consent Decree, against Builder, except as otherwise provided by

law.
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61.  This Consent Decree shall not be construed to create rights in, or grant any cause
of action to, any third party not party to this Consent Decree. |

62.  The Parties shall bear their own costs of this action, including attorneys’ fees,
except that the United States shall be entitled to collect the costs (including attorneys” fees)
incurred in any action necessary to collect any portion of the civil penalty or any stipulated
penalties due but not paid by Builder, if the United States is ultimately successful in that action.

XHI. NOTICES

63.  Unless otherwise specified herein, whenever notifications, submissions, or

communications are required or permitted by this Consent Decree, they shall be made in writing

and addressed as follows:

by U.S. Mail:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

Box 7611

Washington, D.C. 20044-7611

Re: DOJ No. 90-5-1-1-08694

ar

by Overnight Delivery:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

601 D Street, NNW.

Washington D.C. 20004

Re: DOJ No. 90-5-1-1-08694
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Namon Matthews

U.S. Environmental Protection Agency
Region 4

61 Forsyth Street

Atlanta, Georgia 30303-8960

and

Judy Marshall

U.S. Environmental Protection Agency
Region 4

61 Forsyth Street

Atlanta, Georgia 30303-8960

To EPA:

Namon Matthews

U.S. Environmental Protection Agency
Region 4

61 Forsyth Street

Atlanta, Georgia 30303-8960

and

Judy Marshall

U.S. Environmental Protection Agency
§Aa~..:_4, On 4

61 Forsyth Street

Atlanta, Georgia 30303-8960

Justin Myers

Corporate Vice President of Operations
2857 Westport Road

Charlotte, NC 28208

and

Allen Nason

General Counsel

Eastwood Construction, LLC
2857 Westport Road
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Charlotte, NC 28208

Justin Myers

Corporate Vice President of Operations
Eastwood Homes, Inc.

2857 Westport Road

Charlotte, NC 28208

and

Allen Nason
General Counsel
2857 Westport Road
Charlotte, NC 28208

64.  Any Party may, by written notice to the other Party, change its designated notice
recipient or notice address provided above.

65.  Notices submitted pursuant to this Section shall be deemed submitted upon
mailing, unless otherwise provided in this Consent Decree or by mutual agreement of the Parties

66. = The Effective Date of this Consent Decree shall be the Effective Date or the date a
motion to enter the Consent Decree is granted, whichever occurs first, as recorded on the Court’s
docket.

XV. RETENTION OF JURISDICTION
67.  This Court shall retain jurisdiction over this case until termination of this Consent

Decree, for the purpose of resolving disputes arising under this Decree or entering orders
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modifying this Decree, pursuant to Sections IX and XVI, or effectuating or enforcing compliance
with the terms of this Decree.

a The terms of this Consent Decree, including any attachﬂdappmdxces,may
be modified only by a subsequent written agreement signed by all the Parties.
b. Where the modification constitutes a material change to this Decree, it
shall be effective only upon approval by the Court.
69.  Any disputes concerning modification of this Decree shall be resolved pursuant to
Section IX of this Decree (Dispute Resolution), provided, however, that, instead of the burden of
proof provided by Paragraph 49, the Party seeking the modification bears the burden of

sted modification in accordance with Federal Rule of

Civil Procedure 60(b).

70.  Afier Builder has completed the requirements of Section IV (Builder’s
Compliance Program) of this Decree, has thereafter
compliance with this Consent Decree and Builder’s permits for a period of three years, has

complied with all other requirements of this Consent Decree, and has paid the civil penalty and
any stipulated penalties that are due as required by this Consent Decree, and provided that there
are no unresolved matters subject to dispute resolution pursuant to Section IX and no

enforcement action under this Decree is pending, Builder may serve upon the United States a
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Request for Termination, stating that Builder has satisfied those requirements, together with all
necessary supporting documentation.

71.  Within thirty (30) days of receipt by the United States of Builder’s Request for
Termination, the Parties shall confer informally concerning the Request and any disagreement
that the Parties may have as to whether Builder has satisfactorily complied with the requirements
for termination of this Consent Decree. If the United States agrees that the Decree may be
terminated, the United States shall submit, for the Court’s approval, a motion for termination of
the Decree.

72.  If the United States does not agree that the Decree may be terminated, Builder
may invoke Dispute Resolution under Section IX of this Decree. However, Builder shall not
seek Dispute Resolution of any dispute regarding termination, under Paragraph 45 of Section IX,
until ninety (90) days after service of its Request for Termination. In any dispute concerning
termination of this Decree, Builder shall bear the burden of proving that all conditions required
for termination of this Decree are satisfied.

73.  This Consent Decree shall be lodged with this Court for a period of not less than
thirty (30) days for public notice and comment in accordance with 28 C.F.R. § 50.7. The United
States reserves the right to withdraw or withhold its consent if the comments regarding the
Consent Decree disclose facts or considerations indicating that the Consent Decree is inappro-
priate, improper, or inadequate. Builder consents to entry of this Consent Decree without further

notice and agrees not to withdraw from or oppose entry of this Consent Decree by this Court or
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to challenge any provision of the Decree, unless the United States has notified Builder in writing

that it no longer supports entry of the Decree.

74.  The undersigned representative of each Party certifies that he or she is fully
authorized to enter into the terms and conditions of this Consent Decree and to execute and
legally bind the Party he or she represents to this document.

75.  This Consent Decree may be signed in counterparts, and its validity shall not be
challenged on that basis.

76.  Builder agrees to accept service of process by mail with respect to all matters
arising under or relating to this Consent Decree and to waive the formal service requirements set
forth in Rules 4 and 5 of the Federal Rules of Civil Procedure and any applicable Local Rules of
this Court including, but not limited to, service of a summons.

XX. INTEGRATION

77.  This Consent Decree constitutes the final, complete, and exclusive agreement and
understanding among the Parties with respect to the settlement embodied in the Decree and
supersedes all prior

settlement embodied herein. Other than the Appendices, which are to and incorporated

agreements and understandings, whether oral or written, concerning the

into this Decree, no other document, nor any representation, inducement, agreement,

ing, or promise, constitutes any part of this Decree or the settlement it represents, nor

shall it be used in construing the terms of this Decree.
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XXI
78.  Upen approval and Entry of this Consent Decree by this Court, this Consent
Decree shall constitute a final judgment of this Court as to the United States and Builder. The

Court finds that there is no just reason for delay and therefore enters this judgment as a final

under Fed. R. Civ. P. 54 and 58.

XXII. APPENDICES

dices are attached to and part of this Consent Decree:
“Appendix A” is the List of Sites; | |
“Appendix B” is the SWPPP Guidance and Templates;
“Appendix C” is the Pre-Construction Inspection and Review Form;
“Appendix D” is the Site Inspection Report;
“Appendix E” is the Quarterly Compliance Inspection/Compliance Review Form
“Appendix F” the Quarterly Compliance Summary Report Form;
“Appendix G Corporate Compliance Summary Report;
“Appendix H” is the Training Program Syllabus;
“Appendix I” is the Training Exam;
“Appendix J” is Listed Contractors;
“A K” is Dos and Don’ts Lists.

Dated and entered this __ day of , 2010,

UNITED STATES DISTRICT JUDGE
[ ] District of / 7
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28 CFR § 507

FOR PLAINTIFF UNITED STATES OF AMERICA:

Date: [ /23S /4 ,
IGXACIA MORENO
Assistant Attorney General
Environment and Natural Resources Division
U.S. Department of Justice
Washington, D.C. 20530

/;f [
Date: | /50 /1] i
—"—!['“‘“‘i".kj-"i—”“‘" 3
) ESPERANZA ANDERSON

Trial Attorney

Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

P.O. Box 7611

Washington, D.C. 20044
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(Continued)

(4; 10

US Ezmmnmnal?memonAgemy Region 4
61 Forsyth Street, S.W.
Atlanta, GA 30303
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FOR PLAINTIFF UNITED STATES OF AMERICA:
{Continued)

Date: 2”7 {1~ 1]

MARK POLLINS

Director, Water Enforcement Division
Office of Civil Enforcement
Office of Enforcement and Compliance Assurance
U.S. Environment Protection Agency

2248A Ariel Rios Bldg

1200 Pennsylvania Ave.,, NW
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WEHEREBYCONSENTmmcenﬁyoﬁheConsentDecreemUnmd_Sm&s_L_
3 o : wood Homes, Inc., subject to the public notice

reqmmments of
28 CFR. § 50.7.

FOR DEFENDANT EASTWOOD CONSTRUCTION, LLC:

ALLEN NASON

General Counsel

Eastwood Construction, LLC
2857 Westport Road
Charlotte, NC 28208
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Company: List Of Sites Appendix "A" As refrenced In paragraph 9-on page 12 of the Consent Decree
"Site Name Specific Site County and State | Date PGIR Signed|  Estimated Number of Name of Fermit | Noftice of
Location [Cross Acres to be Disturbed Holder Termination




Appendix "B” SWPPP (riteria  Asreferenced in paragraph 11 on page 14 of Consent Decree

SWPPP Criteria
For Storm Water Pollttion Provention Plan Preparation

These guidelines are intended to akl in contracting for consulting services for the preparation of Storm
Water Plans Pollution Prevantion (SWPPP). They are also intended t act a8 a checklist by w
consultants and Builder psrsonnel can define the scope of work expected. Tmmmmadhe
provided o the SWPPP preparer,

relevant mmmmm mmmmmmuﬂa&sm&wmmaﬁm
the state's storm water regulations that apply 1o the parficular site. In states where U. 8 EPAIm er
the Clean Water Act NPDE S permiting program, mwwmmmmm
the "National Polluion Discharge Elimination System (NPDES) Generst Permit for Dischatge fom Large
and Small Conskuction Activities" or individual NPDES permit that applies fo the particular sile. In
addition, some authorized stales require that the BMP's selected for and installed in a site meet the
technical specifications set forth in the state's BMP manual or erosion and sedimentation conbgl manual.
mmmwmwwmwmmmwmmmmmnammn@m

; struction, LLC. and ofher
mmmmm mwmmamwmwwm
the development of the SWPFP was guided by the following requirements of Paragraph 11 of the
Consent Decree:

0] Be site specific;

® Mmmmmmmwmmmmdm

) WWMMWWMmWMMWMM
Applicable Permit; '

) m:aom mmawmmmmmmmmm
of the Applicable Permit and 1o guide those responsible for overseeing implementation of
the SWPPP at gach stage of consiruction; and

v List the names of the Site Storm Water Compliance Representative(s) and the Corporate

Case 3:11-cv-00083 Document 2-3 Filed 02/15/11 Page 11 of 21




Appendix “B” SWPPP Criteria  As referenced in paragraph 11 on page 14 of Consent Decree

SWPPPs should be casy to follow and imploment - Although it is important that the SWPPP be easy
&MWMWQWWW knsaqw&yormoremmﬂtwm swmpbe

mmmmmmmammmmemm
mmmmwwwgm;

Capies of any federal, siate or local storm water related permits should be included. Careful
consideration should be given to ensuring that all relevant permits have been or will be obtzined,
including whether there are any contraciors or subcontraciors that need separate storm water
permit coverage.

. Storm Water Pollution Prevention Plan (SWPPP) Certification

@) Signed by the owner of the site

b} Signed by the operator ofthe site

€) memmﬁ\wmmﬁmww
d) Alog o record amendments tothe SWPPP and correspond

An example of the Title Block for the cerlification is as shown below:

ABCDEFE HOMES
A Morth Carofina LLC

Name;
Tifle:

. WM

WWMQWMW phone numbers and a description of the dufies of each
is respons mmmmﬁmmmmmqmmmapmta
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Appentix “B”

enced in paragraph 11 on page 14 of Consent Decree

In addition, the Consent Decree requires sach SWPPP to include the name of the Site Water

M.  Notice and Recording
a) Posting NO}

k)
¢

Location of SWPPP and Inspection Reports.
Retention of Records.

V.  Responsibiiities of Ownare and Operators

A fist of activities that must be completed by the owner(s) and who is responsible
for each activity.

Vi  Definition of Area

a)

b)
o

9
e

n

9

h)

of the site. Inciude all names by which the Site has been known.
mmmmdﬂaumm«mmmmmm@
sdicionat authority for storm water

mﬁmmmm&e single family detached residential, fownhouse, condo
development).

A description of any other activibes such as dedicated crusher plants, asphalt plants,
Estimates of the tolal area expecied to be disturbed by excavalion, grading, or cther
Estimates of the percentage of impervious arsa and the runoff cosficient before and

A general location map (e.g., USGS guadrangle map, a portion of a city or county map
or vther map with enough detail to show the location of the construction sité and waters
of the United States within one mile of the site).

Vil She Plan and BMP Map

2)
b)

¢
4
€
7
9

h)

Direction of storm water flow and approximate slopes anficipated after major grading
activities.

Araas of soil disturbance and areas that will not be disturbed, including natural
features to be preserved,

Logations of major strucihural and non-siructural BMPs.

Locations where stabilization practices are expected o ocour.

Locations of all waters of the United States, including wetiands. Note any siream crossings,

on the site, if applicable, where storm water dischanges o walers of the Uniled
Areas where final stabilization has been accomplished and no further construction-phase
permit requirements apply.

Vill. Endangered and Threatened Species and Critical Habitat Protection

| Case 3:11-cv-00083 Document 2-3 Filed 02/15/11 Page 13 of 21
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Appendix 8" SWPPP Criterie  As referenced in paragraph 11 on page 14 of Consent Decree

X. Historic Properties Protection
X. Stztementand Description of Storm Water Discharge Management Controls to Reduce

Pollutants

a) zscription of all pellutant control measures (L.e. BMPs) that will be implemented as
part of the construction activity to confrol poliutants in storm water discharges. Each
major aclivity in the site construclion process should be clearly defined and the BMPs

B)  Adeseriplion of inferim and permanent stabffization practices for the site, including a
schadule of when the practices will be implemented,

£)  Deseription i the infended construclion sequencing and timing of major events, including
major grading aclivities, when construction activilies are to cease temporarily or
mmamdmmmmmwwmmmmmm
A description of structural praciices 1o divert flows from exposed soils, retain/detain flows
mmmmmmwwmmwmamm

; struction wmwmmmmhmmdm

] Ammwmmmmmmm@mmmmmm
or any other poliutant other than sediment, including building materials, to the waters of
the Uniled States.

g} Adescription of the measures 1o minimize, to the extent practicable, offsite vehidle tracking
of sediments onto paved surfaces gnd the generation of dust.

h}  Adeseiption of controls and measures thiat will be implemented fo control the Storm water

X.  Description of Non-Storm Water Discharge Management Controls to Reduce Pollutants
a} Discharges from fire fighting activities.

b}  Fire hydrant flushing.

¢}  Waters used to wash vehicles where detergents are not used.
d) Water used fo control dust.

€} wwmeaMmewmdmmm

f Mmm ndensal

@
)
i}

Xi. Procedures for Dealing with Spilis, and Releases in Excess of Mandaled Reportable

a)  Aflist of emergency contact numbers.
b} Ammmmm:wmmqwﬁy@m
(7] cedures for dealing with and reperting spills and releases.

XHL  Haintenance of Storm Water Discharge Management Controls.

Case 3:11-cv-00083 Document 2-3 Filed 02/15/11 Page 14 of 21
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Appendix “B" SWPPP Criteria As referenced in paragraph 11 on page 14 of Consent Decree

xw.

Xv1i1.

a) A description of the maintenance requirements for the BMPs that are instalied.
Inspections
a) Freguency of inspection:
b) Standardized forms for inspection reports.
¢} Corrective Action Log.
Procedures for Updating and Modifying the SWPPP
a) Astatement explaining when the SWPPP must be amended. -
b) A statement of the procedure that should be followed to update and modify the SWPPP.
Traini
Document the training conducted for the steff and subcontractors.
Notice of Termination

a) When a NOT is filed.
b} Procedure for filing a NOT.

Case 3:11-cv-00083 Document 2-3  Filed 02/15/11 Page 15 of 21
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13, Mam&mm the instalied storm
wter condrols appear to be working
properiy and are they appropriate for

isting conditions at the Site?

Case 3:11-cv-00083 Document 2-3 Filed 02/15/11 Page 16 of 21



Appendix "C* Pre-Construction and Inspection Review Form As referenced in paragraph 12 on page 16 of the Consent Decree

investigati ; ‘ i ot e
mmmmmwmammmmmma

Name Signaure

Title Date

This form is to be kept with the SWPPP at all times
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AMMWMW
arm poilutants discherging from the

&mmﬁ»mmmm
the SWPPP consistent with sach

cmmmmw
needed?

D. Are all Site Storm Water Controls
Mmmmﬂwp’?
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Appendix “D” Site Inspection Report
mmmmzzmwne&mmm

J. Are hazardous materials propery
managed?

K. 1s excess sediment being handled
Mmm&m

L. Are washouts properly mstalied and
maintained?

M. Arp controls present for trash, debris,
and fitter?

N. Are wasie receptacies properly
located?

©. Additional cleanup needed?

L Geneml - Yes | No WA | Responsive Action Log
P. Is contact information provided on site?

Q. Are the Appiicable Permit and the
SWPPP on site?

amwmmw
inspection been tmely addressed?

$. Have there been any Federsl/Stale
inspections since last inspeciion?

T. Are the Site Inspection Report Forms
WWNWM&?
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As referenced in paragraph 13 on page 17 of the Consent Decres
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Appendix “E” Site Inspection Report
Asreferenced in paragraph 15 on page 19 of the Consent Decree

R (A

B. Ara the Site Storm Water Controls and

C. Are additiona! Storm Water Controls
noaded?

D. Are gl Site Storm Water Controls
shown ort he Site Map?

g

Case 3:11-cv-00083 Document 2-3 Filed 02/15/11 Page 21 of 21




Appendix “E” Site Inspection

Report
As referenced in paragraph 15 on page 19 of the Consent Decree

R v;?u'

Ne

J. Are hazardous matersls properdy
managed?

K Is axcess sediment being handied

properly on streelds 5 gutiers, '

- ’, . LE!IIBI‘I! e

P. Is contact information provided on site?

Q. Are the Applicabie Permit and the
BWRPP on site?

R. Have Responsive Actions from last
inspection been fimely addressed?

$. Have there been any Federal/State
inspechions since last nspection?

T. Are the Site Inspeclion Report Forms

signed by the appropriate person(s)?

Case 3:11-cv-00083 Document 2-4  Filed 02/15/11 Page 1 of 20
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Appendix “E” Site Inspection Report
As referenced in paragraph 15 on page 19 of the Consent Decree

inspecior
Title Name:
Title:
inspector Information:
Signature:
Signature:

Case 3:11-cv-00083 Document 2-4 Filed 02/15/11 Page 2 of 20



Appendix "E” Quarterly Compliance Review Form
As referenced in paragraph 15 on page 18 of the Consent Decree

Quarterly Compliance Review for to
Site Name: :
Date of Review: Site Inspected By: Location:

Site Storm Water Compliance Representative:
Corporate Storm Water Compliance Representative:

If the Corporate Storm Water Compliance Representative conducts the Quarterly Inspection:

The Corporate Storm Water Complinace Representative must complete boxes 1 and 2 for ,‘
each of the topics listed below: : 3

i a Designee (e.g. 8 storm water consuitant) conducts the Quarterly Complianee Inspection:

o The Designee must complete boxes 1 and 2 for each of the topics listed below, and
e The Corporate Storm Water Complisnce Represcatative must complete box 3 for each of the

Upon completion of the Quarterly Compliance Inspection, each of the following topics should be
reviewed with all of the Site Storm Water Compliance Representatives. When the review is
completed, the Corporate and the Site Storm Water Compliance Representatives must sign the
form in the space provided below.

A. Physical Condition of the Site and BMPs
1. Are there compliance issues related to the physical condition of the Site or BMPs? (circle one) Y or N If
“yes” what are the issues? What are the causes?

2. If“yes” is circled in question 1, recommended actions to address these issues inchude:

3. H“yes” is circled in question 1 and the Quarterly Compliance Inspection was conducted by a Designes,
does the Corporate Storm Water Compliance Representative have additional recommendations? Y or N If

Case 3:11-cv-00083 Document 2-4  Filed 02/15/11 Page 3 of 20



Appendix “E” Quarterly Compliance Review Form
As referenced in paragraph 15 onpage 19 of the Consent Decree

B. Adequacy of the Site Storm Water Pollution Prevention Plau
1. Are there inadequacies in the Storm Water Pollution Prevention Plan ?
(circle one) Y or N If “yes,” describe any inadequacies.

2. H“yes” is circled in question 1, recommended actions to address these issues include:

3. If“yes” is circled in question 1 and the Quarterly Compliance Inspection was conducted by a Designee,
does the Corporate Storm Water Compliance Representative have additional recommendations? Y or N If
“y%,” ﬁst ki‘i‘&ﬂxifi.t&x;h

C . Adequacy of Record Keeping
1. Are there inadequacies in the recordkeeping
“yes,” desoribe any inadequacies.

2. If“yes” is circled in question 1, re

3. If “yes” is circled in question 1 and the Quarterly Compliance Inspection was conducted by a Designee,
does the Corporate Storm Water Compliance Representative have additional recommendations? Y or N If
“yes,” list recomumendations: '

B. Contractor Compliance with Storm Water Requirements YorN
1. Are there any storm water compliance issnes being caused by contractors or subcontractors? (circle one)

2. If“ves,” is circled in question 1, recommended actions to address these issues include:

3. If“yes” is circled in question 1 and the Quarterly Compliance Inspection was conducted by a Designee,
does the Corporate Storm Water Compliance Representative have additional recommendations? Y or N If

Case 3:11-cv-00083 Document 2-4  Filed 02/15/11 Page 4 of 20



Appendix "E” Quarterly Compliance Review Form
As referenced in paragraph 15 on page 19 of the Consent Decree

4. Arethere any storm water compliance issues related to off-site activities? Y or N If yes please list

E. Number of Responsive Actions not Performed in the Time and Manner Reguested by the

Applicable permit
1. Are there compliance issues with the number of Responsive Actions not performed in the time and
manner required by the Applicable Permit? (circle one) Y or N If “yes,” what are the issues? What
are the causes?

2. H*yes” is circled in question 1, recommended actions to address these issues include:

3. H“m”mmhqumonlmdﬁwwmmmwmmmdbyammm
does the Corporate Storm Water Compliance Representative have additional re e ~
“yes” list recommendations:

F. Recurring Compliance Issues at the Site
1. Are there recurring complience issues at the Site? (circle one) Y or N If “yes,” what are the issues? What
are the causes?

2. I “yes” is circled in question 1, recommended actions to address these issues include:

3. H“y&s”mmdequu&mlandthc@wwlymmnmmmmmbyam%
does the Corporate Storm Water Compliance Representative have additional recomimendations? ¥ or N If
“yes.” list recommendations:

Site Storm Water Compliance Corporate Storm Water Compliance
Representative Representative
Date Date

Case 3:11-cv-00083 Document 2-4 Filed 02/15/11 Page 5 of 20
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Appendix “F” As referenced in paragraph 16 on page 19 of the Consent Decree

Quarterly Compliance Summary Report
For: to

l. Overview
[Provide a brief and general discussion of the data presented in this
report]

Ii. Information for Categories of Self-Reported Stipulated Penalties
A. Discharges

Number of days of discharge of pollutants from a Site to a water of the
United States prior fo obtaining coverage under an Applicable Permit

Name of Site State Days

B. Pre-Construction Inspection Report and Review

Number of fallures to perform timely required Pre-Construction
Inspection and Review. (PCIR) )

Number of faitures to document and Sign Pre-Construction
Inspection and Review Form. (PCIR) {Appendix C)

Number of failures to carry out Action lterns from PCIR prior to
Beginning construction activity.

€. Site Inspections

_ Number of failures {o perform Site Inspections.
Number of failures to document Site Inspections on
Appendix *D"

D. Quarterly Compliance Inspection and Review
Number of failures o perform the Quarterly Compliance Inspection
and Review.
Number of failures to carry out action items from Quarterly
Compiiance Inspection and Review.
Number of failures to document Quarterly Compliance
Inspection Review using Appendix E
Number of failures to document Quarterly Compliance Summary
Report (Appendix F)

Case 3:11-cv-00083 Document 2-4 Filed 02/15/11 Page 6 of 20



Appendix "F” As referenced in paragraph 16 on page 19 of the Consent Decree

Number of failures to document and submit Compliance Summary
Report (Appendix G)

E. Trained Site Storm Water Compliance Represeniative

Number of failures to have a trained SSWCR as required for the
reviewed Quarter,

F. Trained Corporate Storm Water Compliance Representative

Number of failures to have a trained Corporate Storm Water
Compliance Representative during the reviewed quarter.

G. SWPPP on Site

Number of failures to have SWPPP at site or location of SWPPP
posted on site.

H. Amend SWPPP on Site
Number of failures to have adeguate/updaled SWPPP for each site.

i. Responsive Actions

Number of failures to complete Responsive Actions with
in time period as required by applicable permit.

Hil. Training Program
[Provide a written evaluation of Eastwood’s sform waler training program and a
description of any significant proposed changes for EPA approval ]

IV. Signature and Certification

| certify under penalty of law, that this document and all attachments were
prepared under my direction or supervision in accordance with a system
designed to assure that qualified personnel properly gathered and evaluated the
information submitted. Based on my inguiry of the person or persons who
manage the system, or those persons directly responsible for gathering
information, the information submitted is, fo the best of my knowledge and belief,
tfrue, accurate, and complete. | am aware that there are significant penalties for
submitting faise information, including the possibifity of fine and imprisonment for
knowing viclations.

Case 3:11-cv-00083 Document 2-4 Filed 02/15/11 Page 7 of 20
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Appendix “F* As referenced in paragraph 16 on page 19 of the Consent Decree

Corporate Storm Water Compliance Representative

Name Signature Date

V. Distribution
Once completed, this report must be sent to the following persons:

All Storm Water Compliance Representatives

@

Case 3:11-cv-00083 Document 2-4  Filed 02/15/11 Page 8 of 20
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Appendix “H”
The Training Program Syllabus

As referenced in paragraph 18 on page 21 of the Consent Decree
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Appendix “H”
The Training Program Syllabus

As referenced in paragraph 18 on page 21 of the Consent Decree

Eastwood Storm Water Training:
6 Hour Course

Given to: Any Eastwood employee who primarily and directly supervises
activity in the field, including Site Storm Water Compliance representative and the
Corporate Storm Water Compliance Representative.

Format: Classroom Environment, followed by on-site training

sriificate: Successful completion of the course will result in the attainment of
asmnnWaﬁerCompﬁanceTmngcmzﬁm

Contents: The basics of a successful Storm Water Compliance
Training Program for the homebuilding industry.

e Reguiatory Overview

o Brief overview of the Clean Water Act and EPA’s Storm
Water Regulations, and their relationship with the State
Storm Water Programs

o Background on the Consent Decree

» Storm Water Basics

o Storm water poliutants and discharges

o Storm water controls and practices

o Non-storm water pollutants and discharges
o Non-storm water controls and practices

» Storm Water Permitling Basics

o Regulated jobsites and discharges

o Regulatory authorities and their permits

o Notices of intent {or similar forms)

o Consent Decree requiraments {pre-construction
inspection review)

« Contents of a Storm Water Plan

¢ Eastwood Development Guidance

o Maps

o Storm Water BMP’s

o Non-storm water controls and practices
o Signatures

» Jobsite Inspections
o Forms

o Frequency

o Signatures

o Maintenance

© Recordkeeping

Case 3:11-cv-00083 Document 2-4  Filed 02/15/11 Page 11 of 20




Appendix “H”
The Training Program Syllabus

As referenced in paragraph 18 on page 21 of the Consent Decree

o Government inspections {federal, state and local)
o Consent Decree requirements (inspection form,
maintenance fracking program, and signature
requirements)

« Quarterly Compliance Inspections and Reporting

o Quarterly Compliance inspections o infernal reporting
o Summary Reports

o Sanctions for non-compliance

o Contractor Oversight

o Contracts

o Educational material

o Signage

o Sanctions for non-compliance

» Winding Down a Jobsite
o Final inspection
o Notice of Termination (or similar form)

» Where to Get Help?

o Storm Water Consultants

o Internet resources

o Corporate Storm Water Compliance Representative

Case 3:11-cv-00083 Document 2-4 Filed 02/15/11 Page 12 of 20



ix “I”
As referenced in Paragraph 18 on Page 21 of the Consent Decree

Storm Water Compliance Training Program Exam

1. Which federal regulatory agency is respongible for overseeing and enforcing
storm water compliance?

a. NRA

b. EPA

¢. NPDES

d. USDA

ges of storm water from Easiwood construction sifes require a federal or

3. Some states are authorized to issue storm water permits under the NPDES
program.

a. True

b. Faise

4. Federa! and State administrative agencies can impose monetary penaities for
discharges of storm water from a construction site without proper permit

a. True

b. False

5. Intentiona! and willful violation of a storm water permit may result in criminal
prosecution and imprisonment.

a. True

b. False

6. In addition to the conditions of a storm water general permit, Eastwood is also
subject to additional conditions pursuant to:

a. the Consent Decres

b. applicable local programs
¢. both

d. neither

7. According to EPA, construction activity can be a potential source of storm water
pollution because:

a. Construction activities disturb soil. When it rains on a construction site,

rainwater typically wears away {erodes) the disturbed soil faster than if
construction were not oceurring. Rainwater that does not soak in where it

lands gathers the silt and sediment, which may then make its way into
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dix “I”
As referenced in Paragraph 18 on Page 21 of the Consent Decree

creeks, streams and rivers.

b. Construction involves other types of loose materials that can be
transported by storm water into our nation’s waters. For example, the
construction process can producs trash, cement dust, sawdust, etc., all of
which might be swept up in storm water.

¢. Construction activities also may involve using moter oil, hydraulic fluid,
solvents, oil-based paints, machine oil, port-a-potties and their contents,
and other chemicals.

d. All of the above.

8. Erosion can be caused by:
a. Rainfall

b. Wind

. Snowmelt

d. All of the above

9. SWPPP stands for:
a. Storm wm Pollution Ptevemon Plan

10.Drawings are an optional wmpomnt of the SWPPP,
a. True
b. False

11.For each site, Eastwood must provide timely nofification to the permitling agency:
a. Before any consfruction begins

b. After construction ends

¢. Continually during construction

d. A& Bonly

- 12.Each Eastwood division must understand the process for oblaining permit
coverage in the parlicular state and localities where they do business.
a. True
b. False

13.Most states require a storm water permnit applicant to file an NOI. NOI stands for:
a. Nationat Operating Instruction

b. Nofice of Inspection

c. Notice of intent

d. Never Qur Intention
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Appendix “I”

As referenced in Paragraph 18 on Page 21 of the Consent Decree

14.Most NOls and similar applications are swom statements of the applicant’s intent

to meet all prospective permit obligations, which means:
a. Implement a SWPPP

b. Maintain BMPs

¢. Conduct regular inspections

d. Keep the records

e. Al of the above

15.Which of the following tasks must be completed before begirming construction:

a. Obtain permit coverage for the site

b. Prepare a SWPPP

¢. Install BMPs as required by the SWPPP

d. Complete a Pre-Construction Inspection and Review
e, All of the above

16.A Pre-Construction Inspection and Review is not necessary as long as BMPs are

instalied before starting construction activities.
a True
b. False

17.BMP is a an acronym for;

a. Best Monitoring Possible

b. Best Management Practice
¢. Basic Municipal Protection
d. Better Maintenance Praclice

18.BMPs may be

a. Structural and Permanent
b. Structural and Temporary
¢. Non Structural

d. All of the above

18.Determining the best management practices for any given construction site will

depend on which of the following:
a. Regional climate
b. Expected rainfall
¢. Topography
d. Sofl type
. All of the above and more

20.8tabilized entrances are important because;

a. The rip rap keeps the riff raff out of the construction site

b. They heip reduce vehicle tracking

¢. They serve as a place to deposit rocks and debris dug up during land
development

d. All of the above
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Appendix “I”
As referenced in Paragraph 18 on Page 21 of the Consent Decree

21.A subcontractor is sllowed to wash out concrete at a storm drain inlet if there is
~ inlet protection instalied.

a. True

b. False

22.The proper location for portable restroom is:

a. On top of a storm drain inlet

b. At the site entrance

c. Behind a curb or roadway and anchored to the ground
d. Inside the construction trailer

23.Loose frash is allowed to blow around the job-site as long as an NO| has been issued
a. True
b. False

24.Unless the applicable general permit or the SWPPP requires otherwise, most
manufacturer guidelines require sediment to be removed from behind silt fences
when buildup exceeds:

a. 30% of the height of the silt fence

b. 50% of the height of the silt fence

c. 0% of the height of the silt fence

d. 758% of the height of the silt fence

25.For each site, Eastwood must conduct routine inspections of BMPs, and must
retain a written record of each inspection.

a. True

b. False

26.1f a seif-inspection reveals a problem with a BMP, Eastwood must promptly:
a. Repair, replace or mainiain the BMP or document why the work cannot be
done

b. Create a written record showing what was done and when

¢. Keep the record on file throughout the site’s life

d. All of the above

27.During construction, inspechions shall be conducted:

a. Every 7 days

b. Every 14 days and within 24 hours of 2 0.5 inch rain event

¢. At the frequency set forth in the SWPPP

d. Al the frequency set forth in the applicable permit

€, Pursuant fo the most frequent schedule establishedby CorD

28.When noting corrections on the Responsive Action Log, the date that should be
entered is:

a. The date of the inspection that identified the needed correction

b. The date of the inspection where it was cbserved that the correction was

made

c. The date that the correction was made

d. There is no requirement fo enter the date of correction
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Appendix “I”
As referenced in Paragraph 18 on Page 21 of the Consent Decree

29.The allowable fime frame for action items to be addressed is;
a. Immediately upon discovery

b. Within 14 days of discovery

¢. Whenever the BMP contractor is available

d. Within the time period described in the SWPPP

30.Why is it important to address and document action items?

a. it will help protect against excess sediment or poliutants leaving the site
b. itis required by the government

¢. Ignoring action termns and documentation can lead to stipulated penalties
d. Ignoring action items and documentation may lead to regulatory
enforcement action

. All of the above

31.Inspection reporis shall be signed and dated by

a. The Field Manager

b. The Division President

¢. The consultant who prepared the Storm Water Plan

d. The person conducting the inspection and the Site Storm Water

32.Each site will undergo a quarterly compliance inspection and review designed to:
a. ldentify and reclify recurring compliance issues

b. Collect data regarding site storm water performance

¢. Provide coaching to Site Storm Water Compliance Representatives

d. All of the above

e. None of the above

33.As warranted by changing circumstances, a SWPPP should be amended from time
to time during construction to reflect:

a. The addition of BMPs

b. Relocation of BMPs

¢. Substitution of BMPs

d. All of the above

34.Who would nommally approve an amendmsnt to a SWPPP?

a. Any Eastwood construction employee

b. An EPA inspector

¢. The Site Storm Water Compliance Representative or Corporate Storm
Water Compliance Representative

d. None of the above

35 When there is a reportable hazardous spill on Site, the SSWCR or CSWCR must
be nofified

a. Immediately

b. Within 48 hours

¢. Within 7 days

d. The next time the CSWCR is on site
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Appendix
As referenced in Paragraph 18 on Page 21 of the Consant Decree

36.Typically, “final stabilization” occurs when all exposed soll is uniformly vegetated
atammmatmmtpamaf&emml “ackground” level of

37.An NOT should be filed only:

a. 14 days before construction is completed.

b. When absolutely all parcels are transferred (all houses completely finished
and delivered, and all infrastructure improvements are certified complete
and delivered to a local government or homeowner association)

¢. Some parcels remain under Eastwood's ownership, but no construction
whatsoever — not even on-site construction — is occurring anywhere on the
remaining parcels, and the remaining parcels are sufficiently vegetated to
beeomdmd“ﬁnaﬂystabmzed

d. Any of the above

e.BorConly

%Cwmd%s@dﬁwkﬁwmgdmm%smmmmmmmmw
or their location posted if there is no construction trailer or office on Site?

a. A site map (or a chronological series of site maps) showing the location of

BMPs ‘

b. Site Inspection Reports

¢. Responsive Action Logs

d. All of the above

39.During construction, the SWPPP must be maintained or its location posted:
a. On site

b. At the sales office

¢. In your vehicle

d. All of the above

40.For help understanding how to achieve and maintain strict compliance with storm
water obligations, you may contact:

a. Any Site Storm Water Compliance Representative

b. Any Corporate Storm Water Compliance Representative

¢. The Storm Water Training Materials

d. Any of the above
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Appendix “J”

1. Earthwork and Grading Contractors
smmmmmm M,Mﬁrain Paving, Flatwork}

PNOANPPN;
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Appendix “K”
Do’s & Don'ts

As referenced in paragraph 19 on page 23 of the Consent Decree

DO go to the Site Storm Water Compliance Representative (SSWCR)
with any questions regarding storm water poliution prevention on this list.

DO immediately comply with any instructions given by the SSWCR
or other Eastwood Employes

DO place all trash and debris in the receptacles provided.
DO use designated washout areas for cleaning eguipment
{mortar mixers, concrete trucks)

DO report any spills of petroleumn or other chemicals to the SSWCR.

DON'TS

DONT disable, damage, drive over, or interfere with any straw, rock or matted
stabifization devices.

DON'T allow any solvents, chemicals, or rinse liquids to drain into a
street or storm drain, a creek, waterway, or any water body.

DON’T dizable, damage, or interfere with any silt fence or similar
erasion control .

For example, DON'T run over a silt fence or straw wattle or
forget to replace any silt fence or straw wattle you temporarily relocate.

DON'T disable, damage, or interfere with any inlet protection device
For exarnple, DON'T remove infet protection device or place dirt or debris

in or adjacent to inlet protection devices

DON'T disable, damage, or interfere with any storm water poliution prevention
controls.

For example, DON'T enter construction site except through approved
construction entrances.

DON'T disable, damage, or interfere with any other storm water pollution
prevertion controls.
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