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IN THE UNITED STATES DISTRICT-COURT
FOR THE EASTERN DISTRICT OF LOUISIANA

UNITED STATES OF AMERICA,
Plaintiff,
V. Civil Action No. 02-3618
. . : Section "A" '
CITY OF NEW ORLEANS; CFI INDUSTRIES, INC., Magistrate 3

formerly doing business as Letellier Phillips Paper
- Company; DELTA BY-PRODUCTS, INC,;
"EDWARD LEVY METALS, INC, ‘

Defendants.

CONSENT DECREE
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I. BACKGROUND

A. -The United States of America ("Uﬁited States"), on behalf of the Administrator ot‘ the
United Statés Environmeptal Pr’otectién Aéency ("EP "}, filed tl complaint in thié matter
pursuant to Set:tion 107 of the Comprehensive Enxtiromnental Response, Compensation, and
Liability Act of 1980, 42 USC § 9607, as amendf:d ('.'CERCLA"), against, inter alia, Delté By- -
Products, Inc. ("Delta") and Edward Levy Metals, Inc. ("Levy "), seeking reimbursement of
response costs incurred or to be incurréd for response actidné tai<en at or in connection i\.avith the .
release or threatened release of hazardous substances at ttte Agrtculture Street Landfill Superfund
Site in New Orleans, LA ("the Site").

B. Defendant Clty of New Orleans ﬁled a th1rd-party complamt against Delta and Levy,
under CERCLA alleging that Delta and Levy are hable in contnbutlon for response costs.

C. On May 19, 2003, this Court "closed” all proceedings agamst Levy due to then
pendmg Bankruptcy proceedmgs On September 1, 2003, the Bankruptcy Court of the Eastem

District of Louisiana “closed” all proceedmgs_agamst Levy. (See PACER Docket, Case No. 03-
12595). | | .

D. In éntering into this Consent Decree_, Delta and Levy (collectively "Settling
Defeqdants") do not admit any liability to Plaintiff or any othei’ party arising out of the _
tratnsaction's or occurrences alleged in the complaint. | |

| E. The United States has. rev_i_ewed the Financial Inform;t‘ipn submitted by Settling
Defendants to determiﬁé wh_eth_er Settliné Defendants are ﬁnahciall;t able to pay respt)nsc costs
inctlrrcd and to be incurred at ttle Site; Based upon this Financial Infonnettion,'the United States |

has. determined that Settling Defendants are unable to make a cash payment toward Past
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Response Costs incurred in c_onnectien with the Site.
- F. The United States anci éettling Defendants é_gree, and this Court By-entering this
C‘oneent Decree fmds, that this éonsent D_ecree has been negotiated By the Parties m geod faith,
that set.tlement of this matter will avoid prolonged and'complicated litigation between the Parties,
- and that this Cohsent'Decree is fair, -feasohable, and in the public in_terest.
. THEREF ORE, with the consent of the Paﬁies to this Decree, it'is‘ORDERED,
' ADJUDGED, AND DECREED: | |
| | "IL JURISDICTION
1. This Court has juﬁsdiction over the subject matter of this action pursuant to 28 U.S.C.
§§ 1331 and 1345 and 42 U.S.C. §§ 9607 and 9613(b) and also has personaljurisdiction over -
Settling Defendants., Solely for the purpesesofthis Coiisent Decree,afld the underlying
complaiht, Setﬂieg Defendants waive all objections an'd:defense’s that théy may have to-
: jurisdiqtion of the éourt‘ or to venue in this District. 'Settlinrg Defendants shall not challenge the

terms of this Consent Decree or this Court's jurisdiction to enter and enforce this Consent Decree.

IIL. PARTIES BOUND
2. This Consent Decree is bindiﬁg gpenihe United States, and upon Settling Defendants ; '
_and their successors and assigns. Any chenge in ownership or corporate or other legal status,
incl_uding but not limited to, any transfer of assets or real or personal property,.shall in no way
alter the status or responsibilities of Settling Defendants under this Consent Decree.

IV. DEFINITIONS

3. Unless otherwise expressly provided herein, terms used in this Consent Decree that are

deﬁr_ied in CERCLA or in regulations promulgated under CERCLA shall have the meanings:
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assigned to them in CERCLA or in such regulations. .Whenever terms listed below are used in |
this Consent Decree, the following deﬁnitions shall apply:
| a "CERCLA" shall mean the COmpreherlsi\}e En\-/ironmental Rés_ponse,
‘Compensation, and Liability.Act'of i980, as amended, 42 U.S.C. § 9601, et seq.
b A“Conserrt»Decree“ shall mean this Consent Docree.

¢. "Day" shall mean 'a calendar day. In oomputing any period of tirrle under this
~ Consent Decree, erere the last day would fall on a Saturday, Sunday, or federal holiday, the : |
- period shall run 'until the close of business of the next working day. |

d. "Delta".sholl mean Delta By;Products, Inc. |

‘e "DOJ" shall mean the United Staies_ Department of Justice and any successor

departments, agencres or instrumentalities of the United States. .k

f. "EPA" 'ohall mean the United States Environrrlental f’rotection' Agerrcy and any
éucoessor departments, agenoies or instrumentalities of the Unitod States. |

| g. "EPA Hazirdous Substance Suoerfund" shall méan the Hazardo’us Substance

Superfund established by the Internal Reve'nue Code, 26 U.S,C; § 9507. |
| | h. "Fair Market Value * shall, except in the event of a foreclosure or tranisfer by
deed or other assignment in liou ot; foreclosure, mean the price ar which rhc Property>woul-d ‘
ohange hands between a willing buyer and a williné seﬂer under actual market conr.litions, neither
being under 'any..compulsion tor buy or to sell gnd both having reasonable knowlecige of relevant
- facts. In the event ofa tranofer by.foreclosure, "Fair Market Value" shall mean the a,mount‘
- obtained at the foreclosure salo. In the event of a transfér- by a doed or other asoignrnerrt in lieu of

foreolosﬁre, "Fair Market Value" shall mean the balance of Settling Defendant’s mortgage on the

5
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Prope@ at the time of the transfer.

i. "Financial Information" shall mean those ﬁaancial documents ideﬁfiﬁed in
Appendix A. | | |

. "Interest" shail mean interest at the rate spec1ﬁed for mterest on investments of

the EPA Hazardous Substance Superﬁmd established by 26 U.S. C. § 9507 compounded
.annually on October 1‘ of each year, in accordance With 42 U.S.C. § 9607(a). The applicable rate
of interest shall be the rate m _effectv at the time the iriterest accrues. The rate of interest is ’subje‘ct‘
- to._ change on OCtebes 1 of each year. |

k. "Levy ",shall mean Edward Levy Metals, Ine. ‘

1. "Net Sales Proceeds " shall mean the total value of ali consideration received by -
Delta for each Transfer (or if the consideration cannot be determined, the Fair Market Value of
the Prvoperty)‘le‘ss i) the balance of Delta’s'mertgage oa the Property, ii) closing eosts limited to
those reasonably incurred and acfuaﬂy bp'aid by Delta associated with the Transfer of the Property,
| and iii) federal and state taaes ‘owed.on the proeeeds. 4D,elta shall provide EPA and the State with
documentation sufﬁcient: to show the total value of all consideration received by Delta for-each
Transfer (or if the.consideratien canaet be determined, the Fair Market Valae of the Preperfy) at
. th_e .time of each Transfer, the amouat of the proceeds of the Traﬂsfer, and the amounts
correspondiné to items i) through iii). above. This docmnentatiOn.shall include, but not be
limited to, the report of an appraisal paid for by Delta, pe?formed by an appraiser satisfactory ed |
the Parties, upon appralsal assumptlons satisfactory to the Parties. The documentation shall also
mciude, elther as part of the report or separately, 1) a tax statement showmg the assessed

valuation of the Propetty f0r each of the three years 1mmed1ately'precedmg the Transfer, and2)a
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. schedule showing all outstgnding indébtedness on the Property. - .
m. "Paragraph" shall mean a ;}ortion of ‘th‘is'Consent Decree identified by an
Arabic numeral or an upper -or lower case letter.
n. "Parties" .Shafll mean the United ‘St,ates and Seftling Defendants. :
0. | "Past Response Costs" shall mean all costs, includihg, but not limifeci to direct .‘
and indirect costs théut EPA or DOJ on behalf of EPA ha§ paid at ér in connection with response
: actions for the Site through the date of lodging of this Consent Decree, plus accrued Interest on
all éuch cos,ts.‘ |
P "Plainﬁﬂ“ shall meaﬁ the United Stateg
q. "Proberty" shall meah that portion Qf the Site that is owned by Delta. The
Property, 1')':;1rtially owned by Delta, is located in New Orleans,' Orleans Parish, Lbuiéie_mé, and is
designated by the following property description: "Square No. 1805, Third District, boimded i)y
_ Agriculture, Port, Abundance, Almonastér Avenue (late Lafayetté)'ar'xd the Right of Way of the
N.O.& NERR" B |
| r. “Remedy” shall mean the removal actions that were completed between
dctéber 1998 aﬁd Jéhuary 2000, ihcluding the propefty being cleared of vegetation, coyg:red with
a geotextile filter fabric, capﬁed with one foot of soil, graded, c;ompacted, and re-vegetated. -
5. "Section" shall méan a portion of this Consent Decreé identified by a Roman
numeral. | - |
t. "Settling Defendants" shall méan Delta By;Produéts, Inc. (»"Dé;lta") énd Edward
‘Levy Metals, Inc. (“Levy"}. | |

u; "Site" shall mean the Agriculturé StreétALandﬁll Site located in Orleans Parish,

-
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City of New Orleans. The approximatéiy 95-acre Site is bordered .by Higgins Boule\./ard on the
north, the above-grade railroad rights;of-way on -the' south and west, anld.thf; cul-de-sac at the
southern énd of Clouet Street, near the réilroad tracks,_ to Higgips Boulevard between Press and
qutegut streets on the east. |
| v. "Transfer" shall mean each sale, assignment, transfer or exchange by Delta (or
its supcés’sors or heirs) of the Property, or any portion thereof, or of an ehtity_ owning the |
..Pro-pcrty,' where title to the Propérty (or any poﬁion or interest tﬁereof) or to the enﬁty owning ihe
Property; I) is transferred and Fair Market Value is received in consideration, or ii) is fransferfed
invoiuntarily by operation of law, including foreclosure and its e'quivalents.foilowing default on .-
the indebtedries_s secured, in whole or in part, by'the Property, including, but not lihlited to, a
deed or other assignment in lieu of .foreclosure. A Transfer does not include a transfer pursuant’
to an inheritance or a beciuest.
| w. "United States" shall mean the United States pf ‘America, inchlding its

‘departments, agéncies‘ and instrumentalities.

V. STATEMENT OF PURPOSE
4. By enfering into this Consent Decree, ‘the mutual objecti'ves of the Parties are to
bmialiy reirﬁbu:se the United States of Response Costs, to protect and maintain the re_médy at
- Delta’s property, and for Delta and Levy to resolye their alleged 1iability for the Site as provi‘ded '
in the Covenant Not to Sue by Plaintiff in Section XI, and subject to the Résef;/afions of Rights
| by United States in Section XII.' | | |

V1. PERFORMANCE OF THE WORK BY SETTLI_NG DEFENDANT

5. The geotextile liner is covered by 12 inches of clean soil and a vegetative
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cover on Delta’s property.. The vegetétive cover is to prevent the erosion of fhe soil c'ao. The
soil ‘cap and geotextile liner covering the Site and Delta’s property could be breached or degraded
. by.excavation within the Site. or by the failure to maintain the vegetative coyer over the soil ca‘p.‘ :
Delta will not create any impediment on its-property or‘act in any _mannef Wh'ich_ may adversely

affect the soil cap, geotextile liner, and vegetative cover on the property.

VIL ACCESS AND INSTITUTIONAL CONTROLS
6. If the property where écceos and/or laod/wgter use mstﬁctions are needed to
iinplemeot response acﬁvities at the Sﬁto, is owned or controlled by Dolta, Delta shall:
| a. coromencing on the date of lodging of this Consent Dec_ree, proﬁde the Unitod :
| Staiteé, the State of Louisiana, and their roprcsentatiVes, ihcluding EPA and ifs contractors, with
access at all reasoﬁablé times to the property for the purpose of conductihg any response activity
relatéd’ 'to- the Site, including, but not limited to, the following activitieo: |
1) Monitoring, invesﬁgation, removal,.remedial or other activities at the
Property;. |
2) Ver_ifying any data or _infonnation submitted to the United States or the »
State; B | |
| 3) éonduoting investigations relating to contamination.at or near the Site; -
4 Obtaining samples; | |
(5) Asséssing the need for, planning, or implementing additional respon_se
actions at 01_; near tho Site; | | |
(6) Inspectiog and copying records, operating logs, cont_rac“ts‘, or other

documents maintained or generated by Settling Defendant o its agents, consistent with Section
l o . . .

9
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: XV Access to Information;
| . (7) Asses“sing Settling Defendant’s compliance with this Cons_ent Décree;
and |
(8) Determining whether the Site or othér brd;ﬁerty is being used'in a
. manner that is prohibited or restricteci, or that may need to be prohibited ér festricted, by or
.pursgant to this ,Cofnscnt Decrge;_ |
| b. commencing oﬁ the da_te, 'of lodging §f this Consent Décree, refréin from using -
- the property in any manner that would interferé_ with or adversely gffect 'the implementation,
ihtegfity or protectivénesé of the rémedy ﬁerformed or to be performed at the Site. Such
résﬁicﬁons include, but are not limited to disturbances to the surfaqé or subsurface of the Site,
includipg ﬁlling, drillin;g, excavation or con$fru¢tion on the Site, that-is unrelated to the remedy
measures implemeﬁted at the Site, unless such excavation is consistent With the Technical
Abstract for Utilities attéched heréto as Appendix B;and”
| c. execute and record in the YRegistrar of Conveiyénces Ofﬁée, Orleans Paljish,
State of Louisiana, an easement, -running with the land, that (i) grants a right of acéess for the
purpose of conducting any activity related to this Consent Decree .including’,:but not limited to,
those activities listed in Paragraph 6.a. Qf ﬂﬂs-Consen_t Decree, 'aﬁd'(ii) grarﬁs the right to enforce -
the land use restrictions listed in Paragraph 6.b. of this Consent Decree, or ofht;r restrictions that
EPA determineé are necessary to implement, ensure hon&nterfer_eﬁce With, or ensure the |
protectiveneésof the remedy completed for the» Site. Delta shall. graﬁt the access righfs and the
rights té’ enforce the Ianci use restrictions to thé United States, oh behalf of EPA, and its- |

representatives, and (iii) the State and its representatives.

10



Case 2:02-cv-03618-JCZ-DEK  Document 275-2 Filed 07/16/2009  Page 11 of 28

7. Delta shall, within 45 days of entry of this Consent Decr_eé, submit to
EPA for review and approval with respect to such property:
a a dr_aft easement, in substantially the form attached hereto as Appendix C, that

. is enforcedble under the laws of the State of Louisiana, and

b. a current title insurance commitment or some other evidence of title acceptable

to EPA, which shows t'itie'to the land describéd in the easement to be free and clear of all prior
, l_iens and encumbrances (except when thosc liens or encnmbiancés are appf’oVéd by EPA or ‘
when, despite best efforts, Settling Defendant is unable to obtain release or snbbrdination of sndh
prior liens or encumbrances) .. vWithin i5 days of EPA'_s ‘approval and acdeptani:e df ihé easement |
and the title evidence, such Settling Defendant shall update the title search and, if ii is determined
that notning has 6ccurfed since the effective date of tiié cor_nmitment ’io affect t_h'e’ title adversély,
| record the easement with the Registrar of Conveiyance.sQfﬁce, Orleans .Parish, State of
~ Louisiana. ‘Within 30 days of recording the easement, such Settling Defendant shall provide EPA
with a final title insurance policy, or other ﬁnal evidence of title acceptabie to EPA,and a |
certified copy of the original récorded easement shdwing the clerk's recording starnps. If the
easemeni is--to be conveyed to the United States, the easement and title eyidence (inclndiné final -
title évidence) snall be prepaired in abcordanée Mth the US Dei)artment of Jiistiée Title |
Standards 2001, and approval of the sufficiency of title must be obtainéd as réquired by 40
US.C.-§ _31‘1 1. |
8. Notwithstanding any provision of this Consent DieCree, th; United States retain all of
its :dCCCSS authoriiies and right_s, as vi/ell as all of its rights to reduire land/water use restri(_:tions,._

including enforcement' authorities related thereto, under CERCLA, and any other applicable

11
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statute or regulations.

VIII. PAYMENT OF RESPONSE COSTS

9. Pavment of Proceeds of Sale of Property. Delta agrees that it will not sell, assign, |
: transfer or exchange the Property except by means' ofa Transfe'r |
- a. Delta shall pay to EPA 85% of the Net Salés Proceeds of the Transfer of the _
Property Payment shall be made to EPA: within 30 days of the effective- date of the Transfer of .
the Prop,erty.
.' b Payrnent shall be made by certified or oashier"s,check made payable to "EPA

Hazardous SubstanCeSuperﬁmd.’r‘ The check, or a letter accornpanying each check, shall identify

the name and address of the _party making payment, the Site name, the EPA Region and Site/Spill

D ~Nu.,rnber'O'6D7, DOJ Case Number 90-11-3-1638/2, and the civil action number. Settling
Defendants shall send the check (and any accompanying letter) to:

U.S. Env1ronmental Protection Agency - Region VI

Attention: Superfund Accounting

P.O. Box 360582M - - :

Pittsburgh, PA 15251 -

c. At leaSt'30 days prior to any such Transfer, Delta shall notify EPA of the

- proposed transfer, which notice shall include a description of the property to be sold, the identity -

of the purchaser, the terms of the transfer, the consideration to be paid, and a copy of the Transfer |

agreement. The proposed sales price must be at least equal to the Fair Market Value of the
Property based upon an appraisal obtained within 1 year of the Transfer Delta shall notrfy EPA
of the completion of the Transfer within 10 days of the date of closmg and shall mclude Wrth

such notrﬁcatlon a copy of the closing bmder, including final e)gecuted documentatron for the

12
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conveyance and a work sheet .settin'g forth the Net Saléé Proceeds and the émoﬁnt payéble to
EPA. | |
d. In fhe event of a Transfer of tﬁe Property or any portion the%eof, Delta shall

. continue to be bound by a_ll fhe terms and condiﬁons, and subje¢t to all.the benefits, of this |
Consent Decree, except if EPA and Settling Défendahté-modify this éonsent De&ee in writing.
Nothing’ in this Paragraph obligatesr Settling Defeﬁdant to Transfer the Property ora pdrtion
4 théreof. | |
10. Payfnent shall.be made by FedWire Electronic Funds Transferl ("EFT") to the US
v Départment of J usﬁcé account in acéordance with EFT instructions providéd to Séttliﬁg |
Défendants by the Financial Litigation Unit of the US Attomeﬁr’s Office in the Eastern District
of Louisiana following lodgiﬁg of -the Consent Decree.

11. At the time of paymeﬁt, Delfa shall aiso send notice that payment has been made to
EPA ahd DOJ in accordance with Section XVII (Notices and Submissioné); Such notice shall
reference the EPA Region and Site/Spill Idcntiﬁcaticﬂ Numberv06D7, DOJ case .nmnf)er

- 90-11-3-163 8/2, and the civil action number.

112. The total amount to be paid pursuant to Paragraph 9 shall be. deposited inthe EPA

Hazafdous Substance Superfund.

IX. FAILURE TO COMPLY WITH CONSENT DECREE

13. Interest on Late Payments. If Settling Defendant fails to mak'e’ariy payment under
'. Paragraph 9 (Payment of Proceeds of Sale of Property) by the required due date, Interest shall

accrue on the unpéid balance through the date of payment.

i4. Stipui‘ated Penalty. ‘

13
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a. If any amounts due under Paragraph 9 aré not paid by the r_équired date,
Setﬂing Defendant shall be in violation of this Consent Decree aﬁd shall péy to EPA, asa
stipulated pénalty, iri addition to the Interest required by Paragraph 13, $i2000 per day that such _
paymeht'is lrate., _ |

15. Stipuléted' Penalty Amounts - Work.

a. The following stipulated penalties shall accrue per violation per day for any

_ nonCOmpliance'i.dentiﬁéd in Paragraph 5:

" Penalty per Violation per Day Peridd of Nonéoninliance
$100, | -  1st through 14th day
s200 15th through 30th day
$300 - A 31st day and beyond

b, Compiianée Milestones. -

.. The compliance _m'ile"stones include the deadlines for cpmpli_ance set forth iﬁ Paragraphs
67 | |

c. »[.)eféndant’s féilure to comply with the requireiﬁenfs of Paragrébh 5 shall result
in a stipulated penalty of $100 per day per violation per day of n_oncompliaﬁc;e after wriftén ,
noﬁce by EPA and a grace period of 30 days to correct the noncompliance. | |

16. 'Stipulated penalties are .due and payable within 30 dasfs of the date of the demand for .

payment of thé penalties by EPA. All payments to EPA under this Paragraph éhall be identi‘ﬁe-d |
as "stipulated penalties" and shall be made by cef;iﬁéd or cashier’s check made payable té "EPA
' Hazai‘rdou’s Substance Superfund." The cheék, 6r a letter accompahjfing the check, shéll.'reference

the name and address of the party making péyment, the Site name, the EPA"Region and Site/ S |

14
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' _Spi}l ID Number OGD’Z, DOJ Case Number 90-1 1—3-1A63‘8/2, and the civii acti;)n number’.' _
ngtliﬁg Defén&ahts shall send the check (and ;my accompahying -letter)’téz |

U.S. Environmental Protection Agency - Region‘VI

Attention: Superfund Accounting

P.O. Box 360582M

Pittsburgh, PA 15251
17. At the-time of each ‘payment, Settling Defendaﬁts' shall aléo seﬁd notice that paynﬁent

has been rﬁade'to EPA and DOJ in accbrdancevwith' Section XVII (Notices and Submissions)._.
‘ _Svuch notice shall reference .tﬁe EPA'Region and Site/Spill»ID Number 06D7, DOJ Cgse Number
90-11-3-1638/2, and the civil action number. | B |

18. Penglties shall accrue as érovided in this Paragréph régardiéss of whether EPA has
Inotiﬁed Settling Defendants bf fhe violatiqn or made a demand for paymgnt,‘ but need only be
paid upon demand. All pénal_ties shall bégih to accrue oﬁ the day aﬁer payment is due and_shall
continue to accrue through fﬁe date (;f payment. Nothing herein shall prevent the simultaneoué
accrual of separate penalties for separate violations 6f this Consent Decree. -

19. If the U_nitéd States brings an aCtioﬁ to enforce this Consent Decree, Settling - 7
. Defendants shall re;imbufse the United States for .all 6osts of such actioh, includiﬁg but not
lirriiied té costs of aﬁorﬁéy time. |

20. Payments-‘made under this >Section shall be in éddition to any other remedies or
sanctions available to Plaintiff by ﬁrtl_le’ of Settling Defendants” failure to comply with the
r.equirefnents of thls Consent Decree.
21. thvithstanding ény other proyiSiQn of this Section, the United States may, in its

unreviewable diSCretiori, waive payment of any portion of the stipulated penalties that have

15
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accrued qusuant to this Consent Decree. Payrh’ent of stipulated penaltié§ shall?not excuse
: Settling Defgndants from payment as fequired by Section VIII or from performance of any other
requirements of this‘Cc’)nsent Decree. | '
X -NO-”IT_ICE OF FEDERAL LEEN ' ,
| 22. EPA shall file éN_otice of Fecieral Lien iﬁ thé Registrar of Cor;Véygnces Office, |
Orleans Parish, State of Louisiana. | -
‘23. Witﬁin sixty (60) days éft_er cilolsiﬁg occurs on the sale of the portion of the Site
~ owned by Delta, EPA shall_”ﬁl‘e a Release of Notice of Federal Lien in the Registrar of
: Conveyancés Office, Otleans Parish, State of Loﬁisiéna. Tﬁe Release of Nofibé of Federél Lien
shall release the Notice of Fe'der;cll Lien and shall .not releé'se; any other lien or encumbrance-

which may exist upon the Site.

XI. COVENANT NOT TO SUE BY PLAINTIFF
24. vaenént Not to Sue Settling _Defgndants by United States. Exce_bf as speciﬁ:cally
pro{(ided iﬁ Section XII (Reservation of Righ.ts by United States), the United Statesi covenanfs not
to sue or to take ad%ninist?atix)e action againsf Settling Defendant$ puréuant f_o Secﬁon 107(a) of
CERCLA,_42 U.S.C. A§ 960’7(a), to rec;over'Past Résponse Costé. This covenant not to sue shall |
| take .eff'éct upon execution and reCordétion in th¢ Régistrér of ébnvey;nces Office, the easemént -
described hereiﬁ at Section VII(6)(c), submission of the evidence of title described heréin at
Section VIi(6)(c),.and any amoﬁnt due under Section IX (Failur_¢ to Compl’y with Consent
Decree). Thjs'c'o»venantv not tc; sue is cbn,ditionéd uiao'n the satisfactory perfqnﬁancé by Settling
Defendants of their leigatioris ﬁnder«this’Consent Decree. - This cbvenant ﬁof to sue thehds

qnlylto Settlihg Defendants and does not extend to any other person.

1
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XII. ,RESEP;VATIONS OF RIGHTS BY UNITED STATES
. 25. The Unitéd States réserves, and this Co'nsept Dec'ree 1s without prejudice to, all rights
agair;st Settling Defendants with respect to all matters not exbresgly iriclu'ded within the |
Covénant Not to ‘S}ze by flaintiff in Sectioﬁ XI. Notv'viths'tanding any other provision of this |
' Conseﬂf Deéree, tﬁe United States reserves all rights agéin’sf Séﬁing Defendants with resf)ect to: |
| a. yliab.ilit_ty for failure of Settling Defendants to meefa requirément of _thl;s
~ Consent Decrée; .
| b. liability.for co#s incurred or to be incurred by tﬁg United States that are not
\.zvithin the definition of Past Résponse Costs; | |
c. li,ability for injunctive relief or administrative order énforcemenf under Section
106 of CERCLA, 42 U.S.C. § 9606;

d. criminal liability;

e. liability basea upoh Settling Defendaint’s ownership or Qperaﬁo‘n of the Site, or
upon Settling. Defenda_nt’s transﬁortation, treatment, storagé, onr disposal, or the arrangement for_.
the transportatibn, treatment, storaéé,' or dispbsal, of a hazardous substaﬁée or a solid waste at or
in cognec‘tic}n W1th fhe Site, after signature of this anseht Decree By Settling Défendar,it; and

: £ lial;il'ity for aamag¢s for injury to, destructiénvof, or loss of natural resources,
Zand for thé‘ costs of any natural resourcé damage' asséssinents.

XIIl. COVENANT NOT TO SUE BY SETTLING DEFENDANTS

26. Settling Defendants covenant not to sue and agree not to assert any claims or causes .
of action against the United States, or its contractors or employees, with respect to Past Responsé

Costs or this COnsentDecrée, including but not limited to:
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a. any direct or indirect claim for reim‘bursement from the Hazardous Substance _
. Superfund based on Sectlons 106(b)(2) 107 111,112, or 113 of CERCLA, 42 US.C. §§
: _9606(b)(2) 9607, 9611 9612 or 9613, or any other provision of law;

b. any clalm arising out of the response actions at the Site for which the Past
Response Costs were mcurred 1nclud1ng any claim under the Umted States Constltutlon the
E Tucker Act, 28 U.S.C. § 1491, the Equal Access to Justice Act, 28 U. S C.§ 2412 as amended, or
: ‘at common law, or |

-C. any claim against the United Statés inc'luding any (iepartment agency or
mstrumentahty of the Umted States pursuant to Sec‘uons 107 and 113 of CERCLA, 42 US.C. §§

9607 and 9613 relatmg to Past Response Costs.

27. Nothing in this Consent Decree shall be deemed to conntitute approval or
bre;a'uthorization of a claim wifhin the meaning of Section 111 of CERCLA, 42 US.C.§9611,0or
_40CFR. 300.'70'0(d).> |

28.' Settling Defendants agree not to assert any claims for PastARespo,nse'C(»)sts and to
waive and dismiss allAclaim‘s or causes of action that they may have relating to Past Res_pons¢
Costs, including for b‘ontribution,‘ against any othérvperson; Thls waiver shall not apply with
r.es'pect.to_ any defenses, claims on.qauses Qf vaction that Setthfng Defendants may nave. against any
pérson if su;:n p_erson asserts a claim or cause of éction relating to Past Response Costs against -

such Settling Defendants and that claim is not otherwise barred by the effect of this settlement.

XIV. EFFECT OF SETTLEMENT/CONTRIBUTION PROTECTION
'29. Except as provided in Paragraph 28, nothing in this Consent Decree shall be

' - construed to create any rights in, or grant any cause of action to, any person not a Party to this

18
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Consent Decree. Except as provided in Paragraph 28 the Part1es expressly reserve any and all
rlghts (mcludmg, but not limited to, any right to contrlbutnon) defenses claims, demands and
causes of action that they may .haye w1th respect to any matter, transactlon, or occurrence relating
in any tNay to the Site against any person not a Party hereto.

30. The Parties agree, and by entering this Consent Decree this Court ﬁnds that Settling
Defendants are entitled, as of the date of entry of this Consent Decree, to protectlon from
. 'contnbutlon actlons or claims as provnded by Sectlon 1 13(f)(2) of CERCLA 42 U.S.C. §
9613(f)(2), for "matters addressed" _in this Consent Decree. The "matters addressed" in this
Consent Decree a're Past R‘esponse'Cost's. |

| 31. In any subsequent administrative or judicial proceeding initiated by the United States
for injunctive relief, recovery of response costs, or other relief relating to. the Site, Settling
Defendants shall notfassert and may not maintain any defense or elaim based upon the statute of
limitations, pr1n01ples of walver res Judzcata collateral esteppel issue preclus:on '
claim-splitting, or other defenses based upon any contentlon that the clalms raised by the Umted
States in the subsequent proceedmg were or should have been brought in the instant case;
provided, however that nothing in this Paragraph affects the enforceablhty of the Covenant Not
to Sue by Plamuff set forth in Section, XI

" XV. ACCESS TO INFORMATION

32. Settling Defendants shall provide to EPA, upon request, copies of all records, reports,
or information (hereinafter referred to as "records") within their possession or control or that of
their contractors or agents relating to activities at the Site, including, but not hm_ited_' to,

correspondence, or other documents or information related to the Site.

19



e

- Case 2:02-¢cv-03618-JCZ-DEK " Document 275-2 . Filed 07/16/2009 Page 20 of 28

33. Conﬁdential Business Inforrnation and Privileged Documents. |
a. Settling Defendantsrnay assert business -conﬁdentiality claimscovering part or

all of the records submitted to Plaintiff under this ConSent Decree to the extent permitted by and
invaccordance with Section 104(e)(7) of CERCLA,42US.C. § 9604(e)(7), and 40 C.F R o
2.203(b). Records. determined to he conﬁd'enti'al by EPA will be accorded the protection’
dspeCtﬁed in 40 C.F.R. Part 2, Subpart B. If no claim of conﬁdentlahty accompanies records -
‘when they are submltted to EPA, or if EPA has notrﬁed Settling Defendants that the records are
not confidential under the standards of Section 104(e)(7) of CERCLA or 40 C.F.R. Part 2 , |
_Stlbpart B, the public rnay be giren access to such records withodt further notice to Settling.
Defendants._

» -db'._ Settling Defendants mey assert that certain_ records are privileged tmder the .
ettomey-client pﬁvtlege or any other privilege recognized ‘oy federal law. If Settling Defendants
assert such a privilege— in lieu of providing records, they shall provide Plaintiff with the

following: 1) the tiﬂe of the record; 2) the date of the record; 3) the name, title, afﬁﬁation (e, g,

- company or ﬁrm) and address of the author of the record; 4) the name and title of each addressee

and recipient; 5) a description of the subject of the record and 6) the privilege asserted. Ifa
claim of privilege apphes only to a portion ofa record the record shall be provrded to Plaintiff in
redacted form to mask the pr1v1leged information only Setthng Defendants shall retain all

‘ records that they clatm to be prlvtle'ged until the Umted States has had a reasonable opportunity
to dispute the pnv1lege claim and any such drSpute has been resoived in the Settling Defendants
favor However, no records created or generated pursuant to the requlrements of this or any. other

settlement with the EPA p_ertammg to the Site shall be withheld on the grounds t_hat they are

20
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privileged.
34. No claim of donﬁdentiality shall be made with respect to any data, including but not
limited to any other documents or information evidencing conditions at or around the vSite..

' XVi.' RETENTION OF RECORDS

35. Until 10 years after the entry of this Consent Decree, Settling Defendants shail |
p’reservé aﬁd retaiﬂ all records now in its possession or control, or which come into its possession
or confrol, .tﬁat relate in ;m& mannér to response actions taken at the Site or the liability of any
person ‘und‘ep CERC]LA.with respect to the Site, regardless of any corporate retention policy to
thé contrary. |
| 36. After the conclusion of fhe IO-year d’q‘cdment retention period m the prebeding
paragraph, Settling Defendants shall notify EPA and DOJ at least 90 days prior fo the desfruction
of any such records, and, upon requésts by EPA or DOJ, Settling Defendants shall deliver any
such records to EPA. A_Settling Defendants may aséért that certain records 'afe4,p_rivi.1'eged tinder the
attorney-client privilege or any qthe_r priviiege recognized by federal law. If Settling Defendaqts
assért such a privilege, they _shallv provide Plaintiﬁ' with th'e.following: 1) the title of the récord;‘ 2)
the date of the récord; 3) the name, title, affiliation (e. &, company or firm), and addrgés of the )
author of fhe record; 4) the narhe and title of each addresséé and recipient; 5) a description of the

. subject of tﬁe record,; and 6) the privvi'lége asserted. If a claim of privilege applies onlytoa

~  portion of a record, the record shall be provided to Plaintiff in rcdacfed form to rriask the
privileged infdnnatibﬁ only. Settling Defendants éhali retain all re_cords that they claim to be
privileged until ihe United States has had a reasonabrlerop‘li)ortunity to dispute the privilege claim

and any Such dispute has been résé)l_ved in the Settling Defendant’s favor. However, no records
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created or'geﬁerated pursuant to the ’reqﬁirements of this or any otherrso:ttlemont with the EPA
pertaining‘ to the Site shaivl be withheld on>the. grounds that they are privileged.
37. Settliﬁg Defendants hereby certifies individually thai, to, the_bes; of itsj knowledge
and belief, after thorough .inquiry, it has not oltsrcd, mutilated, discarded, destroyedor otherwise
disposed of axiy records, seports, or binformation r‘eiatih’g to its potential liability regarding tho Site
since _notiﬁcotion,of ooteritial liability by the United States or the ﬁl_ing of suit against it
— 'regarding the Si.t-e and that it has fully comi)lied with any an'dl all EPA requ'est:s for "infonﬁation

pursuant to Sections 104(e) ;md‘ 122(e) of CERCLA, 42 U;S.C_. §§ 9604(6) and 9622(e).-
| 38. 'Settiing Defondaot hofeby certifies fhat,'to the oest of its knowledge and belief, after
| thorough inquiry, it has:’ | |

a. not altered, mutilated, discarded, destroyed or otherwise disposed of any

records, reports, or other inforrnation relating to its pOtential-liability regarding fhe Site since
noti‘ﬁcation of poten:tiaI liability by‘the United States or the State or the filing of suit against it
regérding the Site, and that it has fully cofoplied with any and all EPA requests for informétion
regarding the Site and Settling Defendant’s financial oircumstanoes pursuant to Sections 104(3)_
" "and 122(e) of CERCLA; 42 U_.S.C.'. §§ 9604(e) and 9622(¢), and Section 3007 of RCRA, 42 .
| U.S.C. § 6927; and | |

| b. submitted to EPA Financial Information that fairly, aocuratély, and materially

sets forth its financial circumstances, and that those circmnstancos have not materié,lly changed
betwoen the time the Financial Info'rmation~was~submi_tted to EPA and the time Settling

Defendant executes this Consent Decree.

22




Case 2:02-cv-03618-JCZ-DEK ~Document 2752  Filed 07/16/2009 Page 23 of 28

XVII. NOTICES AND SUBMISSIONS

39. Whenevgr, under the terms of this Consent De‘cree,' notice is required to be givén ora
doc,ﬁfnent is required to be sent by one party to another, it shall be dir’ected‘to the indiyiduals at -
the éddresses speciﬁed below, unless thosé‘ iﬁdividuals or their successors give notice ofé changg |
to the other Defendants in writing. Written notice as épé'ciﬁed herein shall constitute 'complete
satisfaction of any writteﬁ notice requirement éf the Consent Decree with respec;t to the United
States, EPA; DOJ, and Settling Defendants, respectively.

' As to the United States:

DOJ :‘

. Chief, Environmental Enforcement Section

. Environment and Natural Resources Division

. U.S. Department of Justice (DJ # 90-11-3- 1638/2)
P.O. Box 7611 . '

Washington, D.C. 20044-7611

‘EPA:

Joseph E. Compton, III _

Assistant Regional Counsel .

Office of Regional Counsel

U. S. Environmental Protection Agency Reglon Vi
1445 Ross Avenue

Dallas, TX 75202-2733

Setﬂing Defendants:

Lawrence G. Pugh, III

Shannon C. Ruddy ,

Pugh, Accardo, Haas & ‘Radecker, LLC
- 1100 Poydras Street

Suite 2000

New Orleans; LA 70163
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XVIIL RETENTION OF JURISDICTION
40. This Court shall retain jurisdiction over this matter for the purpose of interpreting

- and enforcing the terms of this Consent Decree.

~ XIX. INTEGRATION
41. This Consent Decree constitutes the ﬁnal, complete and exclusive agreement and
understanding among the Parties with respect to the settlement embodied in this Consent Decree. -

The Parties acknowledge that there are no representations, agreements or understandings relating = -

to the settlement other than those expressly contained in this Consent Decree.

XX, LODCIN G AND -QPPORTUNITY FOR PUBLIC COMMENT
‘ '42. This Consent Decree shall ;bg 1(‘>dg‘ed~with the. Court for ap’ériod of not léss than 30
days for public notice and comme.nt; The United States reserveg the right to withdraw or
withhold its consent if the comments fegarding the Coﬁsent Decree disclose facts or
considerations which indicaté that this Consent Decree is inappropriate, impropér; or inédéquate.
Séttling Defendants consent to the entry of this Consent Decree without further notice.
42"). If for’any reason this Court should decline to approve this Consent Decree in the
form presented, tﬁis agreément is voidable at the sole discretion qf any party and the,terlms of the

agreement may not be used as evidence in any litigation between the Parties.

XXI. SIGNATORIES/SERVICE
44. Each undersigned répre‘sentative of Settling Defendants to this Consie'ntv Dé,créé and
the Assiﬁtemt Attorney Gene;al for the Environment and Natur%tl Resoufces Division of l;hc
.. United States. Department éf Justice certifies »thatA he or éhe is authorized tb enter intd the terms

and conditions of this Consent Decree and to 'ex?cute and bind legally such Party to. this
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- document.

45. Settling Defendanis héreby agree not to oppose-entry of this Consent Deéfee by this |
Court or to .chalienge any pfovisjon of this Conseﬁt Decree, unless the United States has no;tiﬁéd
Settling Defendants in wrifing. that it no longer supports entry of the Consent Decree.

46. Séttling befendants shall idéntiﬁ, ovn. the attached signature i)age, the name and
addreSé.of an aigent‘ ‘Wl;lo is authprized to racce.pt service of process by mail oﬁ béhalf of that AParty
with respeét to all matters arising unde; or relating to this Consent Decree. Settling Det\'epdants.
h_erebe agree to accept service in that manner and to waive the formal service vrequireme'_nts set -,
'forth’ in Rule 4 of the Federal Rules of Civii Procedure and any applicable local rules of this

Court, including but not limited to, service of.a- SUMmMmOonSs.

XXIL FINAL JUDGMENT o
" 47. Upon approval and entry of this Consent Decree by the Court, this Consent 'Decfee |
shall constitute the final judgment between and among the United States and the Settling :
]jefendants_. The Court finds that there is no just reason for dela? and thereforé enters this

‘judgment asa ﬁnal judgment under Fed. R Civ. P. 54 and 58.

SO ORDERED THIS ___ DAY OF _ ,200_

Hon. Jay C. Zainey
United States District Judge
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THE UNDERSIGNED PARTIES enter into this Consent Décreé in the matter of United States
v. City of New Orleans, et al, Civil Action No. 02-3618, relating to the Agriculture Street Landfill
Superfund Site.

FOR THE UNITED STATES OF AMERICA

United States Department of Justice

Date:

PHNTC. CR@BE(%(M/
Actijg Assistant Aftormiey General

onment and Natural Resources Division
tS. Department of Justice
Washington, D.C. ZOSSQ

TN

JEFFREY M. PRIETO -

Trial Attorney '

Environmental Enforcement Section ‘
Environment and Natural Resources Division
U.S. Department of Justice

P.O. Box 7611

Ben Franklin Station

Washington, D.C. 20044

(202) 616-7915

(202) 514-8395 (fax)

JAMES LETTEN

U.S. Attorney

ENEID FRANCIS

Assistant U.S. Attorney
Eastern District of Louisiana
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EPA

Date:

19 e 2001

: SAMUEEE@;EMZ“ JPE. "

Director
Superfund Division
JOSEPH E. COMPTON, Il

_ Assistant Regional Counsel -

Office of Regional Counsel

“U. S. Environmental Protection Agency" Reglon Vi

1445 Ross Avenue

Dallas, TX 75202-2733
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THE UNDERSIGNED PARTY enter into this Consent Decree in the matter of United States v.
City of New Orleans, el al, Civil Action No. (2-3618, relating to the Agriculture- Street. Landfill
Superfund Site. ' S '

FOR DEFENDANT Delta By-Products, In¢.

- 7

Date:_ﬁ/f/ 4 q

Date:. '5‘/ / ?/ @ 7

Edith L. Rosenblum, President

Edward Levy, Jr,, M.D.,(S'ec{'etary _

FOR DEFENDANT Edward Levy Metals:

| "Da£e:°5//éf/0'? '

Paul Rosenblum, President

Agent Authorized to Accept Service on Behalf of Above-signed Parties:

Kein Weiss :
McGlinchey, Stafford PLLC
12% Floor

. 601 Poydras Street

New Orleans, LA
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CERTIFICATE OF SERVICE

I hereby certify service of the Notice of Lodging of Consent Decree, unless otherwise noted, on
this 16™ day of July, 2009:

Attorneys for City of New Orleans EvelynF. Pugh

CITY OF NEW ORLEANS
1300 Perdido Street

Room 5E03

New Orleans, LA 70112
(Via Facsimile, 504-658-9868)

Benjamin F. Wilson

Anthony Michaels

BEVERAGE & DIAMOND, P.C.
1350 I Streets NW, Suite 700
Washington, D.C. 20005

(Via Facsimile, 202-789-6190)

Attorneys for Delta By-Products, Inc. and Lawrence G. Pugh III

Edward Levy Metals, Inc. PUGH, ACCARDO, HAAS & RADECKER,
L.L.C.
Energy Centre

1100 Poydras Street, Suite 2000
New Orleans, LA 70163-2000
(Via Facsimile, 504-799-4520)

Attorney for Board of Commissioners of the | Jeffrey Mark Lynch

Port of New Orleans BOARD OF COMMISSIONERS OF THE
PORT OF NEW ORLEANS

Port of New Orleans

1350 Port of New Orleans Place

P.O. Box 60046

New Orleans, Louisiana 70130

(Via Facsimile, 504-528-3209)
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Jeffrey M. Prieto
Trial Attorney
Environmental Enforcement Section
Environment and Natural Resources Division

Date: July 16, 2009



