
UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

UNITED STATES OF AMERICA,

Plaintiff, *

V. W

A&M Properties, Inc., *

CIVIL ACTION NO.

Honorable

Defendant. *

CONSENT DECREE

WHEREAS, Plaintiff, the United States of America, on

behalf of the United States Department of Housing and Urban

Development    ("HUD")    and the United States Environmental

Protection Agency ("EPA"), has filed a complaint alleging that

A&M Properties, Inc. ("Defendant") violated Section 1018 of the

Residential Lead-Based Paint Hazard Reduction Act of 1992

("Section I018"), 42 U.S.C. § 4852d; and

WHEREAS, Section 1018 and the implementing regulations,

found at 24 C.F.R. Part 35, Subpart A, and 40 C.F.R. Part 745,

Subpart F, require, among other things, that the owners and

managing agents of residential properties subject to the law make

certain disclosures and provide certain records concerning Lead-

Based Paint and Lead-Based Paint Hazards to tenants when a new

lease is entered into or, if the lease predates the effective

date of Section 1018, at the first change to the terms of an

existing lease, such as a rent increase; and

WHEREAS, Defendant owns and manages 2 residential

properties in Michigan constructed prior to 1978 containing





acknowledgment of liability or wrongdoing by Defendant, but is

intended solely to settle all claims asserted by the United

States against Defendant on the terms set forth herein;

NOW, THEREFORE, upon consent and agreement of the

United States and Defendant, and the Court having considered the

matter and been duly advised,

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED as follows:

I.    JURISDICTION AND VENUE

i.    This Court has jurisdiction over the subject

matter of this action pursuant to 28 U.S.C° §§ 1331 and 1345 and

42 U.S.C. § 4852d(b) (2) and has personal jurisdiction over the

Defendant. Defendant consents to, and shall not challenge entry

of, this Consent Decree and the Court’s jurisdiction to enter and

enforce this Consent Decree.

2.    Venue is proper in this Court pursuant to 42

U.S.C. § 4852d(b) (2) and 28 U.S.C. § 1391(b) and (c) because the

lawsuit involves actions that took place, and 2 Subject

Properties are located, in the Eastern District of Michigan.

II.     PARTIES BOUND

3.    This Consent Decree shall apply to and be binding

upon the United States and Defendant, and its successors and

assigns.

4.    Defendant shall remain liable to the United States

for all the obligations set forth in this Consent Decree

regardless if Defendant sells or transfers any property subject

to this Consent Decree prior to termination of the Consent

Decree.





efforts to fulfill the obligation.     ~Best efforts" includes

anticipating any potential force majeure event and addressing the

effects of any such event (a) as it is occurring and (b) after it

has occurred, to prevent or minimize any resulting delay to the

greatest extent possible.     "Force majeure" does not include

Defendant’s financial inability to perform any obligation under

this Consent Decree.

d.    ~Friction

exterior surface that

Surface" shall mean an interior or

is subject to abrasion or friction,

including, but not limited to, certain window, floor, and stair

surfaces.

e.    "HUD Guidelines" shall mean the edition of the

"HUD Guidelines for the Evaluation and Control of Lead-Based

Paint Hazards in Housing" in effect on the date the work is

conducted pursuant to this Consent Decree.

f.    "Impact Surface" shall mean an interior or

exterior surface that is subject to damage by repeated sudden

force, such as certain parts of door frames.

~Interest" shall mean interest pursuant to 28g .

U.S.C. § 1961.

h. "Lead-Based Paint" shall mean paint or other

surface coatings that contain lead equal to or in excess of 1.0

milligram per square centimeter or 0.5 percent by weight.    If

housing subject to this Consent Decree is located in a

jurisdiction with a more stringent definition of Lead-Based Paint

or safety standard, "Lead-Based Paint", as used herein, shall





IV.    COMPLIANCE WITH SECTION 1018

6.    Defendant shall comply ’with all requirements of

Section 1018 and its implementing regulations.

7.    To the extent not previously accomplished, no

later than ten (I0) days after entry of this Consent Decree,

Defendant shall provide to each tenant in the Subject Properties

a lead hazard information pamphlet approved by EPA, as well as a

"lead paint disclosure form" which shall include at a minimum the

following:

a.    Any known information concerning Lead-Based Paint

Hazards and/or Lead-Based Paint;

b.    Any available records or reports, or summaries

thereof, pertaining to Lead-Based Paint Hazards and/or Lead-Based

Paint in the Subject Properties;

c.    A Lead Warning Statement containing the specific

language set forth in regulations promulgated pursuant to Section

1018; and

d.    Signatures and dates of both the Defendant and

tenant(s) .

8.    Within twenty (20) days after entry of this

Consent Decree, Defendant shall provide written notice to HUD and

EPA that it has complied with the requirements of Paragraph 7 of

this Consent Decree.





13. Defendant shall not deduct the civil penalty paid

to the United States, or any Interest or Stipulated Penalties,

paid under this Consent Decree from its federal, state, or local

income taxes, and the United States does not in any way release

Defendant from any claims arising under Title 26 of the United

States Code.

VI.    WORK TO BE PERFORMED

14.    This Section shall govern the Lead-Based Paint

Hazard Abatement work and ongoing operations and maintenance

(~O&M") work to be performed under this Consent Decree at all

Subject Properties.

15.a. Prior to entry, but as part of this settlement,

Defendant had limited Lead-Based Paint inspections performed in

each Subject Property. Defendant provided a copy of each limited

Lead-Based Paint inspection report to HUD.

b.    Also prior to entry, but as part of this

settlement, Defendant provided to HUD a plan for Lead-Based Paint

Hazard Abatement work performed at the Subject Properties. After

review of the Hazard Abatement Plan, HUD has approved the

c.    No later than thirty (30) days after entry of this

Consent Decree, Defendant shall submit a plan to HUD and EPA for

ongoing operations and maintenance (~O&M Plan") for those

properties that are not Lead-Based Paint Free.    The O&M Plan

submission.
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b.    Defendant has completed Lead-Based Paint Hazard

Abatement of all painted interior Friction and Impact Surfaces

and associated components unless that particular component has

been found to be Lead-Based Paint Free, EXCEPT for stair treads.

Defendant shall enclose all stair treads with rubber in

accordance with the Hazard Abatement Plan and Chapter 12 of the

HUD Guidelines.

c.    Defendant has stabilized all deteriorated interior

walls, ceilings, and other surfaces not considered Friction

and/or Impact surfaces in accordance with Chapter Ii of the HUD

Guidelines unless that particular component was found to be Lead-

Based Paint Free.

d.    The remaining Lead-Based Paint Hazard Abatement

work of the units, common areas, and exteriors of each Subject

Property, specifically enclosure of stair treads with rubber,

listed above in Paragraphs 16.b. shall be completed within two

(2) months after entry of the Consent Decree.

e.    Defendant has covered bare soil identified on the

grounds of each Subject Property with a vegetative ground

covering, mulch, or other appropriate covering in accordance with

Chapter II of the HUD Guidelines.

f.     For the additional work required under Paragraph

16.b., worksite preparation and occupant protection shall be in

accordance with Chapter 8 of the HUD Guidelines.
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performed in all Subject Properties in accordance with the O&M

Plan and Chapters 6 and 17 of the HUD Guidelines for at least 6

months after completion of the remaining Lead-Based Paint Hazard

Abatement work required in Paragraph 16.b. before Defendant can

petition for termination of the Consent: Decree under Paragraph

55, below.

VII.     QUALIFICATIONS TO CONDUCT LEAD-BASED PAINT WORK

18. All Lead-Based Paint window replacement, Hazard

Abatement work, and other Lead-Based Paint work was and shall

continue to be consistent with the HUD Guidelines and conducted

by individuals authorized to perform the work in accordance with

the laws of the jurisdiction where t2he property is located.

Persons performing interim controls, visual assessments for O&M,

and general maintenance shall be trained in either HUD’s one day

"Lead Safe Work Practices" class or the HUD/EPA "Remodeling,

Repair, and Painting" class.

19. Defendant shall ensure that Clearance Examinations

are not conducted by the same individual and/or same or

affiliated business entity conducting the Lead-Based Paint window

replacement and/or Hazard Abatement work that is being evaluated

by the Clearance Examination.

20. Defendant shall ensure that the window replacement

and/or Hazard Abatement work is not done by the same individual
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IX.     STIPULATED PENALTIES

22. If Defendant fails to make timely payment of the

penalty provided for in Section V, Defendant shall be required to

pay as Stipulated Penalties $400 per day. Stipulated Penalties

shall accrue until such time as the original penalty and all

accrued Stipulated Penalties are paid.

23. If Defendant fails to complete the Lead-Based

Paint Hazard Abatement work as described in Paragraph 16.b., or

to conduct O&M as described in Paragraph 17, Defendant shall pay

Stipulated Penalties of $400 per day per violation per each unit,

until the Lead-Based Paint Hazard Abatement work, and/or O&M is

completed. If any Lead-Based Paint Hazard Abatement or paint

stabilization work fails because of Defendant’s failure to follow

the Lead-Based Paint Hazard Abatement Plan or HUD Guidelines

and/or conduct O&M as described in Paragraph 17, those properties

shall not be considered abated in accordance with this Consent

Decree and Stipulated Penalties shall accrue.

24. If Defendant fails to submit any information or

reports to HUD, as described in Paragraphs 15, 16, and 21 in

accordance with the requirements and/or deadlines set forth in

this Consent Decree, Defendant shall pay Stipulated Penalties of

$200 per day for each day each such submission is deemed

inadequate and/or late.

15
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(Notice), within seven (7) days of the time Defendant first knew

of, or by the exercise of due diligence, should have known of,

the event.    The notice shall state the anticipated duration of

any delay; its cause(s); Defendant’s past and proposed actions to

prevent or minimize any delay; a schedule for carrying out those

actions; and Defendant’s rationale for attributing any delay to a

force majeure event. Failure to provide oral and written notice

as required by this Paragraph shall preclude Defendant from

asserting any claim of force majeure.

28. If the United States agrees that a force majeure

event has occurred, the United States may agree to extend the

time for Defendant to perform the affected requirements for the

time necessary to complete those obligations.    An extension of

time to perform the obligations affected by a force majeure event

shall not, by itself, extend the time to perform any other

obligation.    Where the United States agrees to an extension of

time, the appropriate modification shall be made pursuant to

Section XVIII of this Consent Decree (Integration).

29. If the United States does not agree that a force

majeure event has occurred, or does not agree to the extension of

time sought by Defendant, the United States’ position shall be

binding, unless Defendant invokes Dispute Resolution under

Section XI of this Consent Decree. In any dispute involving

force majeure} Defendant bears the burden of proving, by a
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32. If the Parties are not in agreement at the end of

this informal negotiations period, the position of the United

States shall be controlling unless Defendant files a petition

with the Court for resolution of the dispute within twenty-one

(21) days of receipt of the United States’ final position. The

petition shall set out the nature of the dispute with a proposal

for its resolution. The United States shall have twenty-one (21)

days to file a response with an alternate proposal for

resolution. In any such dispute, Defendant shall have the burden

of proving that the United States’ proposal is arbitrary and

capricious.

33. The invocation of formal dispute resolution

procedures under this Section Shall not extend, postpone or

affect any obligation of Defendant under this Consent Decree not

directly in dispute, unless the United States or the Court agrees

otherwise.    Stipulated Penalties with respect to the disputed

matter shall continue to accrue but payment shall be stayed

pending resolution of the dispute as provided in Paragraph 26.

Notwithstanding the stay of payment, Stipulated Penalties shall

accrue from the first day of non-compliance with any applicable

provision of this Consent Decree.      In the event that the

Defendant does not prevail on the disputed issue, Stipulated

Penalties shall be assessed and paid as provided in Paragraph 26.





XIII.     COVENANT NOT TO SUE

36. In consideration of the payments required by this

Consent Decree and the work to be performed, and except as

otherwise provided in this Consent Decree, the United States

covenants not to sue or take administrative or other action

against Defendant arising out of violations of Section 1018 at

the Subject Properties that occurred on or before the date of

lodging of this Consent Decree. This covenant not to sue with

respect to Defendant is conditioned upon the complete and

satisfactory performance by Defendant of its obligations under

this Consent Decree.    This covenant not to sue extends only to

Defendant and does not extend to any other person or business

entity.

XIV.     PLAINTIFFS" RESERVATIONS OF RIGHTS

37. The covenant not to sue set forth above does not

pertain to any matters other than those expressly specified in

Paragraph 36.     The United States reserves, and this Consent

Decree is without prejudice to, all rights against Defendant with

respect to all other matters, including but not limited to, the

following:

ao     claims based on a failure by Defendant to meet a

requirement of this Consent Decree;

b.     claims based upon violations of Section 1018 that

occur after the date of lodging of this Consent Decree;

2!
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U.S. Attorney’s Office:

Chief, Civil Division
United States Attorney’s Office

U.S. Department of Justice

211 West Fort Street, Suite 2001
Detroit, Michigan 48226

(313) 226-9782 (phone)

(313) 226-3271 (fax)

Elizabeth. Larin@usdoj.gov

U.S. Department of Justice:

Chief, Environmental Enforcement
Section

U.S. Department of Justice
P.O. Box 7611

Ben Franklin Station

Washington, DC 20044
D.J. Ref. 90-5-2-1-08345

U.S. Department of Housing and Urban Development:

Director, Compliance Assistance and

Enforcement Division
Office of Healthy Homes and Lead Hazard

Control
U.S. Department of Housing and Urban

Development

451 7th Street, SW
Room 8236

Washington, DC 20410

and

John B. Shumway, Deputy Assistant

General Counsel

Office of General Counsel

U.S. Department of Housing and Urban
Development

451 7th Street, SW

Room 9253
Washington, DC 20410
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authorized representative may thus be either a named individual

or any individual occupying a named position); and (c) the

written authorization is submitted to the United States

consistent with this Paragraph.

44. The certification required by Paragraph 43, above,

shall be in the following form:

I certify that the information contained in

or accompanying this [type of submission] is true,

accurate and complete.

identified    portion(s)]

With regard to [the/those

of    this     [type    of

submission] for which I cannot personally verify

[its/their] accuracy, I certify under penalty of

law that this [type of submission] and all

attachments were prepared in accordance with

procedures designed to assure that qualified

personnel properly gather and evaluate the

information submitted. Based on my inquiry of the

person or persons who manage the system, or those

persons directly responsible for gathering the

information, or the immediate supervisor of such

persons, the information submitted is, the best of

my knowledge and belief, true, accurate and

complete.    I am aware that there are significant

penalties    for    submitting    false    information,

25
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this Consent Decree are subject to the requirements of 28 C.F.R.

§ 50.7, which provides for notice of the lodging of this Consent

Decree in the Federal Register, opportunity for public comment

for at least thirty (30) days, and consideration of any comments

prior to entry of the Consent Decree by the Court. The United

States reserves its right to withdraw consent to this Consent

Decree based on comments received during the public notice

period.    Defendant consents to entry of this Consent Decree

without further notice to the Court.

48. If for any reason the Court should decline to

approve this Consent Decree in the form presented, this Consent

Decree is voidable at the discretion of any Party and the terms

of the Consent Decree may not be used as evidence in any

litigation between the Parties.

XX.     EFFECTIVE DATE

49. The effective date of this Consent Decree shall be

the date upon which it is entered by the Court.

XXI. RECORD RETENTION AND PRESERVATION

50. Defendant shall preserve, during the pendency

of this Consent Decree and for a minimum of at least twelve (12)

months after its termination, all documents and records in its

custody, control or possession and in the custody, control or

possession of its employees, agents, assigns, contractors,

subcontractors or consultants, which in any manner relate to this

27





53. Defendant agrees that the person identified on

its behalf under Section XVI is authorized to accept service of

process by mail on behalf of Defendant with respect to all

matters arising under or relating to this Consent Decree.

Defendant hereby agrees to accept service by certified mail in

that manner and to waive the formal service requirements set

forth in Rule 4 of the Federal Rules of Civil Procedure and any

applicable local rules of this Court, including but not limited

to, service of a summons.

54.      Upon approval and entry of this Consent Decree

by the Court, the Consent Decree shall constitute a final

judgment pursuant to Rules 54 and 58 of the Federal Rule of Civil

Procedure.

XXIII.TERMINATION

55. This Consent Decree shall terminate after all

of the following have occurred:

a. Defendant has completed all work required by this

Consent Decree;

b. Defendant has paid all penalties and interest due

under this Consent Decree and no penalties are outstanding or

owed to the United States;

c. Defendant has certified compliance with the terms

and conditions of this Consent Decree to the United States; and
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United States v. A&M Properties, Inc.

So entered in accordance with the foregoing this

of , 2008.

day

UNITED STATES DISTRICT COURT JUDGE
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United States v. A&M Properties, Inc.

FOR UNITED STATES DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT:

Date
JOHN P. OPITZ

Associate General Counsel for the

Office of Finance and Regulatory Compliance

Date

JOHN B. SHUMWAY
Deputy Assistant General Counsel

for Program Compliance

U.S. Department of Housing and Urban Development

451 Seventh Street, SW
Washington, DC 20410

(202) 708-4184 ext. 5190
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United States v. A&M Properties, Inc.

FOR A&M PROPERTIES, INC.:

MARTIN SIERSMA, President

A&M Properties, Inc.

P.O. Box 243
Eastpointe, MI 48021

Date
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