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1 I. BACKGROUND

2 A. The United States of America ("United States"), on behalf of the

3 Administrator of the United States Environmental Protection Agency ("EPA") has

4 filed a complaint in this matter pursuant to Section 107 of the Comprehensive

5 Environmental Response, Compensation, and Liability Act ("CERCLA"), 42 U.S.C. §

6 9607, seeking reimbursement of response costs incurred and to be incurred for

7 response actions taken at or in connection with the release or threatened release of

g hazardous substances at the Puente Valley Operable Unit ("PVOU") of the San

9 Gabriel Valley Superfund Site, Area 4, Los Angeles County, California (the "Site").

10 B. This Consent Decree provides for the reimbursement of a portion of the

11 United States' Past Response Costs at this Site by the Julia A. Fischer Living Trust

12 ("Fischer Trust" or "Settling Defendant").

13 C. By entering into this Consent Decree, Settling Defendant does not admit

14 liability to or arising out of the transactions or occurrences alleged in the Complaint or

15 to any other person related to the Site.

16 D. The United States and Settling Defendant agree, and this Court by

17 entering this Consent Decree finds, that this Consent Decree has been negotiated by

1 g the Parties in good faith, that settlement of this matter will avoid prolonged and

19 complicated litigation between the Parties, and that this Consent Decree is fair,

20 reasonable, and in the public interest.

21 THEREFORE, with the consent of the Parties to this Decree, it is ORDERED,

22 ADJUDGED, AND DECREED:

23 II. JURISDICTION

24 1. This Court has jurisdiction over the subject matter of this action pursuant

25 to 28 U.S.C.§§ 1331 and 1345, 42 U.S.0 § 9607, and 9613(b), and also has personal

26 jurisdiction over Settling Defendant in this action. Settling Defendant consents to and

27 shall not challenge entry of this Consent Decree or this Court's jurisdiction to enter

28 and enforce this Consent Decree.

i
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1 III. PARTIES BOUND

2 2. This Consent Decree is binding upon the United States, and upon Settling

3 Defendant and its beneficiaries, heirs, successors, and assigns. Any change in

4 ownership or corporate or other legal status, including but not limited to, any transfer

5 of assets or real or personal property, shall in no way alter the status or responsibilities

6 of Settling Defendant under this Consent Decree.

7 IV. DEFINITIONS

8 3. Unless otherwise expressly provided herein, terms used in this Consent

9 Decree which are defined in CERCLA or in regulations promulgated under CERCLA

10 shall have the meaning assigned to them in CERCLA or in such regulations.

11 Whenever the terms listed below are used in this Consent Decree, the following

12 definitions shall apply:

13 a. "Basin-wide Response Costs" shall mean costs, including but not

14 limited to direct and indirect costs, including accrued Interest, that the United States

15 has paid for basin-wide (non-operable unit) response actions in connection with the

16 San Gabriel Valley Superfund Sites, Areas 1- 4.

17 b. "Carrier Consent Decree" shall mean the consent decree entered on

18 April 28, 2006 in the matter of United States v. Carrier Corporation, Civ. Action No.

19 OS-b022 ABC (FMOx)(C.D. Cal.), relevant portions of which are attached hereto as

20 Appendix A.

21 c. "CERCLA" shall mean the Comprehensive Environmental

22 Response, Compensation, and Liability Act of 1980, as amended, 42 U.S.C. § 9601, et

23 seq.

24 d. "Consent Decree" •shall mean this Consent Decree and Appendix

25 A attached hereto.

26 e. "Day" shall mean a calendar day. In computing any period of time

27 under this Consent Decree, where the last day falls on a Saturday, Sunday, or federal

28 holiday, the period shall run until the close of business of the next working day.

2
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1 ~ ~ f. "DOJ" shall mean the United States Department of Justice and any

2 successor departments, agencies, or instrumentalities of the United States.

3 g. "Effective Date" shall mean the date of entry of this Consent

4 Decree.

5 h. "EPA" shall mean the United States Environmental Protection

6 Agency and any successor departments, agencies, or instrumentalities of the United

7 States.

8 i. "EPA Hazardous Substance Superfund" shall mean the Hazardous

9 Substance Superfund established by the Internal Revenue Code, 26 U.S.C. § 9507.

10 j. "ESD" shall mean the Explanation of Significant Differences

11 issued by EPA on June 14, 2005 for the Record of Decision.

12 k. "Facility" shall mean the Site.

13 1. "Future Response Costs" shall mean all costs, including but not

14 limited to Oversight Costs, direct or indirect costs, and Basin-wide Response Costs

15 allocated to the Site, including Interest, that the United States or any third party pays

16 or incurs at or relating to the Site after the date of entry of this Consent Decree, but

17 prior to the later of (i) the date 8 years from the Operational and Functional Date of

18 the Carrier Consent Decree, or (ii) the date of issuance of a final Record of Decision

19 for the Site.

20 m. "Interest" shall mean interest at the applicable rate specified for

21 interest on investments of the Hazardous Substance Superfund established by 26

22 U.S.C. § 9507, compounded annually on October 1 of each year, in accordance with

23 42 U.S.C. § 9607(a).

24 n. "Oversight Costs" shall mean all direct and indirect costs,

25 including Interest, that the United States incurs in connection with monitoring and

26 supervising performance of the Response Work by other persons.

27 0. "Paragraph" shall mean a portion of this Consent Decree identified

28 by an Arabic numeral or an upper or lower case letter.
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p. "Parties" shall mean the United States and the Settling Defendant.

q. "Past Response Costs" shall mean all costs, including but not

limited to Oversight Costs, direct and indirect costs, and Basin-wide Response Costs

allocated to the Site, including Interest, that the United States or any third party has

paid or incurred at or relating to the Site through and including the date of entzy of this

Consent Decree.

r. "Plaintiff' shall mean the United States.

s. "Record of Decision" or "ROD" shall mean the September 30,

1998 EPA Interim Record of Decision for the Puente Valley Operable Unit (Area 4)

of the San Gabriel Valley Superfund Sites, Areas 1-4.

t. "Response Work" shall mean the design and implementation of

any remedial measures, including the operation and maintenance thereof,

encompassed within the Record of Decision as modified by the ESD.

u. "Section" shall mean a portion of this Consent Decree identified by

a Roman numeral.

v. "Settling Defendant" shall mean Fischer Trust and its respective

predecessors in interest, trustees, beneficiaries, fiduciaries, heirs, successors, and

assigns but only to the extent that such predecessors in interest, trustees, beneficiaries,

fiduciaries, heirs, successors, and assigns have no independent liability for the Site

other than liability derived from that entity's relationship to or affiliation with the

'' Settling Defendant.

w. "Site" shall mean the facility, which consists of an area of

groundwater contamination in Los Angeles County, California, located in the

geographic area designated on the National Priorities List as the San Gabriel Valley

Superfund Site, Area 4 and identified as the Puente Valley Operable Unit. See 49

Fed. Reg. 19480 (1984).

x. "State" shall mean the State of California.

y. "United States" shall mean the United States of America, including

4
CONSENT DECREE



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

its departments, agencies and instrumentalities.

V. STATEMENT OF PURPOSE

4. By entering into this Consent Decree, the mutual objective of the Parties

is for Settling Defendant to make a cash payment to address its liability for the Site as

provided in the Covenant Not to Sue by Plaintiff in Section VII, and subject to the

Reservations of Rights by United States in Section VIII, paragraph 15.

VI. REIMBURSEMENT OF RESPONSE COSTS

5. Payments to the EPA Hazardous Substance Superfund. Settling

Defendant shall pay to the EPA Hazardous Substance Superfund the amount of Four

Hundred Ten Thousand Dollars ($410,000) in reimbursement of Past Response Costs.

Payment shall be made as follows:

a. Settling Defendant shall, within thirty .(30) working Days after

entry of this Consent Decree, remit the principal of four hundred ten thousand dollars

($410,000) to the United States. Payment to the United States shall be made by

FedWire Electronic Funds Transfer ("EFT") to the U.S. Department of Justice in

accordance with current EFT procedures, referencing the USAO File Number, EPA

Region IX, the Site/Spill ID Number 09-8V, and DOJ Case Number 90-11-2-354/31.

Payment shall be made in accordance with instructions provided to the Settling

Defendant by the Financial Litigation Unit of the United States Attorney's Office for

the Central District of California following lodging of the Consent Decree. Any

payments received by the Department of Justice after 4:00 p.m. Eastern Time shall be

credited on the next business Day. Settling Defendant shall send notice to the EPA

and the DOJ that payment has been made in accordance with Section XIV (Notices

and Submissions) and to David Wood, MTS-4-2, Supervisory Accountant, U.S. EPA,

Region IX, 75 Hawthorne Street, San Francisco, California 94105.

b. The four hundred ten thousand dollars ($410,000) paid by Settling

Defendant to the United States shall be deposited in the "San Gabriel Valley

Superfund Sites, Area 4, Special Account" within the EPA Hazardous Substance

5
CONSENT DECREE



1 Superfund. This Special Account shall be retained and used to conduct or finance

2 response actions at or in connection with the Site or the San Gabriel Valley Superfund

3 Sites (Areas 1- 4), or may be transferred by the EPA from this Special Account to the

4 EPA Hazardous Substance Superfund.

5 VII, FAILURE TO COMPLY WITH REQUIREMENTS

6 6. Interest on Late Payments. In the event that any payment required under

7 Section VI (Reimbursement of Response Costs) or Section VII, Paragraph 7

8 (Stipulated Penalties) is not received when due, Interest shall continue to accrue on the

9 unpaid balance through the date of payment. Settling Defendant shall be liable for any

10 such Interest pertaining to the payments required under Section V, paragraphs S.a.

11 (Reimbursement of Response Costs).

12 7. Stipulated Penalties.

13 a. Settling Defendant shall be liable for stipulated penalties for late

14 payments under Section VI, paragraphs S.a. (Reimbursement of Response Costs) and

1 S for the Interest on late payments under Section VI, paragraphs S.a. as required under

16 Section VII, Paragraph 6. The stipulated penalties shall be in the following amounts

17 per violation per Day that any such payment is late:

18 Penalty Per Violation Per Dam Period of Noncompliance

19 $500 1st through 14th Day

20 $1500 15th through 30th Day

21 $2500 31st Day and beyond

22 b. Settling Defendant shall be liable for stipulated penalties in the

23 amount of $1500 per Day per violation of the provisions contained in Sections XII

24 (Access To Information), and XIII (Retention of Records).

25 8. All Interest and penalties set forth under this Section shall begin to accrue

26 on the Day a violation occurs, and shall continue to accrue through the final Day of

27 the correction of the noncompliance. Nothing herein shall prevent the simultaneous

28 accrual of separate penalties for separate violations of this Consent Decree.

6
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1 9. Interest and stipulated penalties shall accrue as provided in Paragraphs 6

2 and 7, regardless of whether EPA has notified Settling Defendant of the violation or

3 made a demand for payment, but need be paid only upon demand.

4 10. Interest and stipulated penalties set forth under this Section shall be due

5 and payable within 30 Days of the date of demand for payment. All payments to the

6 United States under this Paragraph shall be made by certified or cashier's check made

7 payable to the "EPA Hazardous Substances Superfund," shall be forwarded to the U.S.

8 EPA, Region IX, Superfund Payments, Cincinnati Finance Center, P.O. Box 979076,

9 St. Louis, MO 63197-9000, shall indicate that payment is for Interest and/or stipulated

10 penalties, and shall reference EPA Region IX, the Site/Spill Identification Numbers

11 09-8V, the USAO File Number, the DOJ Case Number 90-11-2-354/31, and the name

12 and address of the party making payment. Copies of checks} paid pursuant to this

13 Paragraph, and any accompanying transmittal letter(s), shall be forwarded to the DOJ

14 and the EPA as provided in Section XIV (Notices and Submissions), and to David

15 Wood, MTS-4-2, Supervisory Accountant, U.S. EPA Region IX, 75 Hawthorne

16 Street, San Francisco, California 94105.

17 1l. Notwithstanding any other provision of this Section, the United States

18 may, in its unreviewable discretion, waive any portion of Interest or stipulated

19 penalties that have accrued pursuant to this Consent Decree.

20 12. Payments made under this Section shall be in addition to any other

21 remedies or sanctions available to Plaintiff by virtue of Settling Defendant's failure to

22 comply with the requirements of this Consent Decree.

23 13. If the United States brings an action against Settling Defendant to enforce

24 this Consent Decree, Settling Defendant shall reimburse the United States for all costs

25 of such action, including but not limited to costs of attorney time.

26 VIII. COVENANT NOT TO SUE BY PLAINTIFF

27 14. Covenant Not to Sue. Except as specifically provided in Paragraph 15

28 (Reservation of Rights), Plaintiff covenants not to sue or to take any administrative
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action against Settling Defendant for performance of Response Work, Past Response

Costs and .Future Response Costs, pursuant to Section 7003 of RCRA, 42 U.S.C. §

6973, or Sections 106 and 107(a) of CERCLA, 42 U.S.C. §§ 9606 and 9607(a). This

covenant shall take effect upon receipt by Plaintiff of the payments set forth in

Paragraph 5. This covenant is conditioned upon Settling Defendant's satisfactory

performance of its obligations under this Consent Decree. This covenant extends only

to Settling Defendant and does not extend to any other person.

15. Reservation of Rights. The covenant not to sue set forth in Paragraph 14

does not pertain to any matters other than those expressly specified therein. The

Plaintiff reserves, and this Consent Decree is without prejudice to all rights against

Settling Defendant with respect to other matters, including but not limited to:

a. liability for failure by Settling Defendant to meet a requirement of

this Consent Decree;

b. liability for damages for injury to, destruction of, or loss of natural

resources, and for the costs of any natural resource damage assessments;

c. criminal liability; and

d. liability for response actions and response costs incurred or to be

incurred by the United States not covered as matters addressed as set forth in

Paragraph 21 of this Consent Decree, including but not limited to liability for any

response actions and response costs at the Site that occur after the later of (i) the date

8 years from the Operational and Functional Date of the Carrier Consent Decree, or

(ii) the date of issuance of a final Record of Decision for the Site.

IX. COVENANT NOT TO SUE BY SETTLING DEFENDANT

1 b. Settling Defendant covenants not to sue and agrees not to assert any

claims or causes of action against Plaintiff or its contractors or employees with respect

to Response Work, Past Response Costs and Future Response Costs, as set forth in

this Consent Decree, including but not limited to:

a. any direct or indirect claims for reimbursement from the

s
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1 Hazardous Substance Superfund based on Sections 106(b)(2), 107, 111, 112, or 113 of

2 CERCLA, 42 U.S.C. §§ 9606(b)(2), 9607, 9611, 9612, or 9613, or any other provision

3 of law;

4 b. any claims arising out of costs or response actions at or in

5 connection with the Site, including any claim under the United States Constitution, the

6 California Constitution, the Tucker Act, 28 U.S.C. § 1491, the Equal Access to Justice

7 Act, 28 U.S.C. § 2412, as amended, or at common law; and

8 c. any claims against the United States pursuant to Sections 107 and

9 113 of CERCLA, 42 U.S.C. §§ 9607 and 9613, related to the Site.

10 17. Nothing in this Consent Decree shall be deemed to constitute approval or

11 preauthorization of a claim within the meaning of Section 111 of CERCLA, 42 U.S.C.

12 § 9611, or 40 C.F.R. § 300.700(d).

13 X. EFFECT OF SETTLEMENT/CONTRIBUTION PROTECTION

14 18. Nothing in this Consent Decree shall be construed to create any rights in,

15 or grant any cause of action to, any person not a Party to this Consent Decree. The

16 preceding sentence shall not be construed to waive or nullify any rights that any

17 person not a signatory to this Decree may have under applicable law. Each of the

18 Parties expressly reserves any and all rights (including, but not limited to, any right to

19 contribution), defenses, claims, demands, and causes of action which each Party may

20 have with respect to any matter, transaction, or occurrence relating in any way to the

21 Site against any person not a Party hereto.

22 19. The Parties agree that in consideration of the payment made by Settling

23 Defendant and the execution of this Consent Decree, Settling Defendant has resolved

24 its liability to Plaintiff and is entitled to protection from contribution actions or claims

25 as provided by Section 1130(2) of CERCLA, 42 U.S.C. § 96130(2), for matters

26 addressed in this Consent Decree, conditioned only upon entry of this Consent Decree.

27 The matters addressed in this Consent Decree are: Response Work; Past Response

28 Costs; and Future Response Costs. The matters addressed exclude those response

9
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1 actions and response costs to which Plaintiff has reserved its rights under this Consent

2 II Decree.

3 20. Settling Defendant agrees that, with respect to any suit or claim for

4 contribution brought by Settling Defendant for matters related to this Consent Decree,

5 Settling Defendant will notify the DOJ and the EPA, in writing not later than sixty

6 (60) Days prior to the initiation of such suit or claim. Settling Defendant also agrees

7 that, with respect to any suit or claim for contribution brought against Settling

8 Defendant for matters related to this Consent Decree, Settling Defendant will notify

9 the DOJ and EPA in writing within ten (10) Days of service of the complaint or

10 claims upon Settling Defendant. In addition, Settling Defendant shall notify the DOJ

11 and EPA within ten (10) Days of service or receipt of any motion for summary

12 judgment or any order from a court setting a case for trial, for matters related to this

13 Consent Decree.

14 21. In any subsequent administrative or judicial proceeding initiated by the

15 United States for injunctive relief, recovery of response costs, or other relief relating

16 to the Site, Settling Defendant shall not assert, and may not maintain, any defense or

17 claims based upon the principles of waiver, res judicata, collateral estoppel, issue

18 preclusion, claim-splitting, or other defenses based upon any contention that the

19 claims raised by the United States in the subsequent proceeding were or should have

20 been brought in the instant case; provided, however, that nothing in this Paragraph

21 affects the enforceability of the Covenant Not to Sue by Plaintiff set forth in Section

22 VIII.

23 XI. SITE ACCESS

24 22. Commencing upon the date of lodging of this Consent Decree, Settling

25 Defendant agrees to provide the United States and the State of California and their

26 representatives, including the EPA, the Department of Toxic Substances Control, and

27 the Los Angeles Regional Water Quality Control Board, and their contractors, access

28 at all reasonable times to the property within the Site owned or controlled by Settling

io
CONSENT DECREE



1 Defendant to which access is determined by the EPA to be required for the

2 implementation of this Consent Decree, or for the purpose of conducting any response

~ activity related to the Site, including but not limited to:

4 a. Monitoring of investigation, removal, remedial or other activities

5 at the Site;

6 b. Verifying any data or information submitted to the United States or

7 to the State of California;

8 c. Conducting investigations relating to contamination at or near the

9 Site;

10 d. Obtaining samples;

11 e. Assessing the need for, planning, or implementing response actions

12 at or near the Site; and

13 f. Inspecting and copying records, operating logs, contracts, or other

14 documents maintained or generated by Settling Defendant or its agents, consistent

15 with Section XII (Access to Information).

16 23. Notwithstanding any provision of this Consent Decree, the United States

17 retains all of its access authorities and rights, including enforcement authorities related

18 thereto, under CERCLA, the Resource Conservation and Recovery Act, 42 U.S.C. §

19 6927, and any other applicable statutes or regulations.

20 XII. ACCESS TO INFORMATION

21 24. Settling Defendant shall provide to Plaintiff, upon request, copies of all

22 documents and information within its possession or control or that of its contractors or

23 agents relating in any manner to response actions taken at the Site or the liability of

24 any person for response actions conducted and to be conducted at the Site, including,

25 but not limited to, sampling, analysis, chain of custody records, manifests, trucking

26 logs, receipts, reports, sample traffic routing, correspondence, or other documents or

27 information related to the Site.

28 25. Confidential Business Information and Privile,~ed Documents.

ti
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1 a. Settling Defendant may assert business confidentiality claims

2 covering part or all of the documents or information submitted to Plaintiff under this

3 Consent Decree to the extent permitted by and in accordance with Section 104(e)(7)

4 of CERCLA, 42 U.S.C. § 9604(e)(7), and 40 C.F.R. § 2.203(b). Documents or

5 information determined to be confidential by Plaintiff will be accorded the protection

6 specified in 40 C.F.R. Part 2, Subpart B. If no claim of confidentiality accompanies

7 documents or information when they are submitted to the Plaintiff, or if Plaintiff has

8 notified Settling Defendant that the documents or information are not confidential

9 under the standards of Section 104(e)(7) of CERCLA, the public may be given access

10 to such documents or information without further notice to Settling Defendant.

11 b. Settling Defendant may assert that certain documents, records or

12 other information are privileged under the attorney-client privilege or any other

13 privilege recognized by federal law. If Settling Defendant asserts such a privilege in

14 lieu of providing documents, it shall provide Plaintiff with the following: 1 }the title of

15 the document, record, or information; 2) the date of the document, record, or

16 information; 3) the name and title of the- author of the document, record, or

17 information; 4) the name and title of each addressee and recipient; 5) a description of

18 the subject of the document, record or information; and 6) the privilege assex-ted.

19 However, no documents, reports, or other information created or generated pursuant to

20 the requirements of this or any other consent decree with Plaintiff shall be withheld on

21 the grounds that they are privileged. If a claim of privilege applies only to a portion of

22 a document, the document shall be provided to Plaintiff in redacted form to mask the

23 privileged information only. Settling Defendant shall retain all records and documents

24 that it claims to be privileged until Plaintiff has had a reasonable opportunity to

25 dispute the privilege claim and any such dispute has been resolved in the Settling

26 Defendant's favor.

27 ~ ~ 26. No claim of confidentiality shall be made with respect to any data,

28 including but not limited to, all sampling, analytical, monitoring, hydrogeologic,

la
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1 scientific, chemical, or engineering data, or any other documents or information

2 evidencing conditions at or around the Site.

3 XIII. RETENTION OF RECORDS

4 27. Until ten (10) years after the entry of this Consent Decree, Settling

5 Defendant shall preserve and retain all •records and documents now in its possession

6 or control, or which come into its possession or control thereafter, that relate in any

7 manner to response actions taken at the Site or the liability of any person for response

8 actions conducted and to be conducted at the Site, regardless of any corporate

9 retention policy to the contrary. After five (5) years, Settling Defendant may contact

10 the EPA in writing to request instructions as to whether such records and documents

11 shall be maintained for the remaining five (5) year retention period, or whether such

12 records and documents may be discarded, No retained records or documents shall be

13 disposed of prior to the ten (10) year retention period, unless Settling Defendant

14 receives instructions from the EPA specifically permitting Settling Defendant to

15 dispose of such records and documents.

16 28. After the conclusion of the ten (10) year document retention period in the

17 preceding Paragraph, Settling Defendant shall notify the EPA and the DOJ at least

18 ninety (90) Days prior to the destruction of any such records or documents, and, upon

19 request by the EPA or the DOJ, Settling Defendant shall deliver any such records or

20 documents to EPA subject to the same privilege provisions set forth in Section XII

21 (Access To Information).

22 29. By signing this Consent Decree, Settling Defendant certifies that, after

23 thorough inquiry, to the best of its knowledge and belief, Settling Defendant has not

24 altered, mutilated, discarded, destroyed, or otherwise disposed of any records,

25 documents, or other information relating to its potential liability regarding the Site,

26 after notification of potential liability or the filing of a suit against Settling Defendant

27 regarding the Site; and that Settling Defendant has fully complied with any and all

28 EPA requests for information regarding the Site pursuant to Sections 104(e) and

13
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1 122(e) of CERCLA, 42 U.S.C. §§ 9604(e) and 9622(e), and Section 3007 of RCRA,

2 ~~ 42 U.S.C. § 6927.

3 XIV. NOTICES AND SUBMISSIONS

4 30. Whenever, under the terms of this Consent Decree, notice is required to

5 be given or a document is required to be forwarded by one party to another, it shall be

6 directed to the individuals at the addresses specified below, unless those individuals or

7 their successors give notice of a change to the other Parties in writing. Written notice

8 as specified herein shall constitute complete satisfaction of any written notice

9 requirement of the Consent Decree with respect to the United States (the D03 and the

10 EPA) and Settling Defendant, respectively.

11 As to the United States:

12 As to DOJ:

13 W. Benjamin Fisherow

14 
Acting Chief, Environmental Enforcement Section
Environment and Natural Resources Division

15 
U.S. Department of Justice (DJ # 90-1 1-2-354/31)
P.O.Box7611 .

16 
Washington, D.C. 20044-7611

1 ~ Elise S. Feldman
Trial Attorney

1 g Environmental Enforcement Section
Environment and Natural Resources Division

1 ~ U.S. Department of Justice
301 Howard Street, Suite 1050

20 San Francisco, CA 94105

21 I I As to EPA:

22 Larry Bradfish(ORC-3) .

23 
Assistant Regional Counsel
U.S. Environmental Protection Agency, Region IX

24 
75 Hawthorne Street
San Francisco, California 94105

25 I I As to Settling Defendant:

26 Peter A. Nyquist
27 Alston + Bzrd, LLP

333 South Ho e Street, 16th Floor
28 Los Angeles, ~A 90071

Tel: (2I3) 576-1142
14
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1 Fax: (213) 576-1100
Email: pete.nyquist@alston.com

2 Settling Defendant may change the identity or contact information for its agent

3 at any time by written notice to the Court and to the United States.

4 XV. RETENTION OF JURISDICTION

5 31. This Court shall retain jurisdiction over this matter for the purpose of

6 interpreting and enforcing the terms of this Consent Decree.

7 XVI. INTEGRATION/APPENDICES

8 32. This Consent Decree and its appendix constitute the final, complete and

9 exclusive agreement and understanding among the Parties with respect to the

10 settlement embodied in this Consent Decree. The Parties acknowledge that there are

11 no representations, agreements or understandings relating to the settlement other than

12 those expressly contained in this Consent Decree. The following appendix is attached

13 to and incorporated into this Consent Decree: "Appendix A" is the relevant portions of

14 the Carrier Consent Decree.

15 XVII. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

16 33. This Consent Decree shall be lodged with the Court for a period of not

17 less than thirty (30) Days for public notice and comment. The United States reserves

18 the right to withdraw or withhold its consent if the comments regarding the Consent

19 Decree disclose facts or considerations which indicate that this Consent Decree is

20 inappropriate, improper, or inadequate. Settling Defendant consents to the entry of this

21 Consent Decree without further notice.

22 34. If for any reason this Court should decline to approve this Consent

23 Decree in the form presented, this agreement is voidable at the sole discretion of any

24 party and the terms of the agreement may not be used as evidence in any litigation

ZS between the Parties.

26 ~ ~ XVIII. EFFECTIVE DATE

27 ~ ~ 35. The effective date of this Consent Decree shall be the date upon which it

28 ~ ~ is entered by the Court.

15
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2 XIX. SIGNATORIES/SERVICE

3 36. Each undersigned representative of the Settling Defendant and the

4 Assistant Attorney General for the Environment and Natural Resources Division of

5 the United States Department of Justice, certifies that he or she is authorized to enter

6 into the terms and conditions of this Consent Decree and to execute and bind legally

7 such Party to this document.

8 37. Settling Defendant hereby agrees not to oppose entry of this Consent

9 Decree by this Court or to challenge any provision of this Consent Decree, unless the

10 United States has notified Settling Defendant in writing that it no longer supports

11 entry of the Consent Decree.

12 38. Settling Defendant shall identify, on the attached signature page, the

13 name and address of an agent who is authorized to accept service of process by mail

14 on behalf of that Party with respect to all matters arising under or relating to this

15 Consent Decree. Settling Defendant hereby agrees to accept service in that manner

16 and to waive the formal service requirements set forth in Rule 4 of the Federal Rules

17 of Civil Procedure and any applicable local rules of this Court, including, but not

18 limited to, service of a summons.

19 XX. FINAL JUDGMENT

20 39. Upon approval and entry of this Consent Decree by this Court, this

21 Consent Decree shall constitute a final judgment between and between the United

22 States and Settling Defendant. The Court finds that there is no just reason for delay

23 and therefore enters this judgment as the final judgment under Fed. R. Civ. P. 54 and

24 5 8.

25 SO ORDERED THIS DAY OF ,

26

27
2$ Honorable

United States istrict u ge
16
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2 THE UNDERSIGNED PARTY enters into this Consent Decree, relating to the

3 San Gabriel Valley Superfund Site, Area 4, and further identified as the Puente Valley

4 Operable Unit.

5 DATED: / ,~I /3 FOR THE UNITED STATES OF AIV~RICA

6

7

g

9

10

11 
DATED: ,~12 ~1~1~~

13

14

15

16

17

18 DATED:

19

20

21

22

23

24 II 
DATED:

25

26

r /~+

CJ

NACIA S. MO O
ssistant Attorn~ey General

Environment &Natural Resources Division
United States Department of Justice

ELISE FEL MAN
Trial Attorney
Environmental Enforcement Section
Environment &Natural Resources Division
United States Department of Justice

JANE DIAMOND
Director
Su erfund Division
U.~. Environment Protection Agency Region 9

2~ LARRY BRADFISH
Assistant Regional Counsel

28 Office of Regional Counsel
U.S. Environment Protection Agency Region 9

i~
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2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 i

DATED:

1~~~~'~~J;~

~~ ~

FOR 'THE UNITED STATES OF AMERICA

U.S. ENVIRONMENTAL PROTECTION AGENCY

-~~
_:-r....__ .... .

JANE DIAMOND
Director
Super~und Division
U.S. Environment Protection Agency Region 9

Assistant Regional Counsel
Office of Regional Counsel
U.S. Environment Protection Agency Region 9

17a
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1 THE UNDERSIGNED PARTY enters in~o this Consent Decree, relating to the

2 San Gabriel Valley Superfund Site, Area 4, and further identified as the Puente Valley

3 Operable Unit.

4

5 DATED: FOR JULIA A. FISCHER LIVING TRUST

6 9/I~ {1,~
~, ~
g J Williams

T stee, Fischer Trust

9

10 Agent authorized to receive service of process pursuant to Paragraph 38:

11

12 Peter A. Ny, quist
Alston +Bird, LLP

13 333 South Hope~ Street, 16th Floor
Los Angeles, CA 90071

14 Tel: 213 576-1142
Fax: 213 576-1100

15 Emai : pete.nyquist@alston.com

16

17

18

19

20

21

22

23

24

25

26

27

28

is
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1 APPENDIX A

2 RELEVANT PORTIONS OF THE CARRIER CONSENT DECREE

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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III. PARTIES F~QUND ~-~`ll.l
~r

2. This Consent ~~crec ~.pglies to d is binding upon the United Stakes

~a~~ upon fettling i~~~end~.nts and their successors and assigns, A.ny change in~;

ownership ar ~acp~ra~~ status cif a ~e~li~g a~f~r~dant ~nGl~~~g, ~u~ not limited t~
,

a~zy transfer of asses or real ar p~rsanal prape~ty, shall in r~~ way niter such

~et~ing ~e~~ndanx's xesp4~sibi~i~ies under this Consent De~re~,

3. Selling ~~~'endant~ s~aal~ provide a copy of this ~Qns~nt Decree to

e~ac~ ~a~tract~r hued to perforrr~ the Vifork (a~ defined bel~r~t) requited by this 
~1

'' Conssn~ I3ecr~e and to ~a~h peX~o~. repres~n#~ng ar~~ ~s~t~ing Defendant witha

respect to the Site or ~h.~ Work and shall ~and~tian all contracts ~nte~ed ~~t~

hereunder upt}n ps~fozm~nce ~~`the VtTork in c~nformiiy wzth the terms of t~.is

Consent I~~re~. Settling ~lefen~ants or thezr c~ntractars sha11 pravid~ ~rc~i~ten

notice of the Co~asent ~}}ecree to all s~zbconfiract~rs hired to pe~f~rm any pot~an
 ~f

tie mark r~gt~ir~d h~ phis C~ns~nt Degree. Settling Defer~d~n~s shah aonethe~ess

be responsible for ensu.~ing that °th~~x con~ractars and subcontractaxs perform the

'mark cc~ntemptat~d herein in ac~ardanc~ with this Corzse~t I}e~r~e. with r~garti ~~

the a~tiuiti~s uz~derta.lcen puzsu~nt tc~ this Consent D~cr~e, each can#r~ctc~r and

subcontractor sha11 ~e deemed ~v be i~ ~ ~~r~~actual ~~lationsi;i~ ti~~it~ t~:~ ~~ttling

I~~f~ndan~s wit~~~ the meaning of ~S~ction 107(b)(3) of CERC~A, 421~.S.
C. j

I~'. DEF~i~T~TI~T~iS

4. C~nl~ss oth~z~w~ise ~x~ressly provided herein, berms used ire this

~c~nsent 13ecree that are defined in ~ .CLA o~ in regulations promulgated under

CER~~,.l~ sham ~av~ the rnear~ing assigned ~o them in ~ERCLA or i~ such

regulations. 'S~k~~nev~x te~zns listed bei~w ire used in teas Consent Decr~~ or in the

app~n~iic~s attached he~~to az~d znGCrpor~ted hereund~z, the ~Qllo~uing definiti
ons

~halI apply:

"$asin-wide l~.espo~n~e Cosh" shall mean ~os~; ~nc~udang but not l mit~d to

-4-
-29-
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direst and indirect costs, including accred Intares~, that the ~Unit~d States has _f
r

in~u~red 4r in the future incurs for. basin-wide snort-apera~le unit) r~spo~e a~ti~ns~t.

in conr~ectian wi#h the San Gabriel ~all+~y Su~erfi~nd Sits, Arias 1-- 4. ~,~nr

"C~~.~~A" s~t~li rr~ 4I~e ~~npr~hensiv~ ~nv~rv~tm~ntal R~spon~e,

Co~np~nsafii~n, and Liability Act of 1980, as emended, 42 ~3.S,G. §§ ~~01, et sue.

"Car~sent Decree"shall mean this Decree and all appendices attached hereto Misted

in Section X.~K). In the event of conflict between this Degree and any appendix,

this ~ecre~ shall control.

"Day" sham mean a calendar day unless expressly stated ~ be a wgrk~ng

day. ̀ fW~rk~ng Dad" shall mean a day other than a Sa~rday, Sunday, or ~ederat

holiday. In cam~auting any period of tim,~ under this Consent Decree, when the

Mast day would fall an a Saturday, Sunday, flr Federal holiday, the period shall run

until the close ~f busi.~ess of ~e next working dad.

"~~J" shall mean tie Uni#ed States I3~par~me~t of Justice and arsy of its

successor depart~nen~s, ~g~ncie$, yr instrumentalities.

"DTSC" shall mean the ~a~ifOrrii~ Deparim~nt of Toxic Subs~nces Control

a~,d any successor departments oc agencies.

"I~~ectiv~ Dade" shah ~e t~~ ef'f~cti~ve date of this ~ansen~ ~De~re~

provide in Paragrap~t l I7.

"~ligi~le SEP Casts" ~i~ali include tie costs flf implerrtenting the

Supplemental Enviranmenta~ Project {SEP) required pursuant to aect~on X~T1.II,

bit do nit in~lu~~ Settling ~1ef~endants' averheac~, administrative expenses or I~gal

fees. Contras#or aversig~t# costs not exceeding 5°l0 of $458,750 may be in~lud~d z~t

Eligible SAP Costs, sa Iong as adequate documentation is provided,

s`EFA." shall mean the United States ~nvir~rmen~a.~ Pratecii~n Ag~r~cy anda.

any of its successor departments ar agencies,

`'Exglar~atian of ~ignif cant Differen~~s" or "END" sham mean the

Explar:atiar~ o~Sig~kfcant dif~`erenc~s rebating to the bite issued ~y EPA on ~un~

_3p_
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I4, 2005. ~'}~e ESD is attached as ~pperadix B ~o phis Consent D~cr~~. ~~a
4r

"Future ResFor~se ~~stsi' shall mean alI cons that are incurred by the United

~tat~s ~r any third party fir rsspor~se a~tiar~ with r~sp~~t tt~ t~~ S~t~ af~~z° the ~~J

E~'f~c~ive Date, but prior to the taker t~~ ~i) the d~i~ 8 years ~i~°t~~~ tt~e C)~Y°ati~r~al ar~d

F~tt~tional Date, ~r (ai} the date of issuance of a final Record of D~cisi~n fvr the

~i~~. Future Respons$ Casts include, but are nQt limited to, basin-wide ~sp~ns~

Cosh a1lo~at~d i~ the 5it~, direct and in~zr~ct costs and accru~i interest that the

~nit~d States incurs in reviewing ar ~evel~ping plans, r~port~, end other items
i
pursuant to this Conse~#Decree, veri~ting the ~~ark, or ~therwis~ implementing,

~vea-~~eing, or ~nfor~ing ~i~ Consent Decree, inc~uding but not limited to payroll

casts, can2ractor c~sis, gavel ~os~s, laboratory costs, ~h~ posts in~u~x~d pursuant ~Q

Sections VIt Kennedy ~~view), ~ ~.~c~ess ~d Instit~tionat Controls; in~~uding

bu& got limi~e~ i~ the post of af~orney dime az~d ax~y manias paid to ~~eure access or

~, ~c~ secure ax impl~rnent institutional controls fn~Iuding but not limited to the

arn~unt of just camp~nsatz~n), X~1(E~n~rg~ncy ~espon~e}, and Faragrap~a ,~ of

Section X~I~ (~V~Fk Ta~~~v~r}.

<`Znt~res~,,, shall mean. icat~x~st at the rate specified for interest ~n ~naestr~e~ts

~ftlae EPA ~azardaus substance ~uper~'und e~ta~lished by 25 U.S.Q. ~ 9507,

c~mp~~nded ann~aatl~ on: October 1 of ~a~h year, in accar~an~e with 42 t~.S.C.

~ 9b~7~a~. The ap,plicab~e rats ~f interest shall be the rate in effect at the time the

interest accrues. The rate of ~nt~rest is subject to ~•hange Qn ~Qct~ber 1 of each

year.

"Irzterirn ROI3"shill means the Int~rizn Record of I~ecisiQn rebating to the

Puente Val~~y Opera~l~ Unit cif the San Gabriel Valley Superfund ~it~s signed on

Septert~ber, 34 i9~8 by t;~~ 1Z~givnal Acfmznistra~or, EPA Re~ior~ 9, ~r his/her

de~e~ate, az-t~ alb attachments thereto. The ~raterim RC~D is attaches as Appendix A.,
~o thz~ Cans~nt ~7ecr~e.

"mid-~I~lley Mc~r~itt~ri~g"shall mean the in~tal(ati~n and r►~oni~oring of

~~
-31-
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webs in the intermediate ar~d deep groundwater pones in the rni~=valley area o:f the

Sits ~Q rlao~i~or~ v~rt~cal and horiza~xa~ cQntarnin~nt m~gratian in such groundwater~r

zones, ~s set forth in the ~~~1. For purposes ~f this Consent Decree, the mid:

va~~~3J sh~Il ~~ctend from 14,zusa Avenue ~o Puente ~'~~ek.

"~V~tionat ~or~tingsr~cy Plan" or "~GP" shall mean the National ~3i1 and

Hazardous Subs~an~~s ~'al~utior~ Cc~ntic~~ency Plan pr~rr~ulgated puxsuan# toczar a

~ectivn I ~5 Qf GER~LA, ~2 ~z.S.~C. ~ 96 5, a~t~ codified at 40 C.~'.~. Park 300,

~ and any amez~dm~~ts hereto.

"Op~~atianal and F~~ctionaI" shall m~ar~ that the 1Zemedia! Action, ar a

phase theraQf, has b~~a constructesi grad that it is perforrnin~ in accordance with ~h~

appli~able SO'~ and the applicable ~r~ai ~ter~edia~ D~signl Remedial ~.c~ian Work

Plans and ~t}aer plans appr~~re~ by F.PA.

"operational end Functit~nal Date" shal9 rr~ean tie date t~~~t al l phases of the

R~m~dia! ~ctio~ are Op~rati~raal and F~~e~ior~~! pursua~n~ to Paragraph 5Q.

"P~ra~raph" shall m~~n a portion of this Coz~s~nt ~?~cr~~ identified ~y an

Arabic r~~mera~ or an upper case tester.

"Parties" sha3~ mean the Uz~ated Mates and the Se~(ing Defendants.

b`P~st ~.~sp~ns~ hosts" skaall tx~~an all pasts, li~~~ll4~1Ilg ~3t}~ I~O~ ~II7lI~fC~ Y4

Basin~w~d~ Respa~se Costs allocated to the Sipe, direct and ic~direct costs,

in~~udin~ interest, that the ~Friited ~tate~ or any ~hir~ par~yy has paid or incurred atr

or in ca~nection w~t~ ttte Site, through and ir~cl~ding the Effective late.

"P~rf~rnlan~e CrFteri~" stall rrtean t~~ pr~v~c~tian ~f groundwat~~ E~ the

sha~lou~ zone rt~rth of Puente Cre~[c at the mouth of Puente Valley with

cc~ntaminataan greater than ar equal ~o ten•tim~s the levels ii~t~ed in ~"abl~ 2 of the i
~S~? from: ~

(1) migrating beyond its lateral extent as measured at the time the

sha~Iou~ zone Remedial Action ~onta~~ament system is Qpe~agic~r~ai ~.nd

Functional; and '

-7-
-32-
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fflr a period of 8 years frarn the operational and Fun~~or~al Date. ~r
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`~lait~tif~' shall mean tie U~aited States.

"R~~~A" ~hal~ mean the 5oiit~ ~l,aste ~ispasar Act, ~ a~~r~d~d, ~2 ~T.S,C.

§~ 69Q1 gt sec . (also known as the Resr~urce Cflr~~ez-vation and Recovery Act).z-

"Rezxiedial A~~i~z~" shall m~~n those act~v~ties to b~ unti~rt~.ken by SettEing

Defendants to implement the s~aliaw zcyne rern~dy north ~f Puente ~re~k and Ni~d-Z

Valley ~1~onitarin~, ~n accordance with the Interim ROD as m~dife~ by the ESD,

the applicable S~3W, and the ~ppticabl~ Remedial Design! Rerned~al .A.ct~on ~7Voz~k

Plans and other pans approved by EPA.

"FLerne~ial .~lctipn V4~ork Plan" sha~I an~an the docu~nen~ dev~~oped pursuant

to Paragraph ~ I of phis Consent ~}ecre~ ~d apprav~~ by EPA, and az~y

arn~ndments th~r~to.

"~~media~ Design" shall mean those a~tiviues tQ be undertaken by Settling

Defendants to de~ei~p t~ final plans axed speci~catiflns far the R~medi~l ,A~ti~n

puc~t~ant tQ the Rem~~ia3 design Work Pian.

"~eznedial D~s~gn mock Pla~z" sh~I~ mean ~.~ dacum~nt developed pursuant

to paragraph l ~ of this ~bns~nt ~ecr~e~ anc~ appz~oved b~ E~',~4, ar~d any

arnendm~nts hereto. !,

"S~ction~" sh~~~ mean ~ partivn a#'th~s ~o~s~n~ ~~~ree i~~z~tifi~d by a l~asn~ua.

numerai.~

"SEP" sh~Il mean tie Woodland Duck ~~z~z~ ~up~Ierne~t~l Envira~.~a~nt~1 j

Project as descried in Paragrapk~ C2, oar any alterna~iv~ ~~pplemer~~al

~nvizanm~ntal Pr~j~c~ approved by EPA pursuazz~# to Paragzaph b3.

<`SEP Imp~err~~t~~t~tion Phan" shall ~e mean the tio~cum~nt descri~aing the CEP

and sating fox~h those ac~vitias r~~ufre~ to implement the SEP.

"S~~tling l~~f~ndan~s"shall mean ~~rri~r ~orpor~tit~n and ~.Jni~~d

T~ch~aiogi~s ~~rporation. ~

-~- -33-
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"Sits" shall mean the area ~f ~.roundwater ~ontamin~~ian in Los Angeie~
z~

~ovn~, Califc~~ia, located in the gec~gra~h~c area designated are the Na~ianal f~

~'~i~~'~ti~s ~,~~t as the San Gabriel Va11~y Superfund Site, Arm. 4 {fee 49 Fed. Reg.

~948Q (I4S4)~, and identi~~d as the ~'uent~ ~~il~~ operable Unit.u

"Statte"shall mein the Ca~~fornia Department ~f Toxzc Substances +Controle

"~~etn~nt of work" or "S~3~1" shall mean the statement Qf wflrk for

irxipterzientation pf the Remedial D~sig~ and Remedial Ac~i~n at the Site, as set

forth in Appendix i3 t~ this ~ons~nt 1?~cree and any modifications made in

accordance with phis Consent De~r~e.

"Supervising ~on~ractor" shah mein the pzincipa~ contractor retained by the ~~

Settling D~fend~nts xQ supervise ~.n~ direct ~e implementanQn off' ~e VVttork under

this Consent ~e~ree.

"IJ~nilater~l Administratyv~ C)rd~z~ Dt~cket I~To. 2001-Z~" or "UAL Docket
r
IVo. 2Q~}I-20" shah rr~~an the order issued b~ EPA to ~C~rier Corporation an or

about S~ptern~r 13, ZOQI.

"U~i#ed States" shall mean the Uni~~~i States of America.

"~Iaste ~vIat~ial" shall mean (1~ any „h~dou~ substance" un~i~r Section

~Ol(I4} of ~ER~L.A, ~Z U.S.C. ~ 9f~0I(~4)> ~2) anY Pollutaz~t or contaminant~t~

undez Section I01{33) of C~RCL~,, ~2 U.S.C. § 964~(33~; ~(3) any "solid waste„

under S~cti~n 10 4{27j Qf RCRA, 4~ LT.S.C. ~ 6903127); and (4} an~~ "hazardous

material" under the California .Hazardous 't~'~ste Control last Section 2~ 100 e~ seq.

"~~rk" ~hatl mean all activities Settling Defenci~ts are rewired to perform

under t.~is ~ons~nt Decree, except t~os~ required by Section 'V~ (Retention of

K.ecc~rds} and Section XVIIY ~S~pplem~ntal Environmental Projects).

~'. ~~~~xa.~, P~ov~~io~rs

5, Qb,~~~tives of the P~rt~e~. The ~bjecti~es of the Parties in e~ter~ng iz~~o

this consent Decree are t~ grvtect public health ar w~ifare o~ the envirQnm~ni at

.9. -34-
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X.~. ~~RTIFICAT[ON O~ CC~MPLETI01~i ~'~Ml,

5~. 
~, t

"~per~ti~na~~ aid Fun~ti~n~I" ~,~

a. ~i~thi~ 30 Days ~~ Sett~ir~g Defer~dan~s cgn~iud~ #hat the

Remedial Actiara is Qper~ier.~? ~.~ F,ancti~nal, Settli~.g Defendants shall schedule

and conduct a ~r~-car~ification insp~~tian to be attended by Settling D~f~ndan#s

and EP1~. If, after the pre-certific~~ian insp~c~ian, ~.he Settling Defendants stir

believe that the l~.emed~al Action i~ (~peratiQnal and ~unct~t~naI, they shaiI su~mi~. a

written report requesting ~ertzf cation to F.~A fox approval, with a copy to the

State, pt~rsu~ant to S~tit~n XI (E~'A Approval of Plays and Other Suamissions)

within 3~ Days of the inspection. In the report, a registered professional engineer

and the Settling Defendants' Project Coardin~~r shzll state that t~ze Remedial

Action is Oper~ationat and Fun~~ional. Thy writ~ez~ report shad include as-built

d~aw~ngs szgr~ed and stamped by a prof~ss~onal ~z~gkne~r. ~.e report shall cv~tain

the following s~at~menfi, signed by a responsibly corporate o~cia~ of a Se~t~zng

Def~ndan~ ar the Settling ~efendantst Froje~t Coordinator:et

~'a ~~.~ best of m~ kraowi~dge, a~ec thorough inv~stiganon, I certify
that the i~af~rtn~t~an c~n~ain~i ~~ ~r ~c~ornpar~y ing phis ~ub~i~~it~r~ i~
true, accurate and cornpl~t~, I am aware t.~at there are s~gni~cant
enalt~es far st~bmitt~ng ~a~se ~nfo~ttatit~u, inc~udi~g the p~ssibi~ity ~fp tt

dine and iz~aprisonment fog knowing violations.r~

~.f", aftez' c~mpietian of ~z~ pre~cez~ifz~at~on inspection ar►~ rece~p~ ~n~ reY~~w of the

written z~p~rt, EPA, ~.fter reasonable oppoz~tc~ni~y t~ revi~vv and comment b~

DTSC, deternz:z~es that the R.em~diai Action is not Operational afn~ Fa~r~ctional,

EPA will notify Settlzng Defendants is writing of the activities that must be

ur~dez~a~en by ~~ttiing ➢efendants pursuant to th2s Car~s~nt Ilecre~ in Order far ~h~

Remedial Action to be ~pe~atioraal and ~'uncti~n~l. SPA w~11 sit forth in tk~~e ~a~~~

a schedule fc~r per~~nnance of such ~~~iviti~s consistent wEt~ the ~ons~nt ~~~r~e

a.~d t ie S~'VJ~ or r~~uire tie Settling Ds#'endan~s to submit a sch~duie to EPA for

approval pursuant to S~cti~n ~ {EPA A.~proval of Flans and ~h~r ~ubmissior~~).

-33- 
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fettling ~ef~ndants shall ~erfarrn ail aetiviti~s described in the notice in ~~

accordance wit~i the specifcatiQns and schedules esfablish~d pursuant to this ;
r„

Paragr~.ph, subject to their right to invade the dispute reso~ut~on prac~dures set~~

forth in Sectian ~ (dispute Resalutit~n}.

b. If EPA canc~udes, based on the initial ar any subsequent report

requesting certi~catian, and ai~er a reasonable opportunity #'ar review and

f cvrz7ment by DTSC, that the ~temedial Action is (?pera~ional and Functional, EPA

will sv ~ert~fy in writing t~ Settling ~~fendants.

c. If EP.q fails to certify fihat the Rezr~ediaj Action is {aperatiana~I7

and Functional within ~(~ Days after a r~~ues~, EPA shall be d~~med t~ have denied

the request, unless Setkling De~~ndants agree t~ an extension ~f tirn~. Se~iiing

i Defendants may, at aa~y time th~reaf~er, invoke Dispute R~solutian pursuant to

Se~tian ~.X ~Disput~ Resolution).

d. Noting herein sha11 preclude Settling ]3efendants from

requesting, and SPA from granting, pursuant to the sarr~~ procedures set forth in~iY

subparagraphs a~G of this P~ragra~h, certification ghat a phase of the Remedial ',

A~tian ~s ~ratianaI and i~a~nctional; provided, however, that ar;y such ~

cert~cati~n shah be canditio~ed ~r~ su~~ phase remaining Op~ra~i~na~ and

~`unc~tiana~ at the time Settling Defendants r~que~t c~rtificat~on for the final phase

~f the Remedial Action. Ln the went Settling Defenciarits r~qu~st c~rtificatir~n that

a ghas~ of the Remedial Action is C}perational and F~a~cfiional, and such request is

gra.~tesi, the resa~Iting ~ertifcat~on shall not af~'ect the t~perationaI and Functional

Date.

~. ~p~n approval of the certification report by EPA or ptzrsua~~ #o

a ruling by the Court, the Uperational and Functional D~.te shall be the date whin

the list report requesting certzficatian of the final phase of the Remedial Action

was submitted.

f: The Op~ratzonal and Functional fiats estabi~shed pursuant to

-36-
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this Paragraph si~a31 not be affected if existing cor~taminatian greater than or equal

~o ten-Mmes the levels listed ~n Tab1~ 2 of the SC3Vd has migrated vertically info t~~
~_~

ir~terme~i~t~ zone and this existing cantaminati~t~ prevents ~ettiing D~fendants~

fr~~ rr~ceting the P~rf~m~;sc~ ~tit~ria, pr~vi~ied the ~etttir~g B~fend~#~ are

taking t.~e response actions d~t~rmir~ed by EPA to be nec~~sary io rever$e the trend

pursuant to the S~~V.

g. Once SPA has d~t~rrnin~d that the I~~meciia~ Actian is

Upsrational and Fu~cti~nal pursuant to t~tis Paragraph, the ~perationa~ and

Fu.~ctionai Date shalt ~o~ be a~f~cxed in the went SPA su~sequ~n~ly detern~in~s,

pursuant to I~aragraph 13, i~at madificati~~ to the W4r~ specified in the SOW ~~- in

wor~C plans d~vel~ped p~rs~,ant t~ the SOW is n~~essary t~ achieve a.~td zr~aintain

the P~rforrna.t~c~ ~r~~~rza, to meet di~~harge A~ZA,Rs, or to implement ~i~-Valley

~onitorin~.

51. ~ert~~~atic~n of Cc}r~~letion.

a. No later than 94 Days b~f~re, and nQ ~o~n~~r the 124 Days

rzvr to the ~z ht- gar annivers of the O eratio~at az~d Funs#i~z~al date ar~dP ~ g Y ~Y P

upon Settling Defendants concluding that the remedial Action is sti~I Qp~rational

and ~un~tion~l, ~~~1ir~g ~efen~an~s s~Zail sched~i~ a pre-c~r~ifc~at~an i~sp~t~on ~~

be attended by Se~iling defendants an~ EPA. °~'t~~ Settling Defen~ant~ shall ~u~mit

a Fa~ilit~ Status Pa~cka~e to SPA ~,rhici~ sh~11 in~~u~~, but n~~ b~ lirn~ted t~, all

maintenance zep~rzs, ~e~rforman~e reports, sampling results3 and alt other

delivezabl~s updated as appropriate to reflect the per#'a~rnarice an~ ~andit~o~ of thea

containment and IVliti-~'a~~ey Monitoring systems ~ncl~ding all w~~~s, pip~(in~s,

and trea~m~nt facilities. If, after the ~re~certi~ca~ian inspection, the Settling

Def~~ci~r~~s sti~~ betieu~ that the ~Zern~dia~ Action i~ t~perat~onal ar~d ~ur~ctional,

Settling Defendants sl~~l~ submit a written repar~ by a registered pr4~essi~nai

engineer, in accordance with the ~+Q~l, statin.g that th~ Remedial Action is

Up~ratian~l and Fun~tiona,~. The r~po~ shall c~nt~in the fotto~ing statement,
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