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WENER, Circuit Judge:

Plaintiff-Appellant Est her Ki obel appeals the district court’s
order denying her notion to conpel attendance and to produce
docunent s and quashi ng the subpoena duces tecumdirected to Victor
Qeri, a non-party to the underlying class action suit pending in

the United States District Court for the Southern District of New



Yor k. We reverse and remand for further proceedi ngs consi stent
with this opinion.
| . FACTS AND PROCEEDI NGS

This ancillary proceeding arises froma class action | awsuit
pending in the United States District Court for the Southern
District of New York in which Kiobel and others allege that the
Royal Dutch Petrol eumConpany, Shell Tradi ng and Transport Conpany,
P.L.C., and Shell Petrol eum Devel opnent Corporation of Nigeria
Inc. (collectively, “Shell”) cooperated with and assisted the
Nigerian mlitary in the brutal repression of the Ogoni, a Nigerian
ethnic mnority.! The underlying conplaint alleges that the Ogon
demanded that Shell adhere to proper environnental standards and
pay conpensation for environnental danages in relation to its oi
expl oration and production activities in Nigeria. |In response to
the Ogoni’s demands, the N gerian mlitary and police forces,
al l egedly supported and assisted by Shell, retaliated against the
Qgoni by visiting a canpaign of terror on them which allegedly
i ncl uded | aunching arned attacks on their villages, subjecting the

inhabitants to arbitrary arrest, confinenent, and torture, and

! The underlying litigation is entitled Kiobel, et al. v.
Royal Dutch Petroleum Co., et al. (02-CV-7618) (S.D.N.Y.). The
Southern District of New York consolidated this matter with Wwa,
et al. v. Royal Dutch Petroleum Co., et al. (96-CV-08386)
(S.D.N.Y.). Kiobel filed a notion in the district court to
remedy the caption to reflect that only Kiobel appeals the
district court’s denial of the discovery notion. The district
court denied the request.




executing l|eaders of the protest followng proceedings in a
mlitary kangaroo court.

During discovery in the underlying litigation, Kiobel |earned
that a non-party witness, Victor Qteri, resides in Houston, Texas.
Qeri served as the security coordinator for Shell’s Ni gerian
subsidiary during the tine alleged in the conplaint. In the United
States District Court for the Southern District of Texas, Kiobel
sought, procured, and then served a subpoena duces tecumon OQer
in February 20083. The subpoena ordered OQteri to appear and to
testify regarding Shell’s alleged cooperation with the Ni gerian
governnent and mlitary in the canpai gn agai nst the Ogoni to thwart
their peaceful protests against Shell’s oil operations. The
subpoena al so ordered Oteri to produce at the deposition docunents
relevant to Kiobel’s underlying clains.

Counsel for Kiobel and Oeri failed to agree on a date for
Qeri’s deposition or on the scope of the docunents that Oeri was
to produce at the deposition. Kiobel then issued a second subpoena
i n Sept enber 2003, which was identical tothe first. This subpoena
required teri to produce:

[a] ny and all docunents in your control, possession, or

have access to [sic] pertaining to: your enploynment with

the Shell Petrol eum Devel opnment Conpany of N geria; any

and all of your other business activities in Nigeria.

i ncluding, but not limted [sic], all activities with the

Ni gerian Governnment, mlitary, N gerian Police, SPY

Police and all other professional entities.

After communi cati ons between counsel for Kiobel and Gteri failedto

produce any agreenent on the scope of the subpoena or any possible
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date for the deposition, OQeri filed objections to the subpoena
duces tecumin the district court.

In response to Qteri’s objections, Kiobel filed a Mdtion to
Conpel Attendance and Production of Docunents in October 2003. The
district court treated Qteri’s objections as a notion to quash,
crediting the objections and quashi ng the subpoena. The follow ng
mont h, the district court denied Kiobel’s notion to conpel based on
the prior order that quashed the subpoena. The court provided no
explanation in either order —oral or witten —as to why it
gquashed t he subpoena or denied the notion to conpel. Kiobel tinely
filed her notice of appeal.

1. ANALYSI S
A Jurisdiction

As a threshold matter, we nust determ ne whether we have
jurisdiction to review the discovery order that Kiobel appeals.
Subj ect to exceptions not relevant here, we have jurisdiction over
only “final decisions” of a district court.? In general, discovery
orders do not constitute final decisions under Section 1291 and are

not imedi ately appealable.® And, we have held that discovery

2 See 28 U.S.C. § 1291.

3 See Church of Scientology v. United States, 506 U.S. 9, 18
n. 11 (1992).




orders generally are not appeal able under the Cohen collatera
order doctrine.*

In A-Mark Auction Galleries, Inc. v. American Num smatic

Ass’n, we held that a district court order granting discovery
directed at a non-party in a proceeding ancillary to the underlying
litigation was not i nmedi ately appeal abl e under Section 1291 or the
collateral order doctrine.®> In A Mark, however, we “specifically
reserve[d] for another day and another case the issue whether a
deci sion denying discovery to a party seeking it would be
appeal abl e in circunstances such as those present in this case.”®

Despite our reservation in A-Mark, we had previously held in

In re Rubin’” that we have jurisdiction over the denial of a

di scovery order directed to a non-party to an underlying |awsuit
pending in another circuit. Tom Rubin was the subject of a

bankr upt cy proceedi ng pending in the United States Bankruptcy Court

4 See Texaco Inc. v. La. Land & Exploration Co., 995 F. 2d
43, 44 (5th Gr. 1993). In this Grcuit, under the Cohen
col |l ateral order doctrine, see Cohen v. Beneficial Indus. Loan
Corp., 337 U S. 541 (1949), a party may i mredi ately appeal a
collateral order if it denonstrates that the order “(1)
conclusively determ nes the di sputed question, (2) resolves an
i nportant issue conpletely separate fromthe nerits of the
action, and (3) is effectively unrevi ewabl e on appeal froma
final judgnment.” A-Mark Auction Galleries, Inc. v. Anerican
Num smatic Ass’n, 233 F.3d 895, 897 (5th Cir. 2000).

°> 233 F.3d at 898-99.

6 1d. at 899 n. 2.

7 679 F.2d 29 (5th Cir. 1982).
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for the Central District of California.® He initiated discovery
agai nst KHTV-TV, Houston, Texas —a non-party to the bankruptcy
proceeding —in the United States District Court for the Southern
District of Texas.?® The district court denied the discovery
noti on, and Rubi n appeal ed. 1°

We hel d that the denial of the discovery order was i medi ately
appeal able. ' |n doing so, we stated that

[i]t is true that normally the action by the district

court on a discovery notion is interlocutory and not

appeal able. But of inportance in the circunstances of

this case is the requirenent of Rule 37(a)(1) . . . that

the notion for discovery was required to be filed in the

Southern District of Texas. Since KHTVis not a party to

the bankruptcy in California, the only way in which the
order of the district court denying discovery can be

appealed is to this Court. If this appeal is dismssed
there is no review of the district court order. Under
these circunstances, appeal from such an order shoul d
lie.

We find that the denial of the discovery notion in this
case i s appeal abl e. !?

Rubin is directly applicable to the instant appeal. Kiobel, like
Rubin, is a party to underlying litigation pending in another
circuit. Qeri, like KHTV-TV, is a non-party to the underlying

litigation to whomthe party has directed discovery. Rule 37(a)(1)

8 1d. at 30.
°1d
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requi red Ki obel to seek her subpoena in the Texas district court.?®®
Both here and in Rubin, the district courts denied the discovery
requests. Any appeal of the Texas district court’s denial lies
only with this court. We conclude that the denial of Kiobel’'s
di scovery order is imedi ately appeal abl e. **

Qur holding is buttressed by an analysis of this interlocutory
appeal under the Cohen collateral order doctrine. As noted, the
Cohen doctrine authorizes a party to appeal a collateral order
i medi ately by denonstrating that the order “(1) conclusively
determ nes the disputed question, (2) resolves an inportant issue

conpletely separate from the nerits of the action, and (3) is

13 Rule 37 provides that “[a]n application for an order to a
person who is not a party shall be made to the court in the
district where the discovery is being, or is to be, taken.” FED.
R CGv. P. 37(a)(1).

14 Moreover, the other circuits that have ruled on this
gquestion are in unani nous agreenent that a party may i mredi ately
appeal the denial of a discovery order directed at a non-party to
underlying litigation pending in another circuit. See, e.q.,

Ni cholas v. WyndhamlInt’'l, Inc., 373 F.3d 537, 541 (4th Cr

2004) (“We adopt the uniform position of the courts of appeals
and hold that an order denying discovery froma nonparty in an
ancillary proceeding where the underlying lawsuit is pending in
another circuit is immediately appeal able as a col | ateral
order.”); Mscellaneous Docket Matter # 1 v. M scell aneous Docket
Matter # 2, 197 F. 3d 922, 925 (8th G r. 1999) (sane); Cusunmano V.
M crosoft Corp., 162 F.3d 708, 712 (1st Gr. 1998) (sane); Mcro
Motion, Inc. v. Kane Steel Co., Inc., 894 F.2d 1318, 1320 (Fed.
Cr. 1990) (sane); Corp. of Lloyd's v. Lloyd’'s U. S., 831 F.2d 33,
34 (2d Cr. 1987) (sane); CF & | Steel Corp. v. Mtsui & Co., 713
F.2d 494, 496 (9th Gr. 1983) (sane); National Life Ins. Co. v.
Hartford Accident & Indem Co., 615 F.2d 595, 597 (3d Cr. 1980);
In re Westinghouse Elec. Corp., 570 F.2d 899, 901 (10th Cr

1978) (sane).




ef fectively unreviewable on appeal from a final judgnent.”® An
order denying discovery directed to a non-party to underlying

litigation pending in another circuit “conclusively resolves the

only i ssues before the district court —di scovery issues affecting
the nonparty — independent of the nerits of the underlying
lawsuit.”'® Further, “the party aggrieved by an order denying

di scovery from a nonparty outside the circuit in which the
underlying lawsuit is pending would have no neans of obtaining
appel l ate review of that order absent i medi ate appeal.”! Here,
the Second Circuit wll decide any appeal fromthe final judgnent
in the underlying class action |lawsuit, and the Second Circuit has
“no authority to upset a discovery order entered by a district
court in this circuit.”®® The Cohen collateral order exception
supports our jurisdiction here.

OQeri cites Texaco, In re WIlly,! and In re Sessions? as

supporting the proposition that we have no jurisdiction over this

appeal because the district court’s denial of Kiobel’s notion to

15 A-Mark Auction Galleries, 233 F.3d at 898-99.

1 Ni cholas, 373 F.3d at 542 (citing Cusumano, 162 F.3d at
712); National Life Ins. Co., 615 F.2d at 597.

7 1d. (citing Mscellaneous Docket #1, 197 F.3d at 925;
Mcro Motion, 894 F.2d at 1320; Rubin, 679 F.2d at 30).

18] d.
19831 F.2d 545 (5th Gr. 1987).
20 672 F.2d 564 (5th Gr. 1982).
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conpel is an interlocutory discovery order. Oeri’s reliance on
these cases is msplaced. Not one of these cases treats whether
the denial of a discovery order directed to a non-party to
underlying litigation is imediately appeal able. Texaco, for
exanple, treated an appeal of the denial of a discovery order
directed to a party to the wunderlying proceeding under the
coll ateral doctrine exception.?? In WIly and Sessions, we denied
mandanus petitions to parties who appealed the denial of a
di scovery notion directed at a party to the underlying
pr oceedi ngs. %2

Qeri also seens to argue that we have no jurisdiction to
entertain this appeal because Kiobel does not appeal the order
guashi ng t he subpoena, only the order denying the notion to conpel.
Qeri contends that the district court denied the notion to conpel
as noot because it had al ready quashed the subpoena.?® |In sum
Qeri argues that Kiobel appeals the denial of a npbot notion. W
reject this argunent. The notion to conpel, which Kiobel appeals,
is derivative of the subpoena that the district court quashed:

Ki obel woul d not have had to file the notion to conpel if Oeri had

21 995 F. 2d at 43-44.
2 Wlly, 831 F.2d at 549; Sessions, 672 F.2d at 566-67.

2 The district court’s order denying the notion to conpel

reads, in full, “The court’s October 10, 2003 order [quashing the
subpoena] quashed all discovery —deposition and docunent
producti on —concerning Victor Qeri. The plaintiffs’ nmotion to

conpel is denied.”



conplied with the subpoena. After the district court quashed the
subpoena, the notion to conpel was still outstandi ng because the

district court failed to rule on it when it quashed the subpoena.

Ki obel s appeal of the notion to conpel — which seeks to enforce
Qeri’s conpliance with the subpoena —is logically an appeal of
the quashing of the underlying subpoena. Qeri’s argunent is

meritless, and we hold under the authority of Rubin that we have
jurisdiction over this appeal.
B. Motion to Conpel

1. Standard of Revi ew

We review the grant of a notion to quash a subpoena for abuse
of discretion.?* W review a district court’s discovery rulings,
including the denial of a nmotion to conpel, for abuse of
discretion.?® W “will affirm such decisions unless they are
arbitrary or clearly unreasonable.”?®

2. Merits

Under Federal Rule of Civil Procedure 45, a court may quash or
nmodi fy a subpoena if it (1) fails to allow a reasonable tine for
conpliance; (2) requires a person who is not a party to travel nore

than 100 mles from where the person resides; (3) requires

24 Tipberi v. CIGNA Ins. Co., 40 F.3d 110, 112 (5th Gir.
1994) .

%5 See Moore v. WIllis Indep. Sch. Dist., 233 F.3d 871, 876
(5th Gir. 2000).

% | d.
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di scl osure of privileged or protected matter; or (4) subjects a
person to undue burden.? Qeri chall enges Kiobel’s subpoena on t he
fourth ground only, viz., that the subpoena is overbroad and
subj ects himto undue burden

The novi ng party has the burden of proof?® to denpnstrate “t hat
conpliance wth the subpoena wuld be ‘unreasonable and
oppressive.’' "2 “Wether a burdensone subpoena i s reasonabl e ‘ nust
be determ ned according to the facts of the case,’ such as the
party’s need for the docunents and the nature and i nportance of the
litigation.”3 To determ ne whether the subpoena presents an undue
burden, we consider the followng factors: (1) relevance of the
i nformati on requested; (2) the need of the party for the docunents;
(3) the breadth of the docunent request; (4) the time period
covered by the request; (5) the particularity with which the party
descri bes the requested docunents; and (6) the burden inposed.?3!

Further, if the person to whomthe docunent request is nade is a

27 See FED. R QV. P. 45(3)(A) (i)-(iv).

28 See Wllians v. City of Dallas, 178 F.R D. 103, 109 (N. D
Tex. 1998) (citing Linder v. Dep’t of Defense, 133 F. 3d 17, 24
(D.C. Gir. 1984)).

2 1d. (quoting Barnes Found. v. Township of Lower Merion,
1997 WL 169442, at *4 (E.D. Pa. Apr. 7, 1997) (quotations
omtted)).

30 Linder, 133 F.3d at 24 (quoting Northrop Corp. v.
McDonnel |l Douglas Corp., 751 F.2d 395, 407 (D.C. Cr. 1984)).

3 Wllians, 178 F.R D. at 109 (quoting Concord Boat Corp.
v. Brunswick Corp., 169 F.R D. 44, 49 (S.D.N. Y. 1996)).
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non-party, the court my also consider the expense and
i nconveni ence to the non-party.3 A court may find that a subpoena
presents an undue burden when the subpoena is facially overbroad. 3

Cenerally, nodification of a subpoena is preferable to
guashing it outright.3* In circunstances analogous to this
situation —appellate review of a denial of a notion for abuse of
di screti on —we and ot her courts have held that a district court’s
deni al of such a notion, unacconpani ed by reasons —either witten

or oral — may constitute an abuse of discretion.® Here, the

32 See id.; see also FeEp. R CQv. P. 45(c)(2)(B) (“Such an
order to conpel production shall protect any person who is not a
party or an officer of a party fromsignificant expense resulting
fromthe inspection and copyi ng commanded. ”).

33 See id.

3 See id. (citing Tiberi, 40 F.3d at 112); see also Linder
v. Nat’'| Sec. Agency, 94 F.3d 693, 698 (D.C. Gr. 1996)
(“IModification of a subpoena is generally preferred to outright
quashing . . . .7).

35 See East v. Scott, 55 F.3d 996, 1001 (5th G r. 1995)
(quoting Coleman v. Zant, 708 F.2d 541, 547 (11th Gr. 1983))
(“While the district court generally has discretion to grant or
deny di scovery requests under Rule 6 [of the Rul es Governing
Habeas Cor pus Cases under Section 2254], a court’s bl anket deni al
of discovery is an abuse of discretion if discovery is
“indi spensable to a fair, rounded, devel opnent of the materi al
facts.’”); see also Head v. Medford, 62 F.3d 351, 354 (11th G
1995) (“[T]he distric court . . . gave no reason for denying
defendant’s bill of costs. This was an abuse of the court’s
discretion.”); Picon v. Mirris, 933 F.2d 660, 663 (8th Cr. 1991)
(“Against this need for relief under Rule 60(b)(6), the district
court gave no reasons for its denial fromwhich we can concl ude
that it did not abuse its discretion.”); Twin Gty Constr. Co. v.
Turtle Muntain Band of Chi ppewa | ndians, 911 F.2d 137, 139 (8th
Cr. 1990) (finding that district court’s failure to articulate
reasons for denial of Rule 59(e) notion indicative of abuse of

12



district court quashed t he subpoena and deni ed the notion to conpel
outright without providing oral or witten reasons for doing so. 3
Neither did the district court attenpt to expl ain any deficiencies
in either the subpoena or the notion so that Kiobel m ght have an
opportunity to cure any defects. Nor did the district court
attenpt to nodify the subpoena to cure any overbreadth; the
district court even failed to set or hold a hearing on the breadth
of the subpoena. There is no record evidence that the district
court considered and applied the factors |isted above to determ ne
whet her the subpoena is overbroad. W hold that this constitutes
an abuse of discretion under the circunstances present here.
Havi ng concl uded that the district court abused its discretion
when it quashed the subpoena and denied the notion to conpel
outright wthout giving any reasons whatsoever, we nust now
determne the appropriate renmedy, which the parties dispute.
Ki obel asserts that the proper renedy is to remand to the district
court with instructions that it grant the notion to conpel. I n
contrast, Qteri contends that the only proper renedy is a remand to

the district court wwth instructions to provide this court with the

discretion); Giggs v. H nds Junior Coll., 563 F.2d 179, 180 (5th
Cr. 1977) (holding that district court abused discretion when it
gave no reasons for denying notion to anmend and no prejudice
shown to opposing party).

% The district court also quashed three other rel ated
subpoenas with no witten or oral reasons.

13



reasons for which it denied the notion to conpel and quashed the
subpoena.

We find no case law —and the parties have cited us to none
—that restricts our course of action when we conclude that the
district court abused its discretion by failing to provide reasons
for denying a notion to conpel and quashing a subpoena. Section
2106 of the United States Code, however, aids our determ nation of
the appropriate renedy here:

The Suprenme Court or any other court of appellate

jurisdiction may affirm nodify, vacate, set aside or

reverse any judgnent, decree, or order of a court
lawful 'y brought before it for review, and may remand t he
cause and direct the entry of such appropriate judgnent,
decree, or order, or require such further proceedings to

be had as nmay be just under the circunstances.?®

Under this provision, we “ha[ve] the power to nake such di sposition

of the case as justice may require.”3 |ndeed, in the exercise
of our appellate jurisdiction we have power not only to correct
error in the judgnent under review but to make such di sposition of
the case as justice requires.’”3

Section 2106 grants us broad power when it conmes to how best

to dispose of a matter under our review. Here, we are convinced

that a remand to the district court for the provision of reasons

328 U S.C. § 2106.

38 Bank of China v. Wells Fargo Bank & Union Trust Co., 190
F.2d 1010, 1012 (9th Gr. 1951) (citing 28 U S.C. § 2106)).

¥ |nre Elnore, 382 F.2d 125, 127 (D.C. Cir. 1967) (citing
Hornel v. Helvering, 312 U S. 552, 558-59 (1941)).

14



would be an exercise in futility. Such a remand would
unnecessarily prolong not only this dispute but the underlying
litigation in the Southern District of New York as well.
Considering the interests of judicial econony, the convenience to
the parties, the |likelihood of a subsequent appeal if the district
court were to deny the discovery notion with reasons, and further
delay of the underlying litigation in the Southern District of New
York, we conclude that nodification of the subpoena followed by a
remand i s appropriate here.

As not ed above, the subpoena requests

[a] ny and all docunents in your control, possession, or

have access to [sic] pertaining to: your enploynent with

the Shell Petrol eum Devel opnment Conpany of N geria; any

and all of your other business activities in Nigeria,

including, but not limted [sic], all activities with the

Ni gerian Governnment, mlitary, N gerian Police, SPY

Police and all other professional entities.
Qeri argues that (1) the subpoena seeks irrelevant information;
(2) Kiobel does not need the information because she has already
recei ved Shell’s docunents; (3) the subpoena contains no specific
time frame; (4) the period that the subpoena covers i s enornous;

and (5) Kiobel has refused to particul ari ze and narrow her docunent

request . 4°

40 1t is unclear whether eri also challenges the
deposition that the subpoena ordered. |In his appellate brief,
Qeri’s argunents do not contest the deposition. Qeri’s
obj ections to the subpoena in the district court concentrate
specifically on the docunent request, although he does note that
Ki obel “issue[d] an overbroad and unduly burdensone non-party
subpoena for docunents and deposition testinony.” For purposes
of this appeal, we assune that Qeri challenges the entire

15



Qeri first argues that the subpoena seeks irrelevant
information. “Under the federal discovery rules, any party to a
civil actionis entitledto all information relevant to the subject
matter of the action before the court unless such information is
privileged.”* Di scovery requests are relevant when they seek
adm ssi bl e evi dence or evidence that is “‘reasonably calculated to
| ead to the discovery of adm ssible evidence.’”* Wether Kiobel’'s
di scovery requests are relevant thus turns on whether they are
“reasonably calculated” to lead to evidence adm ssible as to her
cl ai ns agai nst Shel | .

Here, the basis of the underlying conplaint is that Shel
cooperated in the Nigerian governnent’ s canpai gn agai nst the Ogoni .
Qeri served as the security coordinator for Shell’s Nigerian
subsidiary during the tine alleged in the conplaint, and, indeed,
the docunents that Kiobel already possesses show that Qteri was
involved in the purchase of arns and ammunition for Shell. The
subpoena requests the docunents that Gteri possesses, controls, or
has access to that pertain to his enploynent with Shell. The
subpoena further requests that Qeri produce all docunents that

relate to his “other business activities” in N geria, including

subpoena —both the docunent request and the deposition.

41 Wehling v. Colunbia Broad. Sys., 608 F.2d 1084, 1086 (5th
CGr. 1979) (citing FED. R QvVv. P. 26(b)(1)).

42 McLeod, Al exander, Powel & Apffel, P.C. v. Quarles, 894
F.2d 1482, 1484 (5th Gr. 1990) (quoting FED. R QV. P. 26(b)).

16



those with the N gerian governnent, police, or mlitary. The
subpoena clearly requests information and docunents that are
relevant to Kiobel’s conplaint. As Shell’s security coordinator,
Qeri’s knowedge of Shell’s activities wth the N gerian
governnment is relevant to the clains that Kiobel alleges in her
conpl ai nt.

We find, however, that, as witten, the subpoena’ s docunent
request is overbroad. Oeri challenges the subpoena’ s request for
all docunents that relate to his dealings with the N gerian
governnent. Qeri has dealt with the Ni gerian governnent for nore
than twenty years, even after he noved to the United States. This
information clearly falls under the subpoena’s request but is
irrelevant to Kiobel’s claim Further, Qteri is correct in his
assertion that the docunent request in the subpoena seeks personal
information irrelevant to Kiobel’s claim For exanple, the
subpoena, as worded now, enconpasses personal information —such
as Oeri's tax forms —that are irrelevant to Kiobel’s claim W
therefore Iimt the substantive docunent request to corporate
docunents that (1) pertain solely to Qteri’s position as security
coordinator at Shell and (2) relate to Shell’s all eged interactions

with the Nigerian governnent and its treatnent of the Ogoni.*

43 (eri also asks that we Ilimt the geographic scope of the
subpoena to “events occurring in Ogoniland” because Oeri worked
at Shell’s office in Lagos, N geria, and the subpoena enconpasses
docunents in Lagos that do not concern the Ogoni. This we refuse
to do. Merely because Oeri worked at the Lagos office does not
by inplication nmean that his know edge of or any docunents that

17



Further, the subpoena requests all docunents to which Qeri
has “access.” Oeri contends that the term “access” is overbroad
because Federal Rule of Cvil Procedure 34 requires only the
producti on of docunents in the “possession, custody, or control” of
t he person to whom the subpoena is directed.* Qeri argues that
the term*®“access” enconpasses docunents that he does not have under

his “possession, custody, or control.” W agree. The phrase “to
whi ch he has access” is overbroad; it would require the retrieval
of docunents from Ni geria —docunents not under Qteri’s custody,
control, or possession, but to which he could conceivably have
access by virtue of his prior position with Shell. W therefore
limt the docunent request in the subpoena to docunents wthin
Qeri’s custody, control, or possession.

W also Iimt the tenporal scope of the subpoena. Ki obel
mai nt ai ns that she requests only “docunents concerning M. Qteri’s
contacts wth the N gerian governnent and mlitary during a
specific time period.” Although the absence of atine frane in the
subpoena belies Kiobel’s contention, she notes that in her letter

dated May 23 —part of an exchange between counsel in an effort to

particul ari ze the subpoena request —she “specifically referenced

he may have that relate to Shell’s interactions with the N gerian
governnment occurred solely in Ogoniland. For exanple, a purchase
of weapons and ammunition that did not occur in Ogoniland could
relate to Kiobel’s clainms even though the negotiations for the
weapons and their purchase did not occur there.

“4 Fep. R Qv. P. 34(b).
18



M. Oeri’s know edge derived from his position as ‘security
coordinator’ for Shell in Nigeria during the rel evant period of the
Conpl ai nt and his know edge regarding Shell’s conplicity with the
Ni gerian government and military.”% Accordingly, we limt the
docunent request to the period alleged in Kiobel’s conplaint and to
the information described in the May 23 letter. W are satisfied
that these nodifications renmedy the overbreadth of the subpoena’ s
docunent request. 4

Qeri presents two further argunents that nerit our attention.

He contends that —pursuant to di scussi ons bet ween counsel for the
parti es —Ki obel knew that the subpoena was overbroad and failed
to particularize it. In essence, Oeri argues that the district

court was justified in quashing the subpoena because Ki obel failed
to narrowit sua sponte. W reject this argunent. Qeri has cited
no law to support the proposition that a plaintiff nust attenpt to
particul ari ze or narrow a subpoena during out-of-court discussions
W t h opposi ng counsel. Further, Kiobel’s May 23 |l etter to opposi ng

counsel, in which she attenpted to clarify her position and to

% |In the May 23 letter, counsel for Kiobel specified that
Kiobel is “interested in [Oeri’s] know edge of [ Shell’ s]
interactions with the Nigerian governnent and mlitary and of the
events alleged in the conplaint.”

4 See, e.qg., Wllians, 178 F.R D. at 110-11 (nodifying
subpoena to reflect plaintiff’s narrower scope as contended in
plaintiff’s brief).

It goes without saying that any |imtations that we inpose
on the subpoena’ s docunent request also apply to Qeri’s
testinony at the deposition.
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narrow the scope of the subpoena, belies Qeri’s argunent that
Ki obel made no effort to narrow her request.

Qeri also asserts that this discovery issue is noot,
observing that Kiobel’s counsel has represented to the New York
district court that discovery in the underlying litigation closed
on My 31, 2004. Oeri contends that Kiobel has failed to
denonstrate that any information that Gteri produces in responseto
t he subpoena will be admtted in the underlying litigation. Kiobel
counters that, although nerits discovery has ended, there are nmany
di scovery issues that the New York district court has yet to
resolve, including this one. Ki obel states that the New York
district court is aware of this appeal.

We point out first that —conclusional allegations aside —
neither party has provided us with evidence that the District Court
for the Southern District of New York will include or exclude this
evi dence even though the nerits discovery deadline has passed.
Ki obel had the first and second subpoenas served on Oeri well
before the nerits discovery deadline. The second, the one that is
t he subject of this appeal, was served on Septenber 8, 2003. It is
not uncommon for a district court to admt evidence —even after
the discovery deadline —obtained through properly- and tinely-
served di scovery requests. W reject Qteri’s argunents.

I'11. CONCLUSI ON
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We reverse the district court’s quashing of the subpoena and
its denial of the notion to conpel, and we nodify Ki obel’ s subpoena
by its breadth as outlined above. Accordingly, we remand this
matter to the district court for continued proceedi ngs consi stent
with the nodified subpoena and not inconsistent with this opinion.
ORDERS REVERSED, SUBPCENA MODI FI ED; CASE REMANDED for further

consi stent proceedi ngs.
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