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R Introduction

Cities often test the existing limits of their regulatory
authority in areas like environmental protection, labor
and employment, and immigration. The last few years
witnessed an explosion of preemptive state legislation
attacking, challenging, and overriding municipal ordi-
nances across a wide range of policy areas. But this hostil-
ity to city government is not new.' In 1915, one professor
observed that “the relations of states to metropolitan cities
in this country is ‘a history of repeated injuries’ . . . [and]
‘repeated usurpations.”?

This Article’s descriptive goal is to understand how an
institutional system overtly dedicated to the principles of
devolution can be so hostile to the exercise of city power.
Part II describes the twenty-first century attack on Ameri-
can cities by canvassing preemptive state legislation across
a number of policy areas. Part III turns to “Our Federal-
ism’s” anti-urbanism. It describes how state-based federal-
ism hinders municipal power generally, and how the U.S.
Constitution favors rural over urban voters specifically. Part
IV places this “anti-urban constitution” in the context of
the historic skepticism of the exercise of city power. Finally,
Part V considers the legal and political options available to
cities in responding to these conflicts.

This Article is adapted from Richard C. Schragger, The Attack on
American Cities, 96 Tex. L. Rev. 1163 (2018), and is reprinted
with permission.

1. See generally GEraLD E. FRUG & Davip J. Barron, Crty Bounp: How
States STiFLE URBAN INNovaTiON 231 (2008); GEraLD E. Frug,
Crry-MakiNG: BuiLping CommuntTiEs WiTHOUT BuiLping WALLS 5
(1999). This Article’s attention to constitutional anti-urbanism comple-
ments that work.

2. Robert C. Brooks, Metropolitan Free Cities, 30 PoL. Sci. Q. 222, 222
(1915).
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Il. Conflictual Federalism: A Review
of State-Law Preemption

A.  Industry-Specific Preemption

A range of specific industries sought and successfully lob-
bied for state preemption of local regulations. For exam-
ple, certain materials used regularly by businesses, such as
plastic and Styrofoam, have invited statewide preemptive
legislation. States like Arizona, Idaho, and Missouri have
explicitly preempted localities from banning plastic bags,’
and Florida has preempted the regulation of Styrofoam.*
Similarly, as of 2013, explicit preemption language target-
ing local pesticide regulation was adopted in 29 states.’
Other local environmental regulations also invited state
opposition; Oklahoma and Texas specifically preempted
local regulation of hydraulic fracturing, or fracking.®

B.  Local Authority Preemption

In addition to preempting local laws that seek to regu-
late private businesses, states have also preempted local
authority in areas that come closer to the traditional core
of municipal authority: revenue raising and spending.
States dramatically limit localities” tax and spending abili-
ties through tax and expenditure limitations. Thirty-four
states, as of 2015, imposed property tax rate limits on
localities.” Land-use regulation and schools are other topics
of traditional local concern that have seen recent preemp-
tion activity. Local immigration issues also elicited state

3. State Plastic and Paper Bag Legislation, NAT'L CONE. ST. LEGISLATURES,
hteps://perma.cc/YS54-MG7V.

4. Fra. Star. §500.90 (2017) (preempting local regulation of polysty-
rene products).

5.  MarrHEw PORTER, STATE PREEMPTION Law: THE BAaTTLE FOR LocaL CoN-
TROL OF DEMOCRACY, https://perma.cc/ WPG8-SGLT.

6. See, e.g., OkLA. STAT. tit. 52, §137.1 (2017) (effective Aug. 21, 2015).

7. Significant Features of the Property lax: Tax Limits, LINCOLN INsT. LAND
PoL’y, https://perma.cc/S8K2-7PM8.
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legislative attention—as conflicts over sanctuary cities have
become more widespread.®

C.  Punitive, Deregulatory, and Vindictive Preemption

Punitive preemptive laws seek to deter cities from—and
punish cities for—passing ordinances that are in conflict
with state law.” These laws fall into three broad categories:
privately enforced civil penalties against local officials and
governments, state-enforced fiscal sanctions for local gov-
ernments, and criminal penalties.

“Deregulatory preemption,”" a more common form of
state preemption, preempts for no obvious regulatory pur-
pose; it functions merely to deny localities certain regula-
tory powers, rather than to protect actual policies adopted
at the state level.

Lastly, vindictive preemption occurs when state law
preempts more local authority than is necessary to achieve
the state’s specific policy goals, when the state threatens
to withhold funds in response to the adoption of local
legislation, or when the state threatens all cities with pre-
emptive legislation in response to one city’s adoption of a
particular policy.

lll. “Our Federalism’s”’ Anti-Urbanism

The rise of state law preemption does not merely reflect a
string of victories by deregulation-seeking interest groups.
Instead, the recent spate of preemptive state legislation also
reflects a structural bias against local government and an
enduring feature of American federalism: its anti-urbanism.

A.  The Problem of States

A number of commentators have pointed out that federal
systems of government tend to be less decentralized than
unitary ones." What is it about U.S. states that impedes
the devolution of power to U.S. cities? First, in a unitary
government, implementation and monitoring are costly, so
we might expect such a government to devolve significant
powers and responsibilities to smaller-scaled entities, many
of them smaller than U.S. states. Moreover, in the United
States, the boundaries of regional governments—states—
are fairly arbitrary. Each state’s jurisdictional reach is a
function of geography and history, not a result of a con-
sidered evaluation of a particular geographically concen-
trated population. Conversely, city boundaries can roughly
cohere with an identifiable constituency. Absent strong

8. See, eg., City Enforcement of Immigration Laws Before Panel, BiLLiNGs Ga-
ZETTE (Jan. 14, 2013), https://perma.cc/9QCY-SAYS.

9. See Legal Strategies to Counter State Preemption and Protect Progressive Lo-
calism: A Summary of the Findings of the Legal Effort to Address Preemption
(LEAP) Project, BETTER BALANCE (Aug. 9, 2017), https://perma.cc/Q7Z6-
J6BG [hereinafter Legal Strategies).

10. Thanks to Richard Briffault for this insight.

11. See, e.g., Frank B. Cross, 7he Folly of Federalism, 24 Carpozo L. Rev. 1, 35-
36, 39-40 (2002) (arguing that the benefits of decentralization are derived
primarily from independent local governments and that unitary, rather than
federal, governments provide greater authority to local municipalities).
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reasons militating in favor of a particular federal structure,
municipal or metro-area boundaries seem more relevant to
governing than do regional ones.

Furthermore, in a federal system, regional or state gov-
ernments take up the policy space that would otherwise be
occupied by local governments. The existence of a regional
tier of government always impedes localism because it
introduces a constraint on local officials, who otherwise
would have unmediated relationships with their own con-
stituents and with the central authority.?

The third reason for the dominance of states is verti-
cal redundancy.” City leaders do not enjoy a monopoly on
local representation, nor are cities qua cities represented in
the state or national legislatures. Instead, numerous elected
officials—in statehouses and in the U.S. Congress—can
validly assert that they represent locals, even as they do not
represent the city as a whole. Because states share so much
political and policymaking space with their local govern-
ments, state preferences will likely predominate.

B.  Malapportionment

American anti-urbanism is not simply a function of state-
based federalism: the problem for American cities is exacer-
bated by a system that favors rural over urban jurisdictions.
The malapportionment of the U.S. Senate is a significant
impediment to city power. By giving each state equal suf-
frage, the Senate favors less populated, rural states over
highly populated, urban ones." As metropolitan-area pop-
ulations take up ever larger proportions of their states as
well as increasing percentages of the total population of
the nation, the Senate’s malapportionment will continue to
result in significant underrepresentation of urban interests.

State and congressional legislative districting also leads
to an anti-urban bias. Following prominent apportionment
cases,"” suburban interests gained representation at a cost to
both rural and urban constituencies. Those suburban inter-
ests were in some cases less willing to defer to cities than
were the rural legislators. Add to this partisan gerryman-
dering and the geographical sorting by political afhiliation,
and the legislative anti-urban bias is magnified.'®

C. Home Rule Failure

Home rule was intended to protect cities from a legislature
that refused to let them govern,” but it has become mostly

12. Seeid. at 27-28, 33-36 (arguing that local government power is significantly
curtailed by state governments, which often limit decentralization at the
local level).

13. See generally RicHARD SCHRAGGER, Cr1y POwER: URBAN GOVERNANCE IN A
GLOBAL AGE 89-96 (2016).

14. Paul A. Diller, Reorienting Home Rule: Part 1—The Urban Disadvantage
and State Law-making, 77 La. L. Rev. 287, 291 (2016) [hereinafter Diller,
Part 1.

15. See, e.g., Reynolds v. Sims, 377 U.S. 533, 547-51(1964) (holding that state
legislative and congressional districts have to abide by the one-person, one-
vote rule).

16. Diller, Part 1, supra note 14, at 291.

17. Davip R. BErmaN, LocaL GOVERNMENT AND THE STATES: AUTONOMY,
Povrrics, aND Poricy 62 (2003).
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toothless in that regard.” The original version of home rule
usually limited city power to matters of “local” concern,
and local concern was almost always interpreted narrowly
by state courts and against the background presumption
that the state still held general police power.” Alternatively,
some states adopted blanket grants of the police power to
local governments, subject to the denial of that power by a
specific act of the state legislature.?” This “legislative” home
rule permits local governments wide discretion in initiat-
ing legislation, but no or very limited protection against
state law preemption.?! Our current, late-20th-century ver-
sion of home rule favors suburban power to protect prop-
erty values over urban power to promote equality.** Courts
conventionally hold that zoning and other land use mat-
ters fall within the core of home rule authority, thus vin-
dicating a power that often favors exclusionary suburbs.”
At the same time, courts are skeptical of city efforts to
embrace other policies that might redistribute away from
property owners or that might benefit cities to the detri-
ment of suburbs.?* Home rule is most robust insofar as it
is associated with protection of a sphere of home life,” but
has less traction when it comes to commercial or redistri-
butional policies.?® Consequently, localism is protected by
home rule grants, but that localism is of a certain kind,
more readily enjoyed by suburban jurisdictions and easily
effaced when locals seek to regulate powerful commercial
and financial actors.”

IV. Forms of Anti-Urbanism

This part identifies a number of strands of anti-urbanism
that continue to shape attitudes toward the exercise of city
power. The enduring anti-urban narrative suggests that the
city is badly governed, bad for citizens” welfare, and bad for
the nation.

18. For an excellent account of the “failed promise of intrastate federalism,” see
Kenneth A. Stahl, Preemption, Federalism, and Local Democracy, 44 Forp-
Ham URrs. L.J. 133, 163-77 (2017).

19. Richard Briffault, Home Rule and Local Political Innovation, 22 J.L. & PoL.
1, 18-19 (20006).

20. Diller, Part 1, supra note 14, at 291.

21. See Paul A. Diller, Reorienting Home Rule: Part 2—Remedying the Urban
Disadvantage Through Federalism and Localism, 77 La. L. Rev. 1045, 1119
(2017) [hereinafter Diller, Part 2].

22. David J. Barron, Reclaiming Home Rule, 116 Harv. L. Rev. 2255, 2263
(2003).

23. See, e.g., 2 W. MIKE BAGGETT & BRiaN THOMPSON MoRRis, Texas PRACTICE
Guipk: ReAL Estate Litication §8:11 (2017) (explaining that both statute
and case law grant broad zoning powers to Texas municipalities).

24. Richard Thompson Ford, 7he Boundaries of Race: Political Geography in Le-
gal Analysis, 107 Harv. L. Rev. 1841, 1878 & n.108 (1994) (showing how
courts give authority to local governments when the controversy is close to
the “associational rights of individuals”).

25. Kenneth A. Stahl, Local Home Rule in the Time of Globalization, 2016 BYU
L. Rev. 177, 185-86 (2016).

26. See id. at 181-82 & nn.10-13 (acknowledging that courts regularly strike
down local laws which regulate commercial and financial actors).

27. See id. (acknowledging that courts regularly strike down local laws which
regulate commercial and financial actors); see also Rick Su, Have Cities Aban-
doned Home Rule?, 44 Forpnam Urs. L.J. 181, 195 (2017) (suggesting that

cities have been complicit in undermining the concept of home rule).
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A.  Antidemocratic Anti-Urbanism

The first strand of anti-urbanism consists of a skepticism
of municipal government that took root in the Progressive
Era and has never been entirely shaken. That skepticism
begins with a conventional view—adopted then and still
prevalent now—that American cities are abysmally gov-
erned, more corrupt than state or national polities, and
more prone to capture by special interests.”® These notions
continue to persist, often in mayoral contests, in which
the idea of the “CEO mayor” who can bring discipline
to municipal government and run it more efficiently, has
become popular®

Today, antidemocratic anti-urbanism is best illustrated
by state takeovers of fiscally distressed municipalities.
That a city could be stripped of elected municipal govern-
ment might be surprising if it were applied to a state or
a suburban jurisdiction. However, the trope of city mis-
management, corruption, and political failure is a power-
ful one. Takeovers are driven by an assumption of city
political failure. But democratic accountability is not the
problem, it is the solution in these cases. For example, in
Flint, Michigan, an unelected manager shifted the city’s
water supply to save money despite significant popular
opposition and evidence that the water system was poi-
soning residents.*® Thus, emergency managers lack of
political accountability should be a strike against their
appointment, not an advantage.”!

B.  Anti-City Anti-Urbanism

The anti-city strand of anti-urbanism is best captured by
Ebenezer Howard, who offered the Garden City as an anti-
dote to the crowded and congested London of the late-19th
century.” The Garden City’s real import was its approach
to planning: a rigid separation of uses; an obsession with
the healthful qualities of nature; and a commitment to a
suburban-style landscape.?® These features were taken up
by progressive planners in the 1920s and applied through
the rapid adoption of zoning codes nationwide.

The Garden City was followed by Le Corbusier’s Radi-
ant City, which led to mid-century planners developing
a belief that cities are noisy, congested, dangerous, and
unhealthful. These planners began to promote forms of
planning that stripped city neighborhoods of their human
scale, that demonized streetlife, that minimized the mixing
of commercial and residential uses, and that treated grassy

28. See Barron, supra note 22 at 2292-93 (2003).

29. Richard C. Schragger, Can Strong Mayors Empower Weak Cities? On the Pow-
er of Local Executives in a Federal System, 115 YALE L.J. 2542, 2576 (2006).

30. Richard Schragger, Flint Wasn't Allowed Democracy, Slate (Feb. 8, 2016),
heeps://perma.cc/BL3G-T2HU.

31. See id. (“State officials, in fact, don't want appointed managers to be re-
sponsive to local constituents. That is the whole point of appointing a
manager—to prevent him or her from responding too readily to the costly
demands of city constituents.”).

32. JaNE Jacoss, THE DeaTH AND Lire OF GREAT AMERICAN Crries 17 (1961).

33. Id. at 18-19.
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spaces as necessary for the full realization of the good life.?*
These design elements had a moralizing valence—poor liv-
ing conditions were associated with poverty as well as with
deviance and criminality.

Anti-city anti-urbanism continues to exert a powerful
subterranean force: remedying poverty is often confused
with improving the neighborhood. And an undercur-
rent of anti-urbanism exists in the notion that urbanites
need to move to the suburbs to succeed.” Social welfare
policy continues to be preoccupied by the deficiencies of
city neighborhoods themselves—both in terms of those
neighborhoods’ physical attributes and their sociologi-
cal make-up.’®

C.  Antigovernment Anti-Urbanism

Antigovernment anti-urbanism draws a direct connection
between bigness and the loss of liberty; centralization and
the absence of self-government; and density and the threat
to American values.”” Resistance to central authority is
a continuing and pervasive political and cultural trope,
but cities have been less able to assert the values of local
autonomy than have the suburbs. Cities are viewed as cen-
tralizers; suburbs and small towns are where local self-gov-
ernment is perceived to flourish. Large cities require large
municipal governments, expansive municipal services, and
significant amounts of revenue. City living also mandates
tolerance of a certain collective, public life that appears to
be antithetical to rural or suburban individualism.*

D.  Populist Anti-Urbanism

At the turn of the twentieth century, the fear of ethnic
masses animated anti-city sentiment. Present-day anti-
urbanism is driven by ethnic and racial hostility as well. It
also appears to be animated by dissatisfaction with large-
scale national and global economic processes. The city is
often associated—on both the political right and left—
with these processes. The city is the location of corporate
headquarters, large-scale global finance, and free trade cos-
mopolitanism. Ironically then, the recent success of Amer-
ican cities has inaugurated heightened conflict between
cities and states and between cities and the nation.

34. Seeid. at 20, 22 (describing the belief held by many city planners that streets
were a bad place and that houses should be turned inward, providing the
“illusion of isolation and suburban privacy”).

35. The evidence is actually uncertain regarding the social and economic out-
comes for specific movers. See, ¢.g., Raj Chettyetal, 7he Effects of Exposure to
Better Neighborhoods on Children: New Evidence From the Moving to Oppor-
tunity Experiment, 106 Am. Econ. Rev. 855, 857-59 (2016). For a critique
of “moving to opportunity” and other dispersal strategies, see David Imbro-
scio, Urban Policy as Meritocracy: A Critique, 38 ]. URB. AFFAIRS 79, 89-92
(2016).

36. See Imbroscio, supra note 35, at 89.

37. STEVEN CONN, AMERICANS AGAINST THE CITY: ANTI-URBANISM IN THE
TwenTIETH CENTURY 62 (2014).

38. Seeid.
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V. City Defenses

This part begins by evaluating the legal arguments avail-
able to cities in resisting state centralization.” It then turns
to the politics of city power. Federalism’s anti-urban bias,
the dominance of the suburbs, and the effects of political
sorting cannot be undone with legal arguments—thus, the
cities’ central defenses must be political.

A.  City Legal Defenses

l. Federalism

The Tenth Amendment’s anti-commandeering principle is
a ready—if limited—tool for cities to use in resisting fed-
eral commands. Consider SB4, the recently enacted Texas
anti-sanctuary city provision, that requires local officials to
comply with federal immigration law on threat of civil and
criminal liability.** Under existing U.S. Supreme Court
precedent, federal immigration officials cannot comman-
deer local police to spend money, allocate resources, or
provide personnel to enforce federal law.*' So too under
existing precedent, the state of Texas cannot create its own
parallel immigration enforcement authority.*> SB4, how-
ever, compels local officials to enforce federal law.

If the protections of the Tenth Amendment run to the
state of Texas, then one would assume that the state could
waive this protection.”” However, if the Tenth Amend-
ment runs to the people, then Texas cannot force cities to
do what the state or the federal governments cannot each
do separately.* A municipal anti-commandeering prin-
ciple would admittedly be novel—though the principle is
sound if one assumes that the people act most immedi-
ately through their local governments. The leading argu-
ment against SB4 is that by deputizing local-government
officials to enforce immigration laws, Texas has created an
enforcement apparatus that is preempted by federal law.

2. Home Rule

A more direct way to defend against state law preemption
is via state constitutional home rule guarantees or via other

39. Some of this work has been done previously in law reviews and elsewhere.
The discussion that follows is informed by the sources cited below as well
as by conversations I have had with my local government law colleagues; see
also Legal Strategies, supra note 9.

40. See S.B. 4, 85th Leg., Reg. Sess. (Tex. 2017) (enacted); see Tex. Gov'r
Cobk §§752.053, .056 (West 2017); Tex. PENaL Cope ANN. §39.07 (West
2017).

41. See Printz v. United States, 521 U.S. 898, 935 (1997) (“Congress cannot
compel the States to enact or enforce a federal regulatory program.”).

42. Arizona v. United States, 567 U.S. 387, 394 (2012) (finding that the federal
government has broad powers over immigration).

43. But see New York v. United States, 505 U.S. 144, 181-86 (1992) (reject-
ing the argument that consenting to infringement of state sovereignty may
waive the protections of the Tenth Amendment); Gregory v. Ashcroft, 501
U.S. 452, 458 (1991).

44. Cf Bond v. United States, 564 U.S. 211, 222 (2011) (“By denying any
one government complete jurisdiction over all the concerns of public life,
federalism protects the liberty of the individual from arbitrary power.”).
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state constitutional provisions that prevent the targeting of
municipalities for special treatment. The difficulty is that
most states have embraced a form of constitutional home
rule that cannot resist explicit state law preemption.” Cit-
ies often have the power of initiative, but what they do not
often enjoy is the power of immunity—they cannot gener-
ally assert local law’s supremacy over a duly and properly
enacted state statute that conflicts.

Generality requirements in state constitutions may have
more teeth.*® Yet, most states” generality requirements are
mere formalities; they merely prevent the legislature from
specifically identifying a city for special regulation.”” More-
over, home rule provisions in state constitutions do not
interpret themselves—there is often textual room to create
more space for local authority. Courts, however, are gener-
ally wary of broad grants of local power. State court judges
tend to be amenable to arguments for statewide uniformity
and are by definition part of a statewide professional, polit-
ical, and cultural apparatus. Their allegiance is unlikely to
run to cities.

3.  Equal Protection

One example of this type of litigation involves situations
in which the absence or withdrawal of local authority is
itself a structural component of the constitutional injury.
The most prominent example of this is Romer v. Evans.*®
There, the Supreme Court held that Amendment 2, which
barred Colorado local governments from adopting LGBT
protective antidiscrimination laws, was unconstitutional—
both because of its breadch, and because it undermined the
ability for local pro-gay majorities to gain protections in
local jurisdictions with pro-gay majorities.” Nevertheless,
the Supreme Court has not extended Romer beyond its nar-
row confines, and there are few cases applying it in a case
of state-local conflict.”® In what circumstances a shift of
decisionmaking authority from the local to the state would
constitute an equal protection violation is uncertain. Pre-
emptive state legislation may be a violation when it over-
rides local laws that extend equal benefits to a normally
unpopular group, and when there are no good reasons for
statewide regulation—both indications of state-wide ani-
mus, an impermissible motive for government regulation.”

45. E.g., Reynolds v. Sims, 377 U.S. 533, 556-57 (1964); Gray v. Sanders, 372
U.S. 368, 379 (1963).

46. See, e.g., City of Canton v. State, 766 N.E.2d 963, 964-65 (Ohio 2002).

47. Diller, Part 2, supra note 21, at 1073.

48. 517 U.S. 620 (1996).

49. Id. at 633.

50. An example of the Sixth Circuit adopting a localist reading of Romer can
be found in Equal. Found. of Greater Cincinnati v. City of Cincinnati, 128
FE.3d 289, 295 (6th Cir. 1997), cert. denied, 525 U.S. 943 (1998).

51. See Richard C. Schragger, Cities as Constitutional Actors: The Case of Same-
Sex Marriage, 22 J.L. & PoL. 147, 185 (2005). Buz c¢f- Schuette v. Coal. to
Defend Affirmative Action, 134 S. Ct. 1623, 1638 (2014) (plurality opin-
ion) (rejecting a challenge to a Michigan constitutional amendment prohib-
iting state universities’ use of race-based preferences).
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B.  City Political Defenses

While it is useful to analyze possible legal defenses to pre-
emptive state legislation, it is more relevant to examine a
city’s political defenses. Many preemptive laws are never
tested in court, and their repeals can short-circuit a full
judicial hearing. Consequently, very little preemptive legis-
lation is ultimately susceptible to legal challenge. Instead,
city resistance normally takes place within the legislative
arena, in fights over legislation.

I.  Cities and National Interest Groups

City-state conflicts have become increasingly salient, in
part because of state and federal inaction in particular
regulatory arenas, and in part because political entrepre-
neurs have found opportunities at the local level. A good
example of this is pro-labor efforts—generally spearheaded
by national organizations working as part of a larger cross-
city effort,”* and opposed by organizations that have made
a concerted effort to promulgate model state legislation
consistent with industry-friendly, free-market positions.”

That industry would seek to counter local regulation
hostile to it is unsurprising. But because cities also attract
the attention of state legislators, the problem of legislative
capture is apparent. State legislators depend heavily on
interested parties to provide them with information. At
the same time, cities rarely have the resources to counter
expertise, to marshal evidence, or to respond to proposed
state legislation. And the organizations that represent cities
within the state tend to be fractured and weak. Thus, the
lack of a concerted municipal gua municipal voice in state-
city preemption debates means that specific policy interest
groups tend to drive intergovernmental relations.

2.  Corporate Cosmopolitanism

In response to the city of Charlotte’s adoption of a trans-
gender bathroom ordinance that permitted individuals to
use the public bathroom that corresponded with their gen-
der identity, the North Carolina Legislature passed HB2—
“the bathroom bill”—mandating that public bathrooms
and changing facilities be restricted to individuals of their
biological sex.* HB2 is a good example of a local ideo-
logical fight that may have garnered less reaction in a less
hyperpolarized and nationalized political environment.
The bathroom bill is also an example of how economic
development remains a central concern of state and local
politicians and an important driver of policy. The most sig-
nificant political pressure groups were large-scale national
corporations. The National Basketball Association and the

52. Steven Malanga, How the “Living Wage” Sneaks Socialism Into Cities, Crry J.
(Winter 2003), https://perma.cc/4FGK-2UR3.

53. See, e.g., Molly Jackman, ALEC Influence Over Lawmaking in State Legisla-
tures, BROOKINGSs (Dec. 6, 2013), https://perma.cc/H4JS-QM5U.

54. N.C. GeN. Star. §143-422.11(repealed 2017); see also Nar’L LEAGUE OF
Crries, Ctr. FOR Crty SoruTtions, Crty RIGHTS IN AN ERA OF PREEMPTION:
A STATE-BY-STATE ANALYSIS 11 (2017), https://perma.cc/FBM3-SAF6.
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National Collegiate Athletic Association have been vocal
about LGBT nondiscrimination, and both threatened to
withdraw their tournaments and events from North Caro-
lina locations.” Other companies threatened to suspend
planned expansions in the state.’® This pressure ultimately
resulted in the repeal of HB2, and a moratorium on all
municipal private-sector employment and public-accom-
modation ordinances until December 1, 2020—striking
down Charlotte’s antidiscrimination law, as well as the
state’s more far-reaching bathroom bill. Thus, local power
to adopt antidiscrimination ordinances was not vindicated,
but it was not entirely preempted either.

It is notable that the primary arguments against HB2
were economic and driven by the threat of corporate flight.
Cities like Charlotte are economic engines for their states,
especially if those cities and their immediate surrounding
metropolitan areas are homes to corporate headquarters,
and business leaders. Private, corporate boycotts as a means
to induce policy change have been effective in a number
of states. Thus, corporate “cosmopolitans” can be effective
allies to cities, though certainly not across the whole range
of issues. LGBT antidiscrimination, for example, may be
both familiar to corporate decisionmakers and consistent
with the corporate mission. Economic and regulatory
issues, by contrast, may not be. If Charlotte was proposing
a local minimum wage, it is likely the interests would line
up differently.

3.  Metro-Area Demographics

In the face of a hostile state legislature, the city’s politi-
cal influence will ultimately turn on the metropolitan-area
population’s identification with the city’s interests. The city
population is often dwarfed by the surrounding metropol-
itan-area population, which is located in suburban towns
and smaller municipalities, or in a large suburban county.
Even as metro-area suburbs become increasingly dense
and more ethnically diverse, it is unclear if suburban vot-
ers will come to identify with city voters. Suburban voters
have generally not been interested in consolidating school
districts, sharing revenue with the central city, or creating
regional planning or metro-wide governing bodies.

Two kinds of demographic shifts could auger a politi-
cal change. The first is the rising wealth and economic

55. In Bitter Divide, Repeal of North Carolina LGBT Law Fails, ESPN (Dec. 21,
2016), https://perma.cc/MR26-PZHD.

56. Ryan Bort, A Comprehensive Timeline of Public Figures Boycotting North Car-
olina Over the HB2 “Bathroom Bill,” NEwswEeEk (Sept. 14, 2016), https://
perma.cc/N58X-FRAA.
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primacy of the central city. Economically robust cities are
more likely to be able to pursue social-welfare legislation,
and defend those policies against state objection. Simply
having access to more stable municipal resources makes a
significant difference in the political and fiscal life of the
city. The less fiscally dependent the city is on the state, the
more autonomy it can exercise.

The second demographic shift is the increasing eco-
nomic diversity of the suburbs. Struggling and poor sub-
urban locations are becoming more commonplace, and
central cities are no longer the primary locations for the
poorest metropolitan-area residents.”” But does this “great
inversion™® imply city political strength? To the extent that
non-metro or non-city populations are less connected to
the expanding cosmopolitan economy, and a sense of cul-
tural distance remains prevalent, their interests will diverge
from city dwellers.”

VI. Conclusion

The attack on the cities is not simply a function of present-
day polarized American politics. Anti-urbanism is deeply
embedded in the structure of American federalism. The
relative weakness of the American city has often puzzled
observers, who note that the U.S. constitutional system
is otherwise highly decentralized. The puzzle is more
explainable once one appreciates the political and cultural
distinction between local autonomy and city power. The
U.S. intergovernmental system supports local autonomy of
a certain form; it does not support city power.

Cities and their wider metropolitan areas now contain
the bulk of the American population and are the primary
economic drivers of their states, regions, and the nation.
The focus on states in “Our Federalism” distracts from
this important long-term demographic and economic
shift. If federalism is to have any force as an idea, it must
wrestle with this current reality. City power is necessary
to vindicate the values of diversity, majority rule, and
local self-government.

For cities operating in a political environment where the
ideological distance between them and the state is signifi-
cant and growing, the need for both corporate and metro-
area allies is essential. The structural, cultural, and political
anti-city biases are otherwise difficult to overcome.
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