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Summary

If the Paris Agreement’s 2°C goal is to be achieved,
unprecedented efforts across all areas of socioeco-
nomic activity are needed. National climate policy
measures with direct or indirect trade implications
stand the risk of colliding with the rules and require-
ments put forward by international trade agreements.
Leaving the fate of climate measures to the WTO
dispute settlement system is associated with risks
and uncertainty, and could lead to a chilling effect
on investment in climate mitigation and adaptation.
This Article identifies a set of options for improved
alignment of the trade and climate regimes, and offers
recommendations for policy reform.
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ecember 2015 saw the adoption of the Paris

Agreement’ at the 21st session of the Conference

of Parties (COP 21) to the United Nations Frame-
work Convention on Climate Change (UNFCCC). The
Agreement aims to keep the global temperature increase
from pre-industrial levels to well below 2 degrees Celsius
(2°C), and to pursue efforts to limit it to 1.5°C.? The Paris
Agreement entered into force in November 2016, follow-
ing the historically swift ratification by a critical mass of
countries. Subsequently, at COP 24 held in December
2018 in Katowice, Poland, Parties to the Paris Agreement
adopted a detailed rulebook for implementing the treaty,’
thus heralding a new era of international cooperation on
climate change.

The Paris Agreement established a new international
framework for the Parties to the UNFCCC from 2020
onwards. The new regime is characterized by more univer-
sal efforts on climate change compared to its predecessor,
the Kyoto Protocol, with the new treaty applying to both
developed and developing countries. At the same time, the
Agreement marks a transition toward a more bottom-up

Authors Note: The authors gratefully acknowledge funding from the
KR Foundation for this study as part of the project “Making the
Trade System Work for Climate Change” (2016-2018). The authors
express particular gratitude to the interviewees (see Annex 2) for
their thoughtful suggestions and feedback. The authors also thank
the participants in various workshops and meetings organized in
the context of the project, including: “Border Carbon Adjustments:
A Renewed Role After Paris?” (Bonn, May 25, 2016); “Reforming
Fossil Fuel Subsidies Through the WTO and International Trade
Agreements” (Geneva, May 22, 2016); “Making the International
Trade System Work for Climate Change: Assessing the Options”
(Crozet, Oct. 19, 2017, cosponsored by the Friedrich Ebert Stiftung);
“Market Instruments for More Ambitious Climate Action” (Mexico
City, May 22, 2018); and a meeting at the European Commission
(Brussels, May 31, 2018). Finally, the authors are thankful to Cleo
Verkuijl and editors of this journal for providing valuable comments
on a draft version of the Article.

1. U.N. Framework Convention on Climate Change (UNFCCC), Report of
the Conference of the Parties on Its Twenty-First Session, Held in Paris From
30 November ro 13 December 2015 Addendum Part Two: Action Taken by the
Conference of the Parties at Its Twenty-First Session, Adoption of the Paris Agree-
ment, UN. Doc. FCCC/CP/2015/10/Add.1, Decision 1/CP.21 (2016),
heeps://unfecc.int/resource/docs/2015/cop21/eng/10a01.pdf.

2. Foranassessmentof theimpacts of global warming of 1.5°Cabove pre-industrial
levels and related global greenhouse gas emission pathways, sece INTERGOVERN-
MENTAL PANEL ON CLIMATE CHANGE (IPCC), GLOBAL WARMING OF 1.5°C:
SuMMARY FOR POLICYMAKERS (2018), available at https://www.ipcc.ch/site/
assets/uploads/sites/2/2018/07/SR15_SPM_version_stand_alone_LR.pdf.

3. See UNFCCC, The Katowice Climate Package: Making the Paris Agreement
Work for All, https://unfccc.int/process-and-meetings/the-paris-agreement/
katowice-climate-package (last visited Apr. 2, 2019).

49 ELR 10553



Copyright © 2019 Environmental Law Institute®, Washington, DC. Reprinted with permission from ELR®, http://www.eli.org, 1-800-433-5120.

49 ELR 10554

architecture for international climate cooperation. Central
to this bottom-up approach is a system of national cli-
mate pledges, called nationally determined contributions
(NDCs). In other words, the Paris Agreement requires its
Parties to make their own plans on climate change mitiga-
tion, adaptation, and other related areas.

Importantly, the builein flexibility and bottom-up
nature of the Paris architecture are characterized by at least
two major risks: (1) there is no certainty that the bottom-up
pledges made by Parties will add up to what is required to
achieve the Paris Agreement’s 2°C goal; and (2) the archi-
tecture may be a recipe for some Parties to move ahead
with ambitious climate action while others lag behind. In
such a scenario, countries doing little may end up benefit-
ing from the actions taken by others. For instance, in the
ultimate free ride, the United States intends to withdraw
completely from the Paris Agreement in 2020, effectively
demanding others do more.

Indeed, Parties to the UNFCCC have pledged climate
actions that differ widely in ambition, nature, and scope
and, absent strong centralized enforcement, will arguably
face very uneven implementation. The extent of challenges
becomes clearer when judged in light of the fact that the
aggregate pledges are far from adequate to keep the global
temperature rise well below 2°C, let alone the more ambi-
tious 1.5°C goal *

Still, the Paris Agreement also creates room for coun-
tries to ratchet up ambition in the future. The question
then is how to strengthen actions so that emissions drop
sharply once the Paris framework takes effect in 2020.
This will require considerable reductions in fossil fuel use,
widespread improvements in energy efhciency, a signifi-
cant scale-up in the production of renewable energy, and
enhanced access to clean energy technologies. Advancing
such a multipronged agenda calls for unprecedented efforts
across all areas of socioeconomic activity. It also requires
support from other international regimes, as rules that are
working at cross-purposes may hamper climate action.

Policy and regime coherence are particularly important
in the context of the international trading system. This is
due to the multiple interlinkages between the trade and cli-
mate change regimes. Trade has an important role to play
toward the achievement of the Paris goals—both indirectly
and directly. Indirectly, taking the requisite degree of cli-
mate action will require a major overhaul of domestic poli-
cies and measures, which may end up having significant
cross-border trade effects even though they are primarily
intended as domestic measures. Besides, in implement-
ing their NDCs, countries may opt for applying various
“direct” trade measures, such as removing or reducing
tariffs on environmental goods and services; developing
technical standards for low-carbon products traded across
borders; international transfer of climate-friendly technol-
ogies; application of border carbon adjustments (BCAs);
and so on.

4. Unrrep NarionNs ENvIRONMENT ProGrRAM (UNEP), Emissions Gap Re-
roRT 2018 (2018).

ENVIRONMENTAL LAW REPORTER

6-2019

Notably, trade-related elements feature prominently in
climate contributions under the Paris Agreement. Accord-
ing to one study,” 45% of the NDCs submitted included a
direct reference to trade or trade measures, whereas around
22% included trade measures that were specifically geared
toward fostering mitigation. While around 6% of NDCs
mentioned a reduction of trade barriers, around 11%
entailed a reference to the regulation of trade on climate
grounds. Indeed, with more ambitious NDCs expected
in the future, trade-related climate measures are not only
likely to remain in the spotlight, but may also assume
increasing significance.

National climate policy measures with direct or indirect
trade implications stand the risk of colliding with the rules
and requirements put forward by international trade agree-
ments. Such concerns have emerged particularly in the
context of the World Trade Organization (WTO). This is
not unexpected, given that there are certain fundamental
differences between the UNFCCC and the WTO regimes.
Climate change could be considered as an extreme case
of market failure—the failure to incorporate the damage
done by greenhouse gas emissions into the prices of goods
and services—creating grounds for government interven-
tion to correct these market failures.

Governments generally prefer to retain flexibility in the
choice of national instruments to correct market failures.
This is mainly because they need to balance the economic
characteristics of alternative measures against their politi-
cal acceptability. By contrast, the trade rules embodied in
the WTO agreements presuppose a world of market econo-
mies, and attempt to discipline government failures that
lead to economic distortions with the flavor of mercan-
tilism and protectionism. Such fundamental differences
underlying the two regimes entail potential for conflicts.®

As climate policy has become a major international
policy field in its own right, its standing vis-a-vis the well-
established WTO regime is changing rapidly, with climate
policymakers increasingly becoming apprehensive that
WTO law is curtailing their room for maneuver to imple-
ment domestic climate policies effectively.” On the other
hand, concerns have also been raised by some countries
about the use of trade-related climate measures for alleged
protectionist purposes.® The significant surge in WTO dis-
putes pertaining to climate change and clean energy over
the past several years’ is indicative of the tension that is
increasingly brewing at the interface between national cli-

5. CrLarA BranDI, INTERNATIONAL CENTRE FOR TRADE AND SUSTAINABLE DE-
VELOPMENT (ICTSD), TRADE ELEMENTS IN COUNTRIES CLIMATE CONTRI-
BUTIONS UNDER THE PARIS AGREEMENT (2017).

6.  Gary Crype HUFBAUER & JisuN KiM, PETERSON INSTITUTE FOR INTER-
NATIONAL Economics, THE WORLD TRADE ORGANIZATION AND CLIMATE
CHANGE: CHALLENGES AND OprTIONS 5 (2009).

7. See, e.g., HENRY DERWENT, E15 INrT1ATIVE, ICTSD & WoRLD Economic
Forum, WHaT Has CLimate TO FEAR FROM TRADE? (2015).

8.  See, e.g., MARTIN KHOR, CHALLENGES OF THE GREEN EcoNomy CoNcEPT
AND Poricies IN THE CONTEXT OF SUSTAINABLE DEVELOPMENT, POVERTY,
AND EqQurty, http://purochioe.rrojasdatabank.info/transition-4.pdf.

9. Fora list of recent disputes, see Susanne Droege et al., 7he Trade System and
Climate Action: Ways Forward Under the Paris Agreement, 13 S.C. J. INT'L L.
& Bus. 195, 219 (2017).
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mate policies and measures on the one hand, and interna-
tional legal regimes pertaining to trade on the other. With
the increasing importance of national measures following
the adoption of the Paris Agreement, synergies and con-
flicts can be expected to change over time.

Leaving the fate of climate-related actions to the WTO
dispute settlement system is an option that is associated
with risks and uncertainty, and could lead to a chilling
effect on investment in climate mitigation and adaptation.
Ensuring coherence between trade and climate policy has
also become more important in the context of regional
and so-called mega-regional trade agreements." Hence it
is important to explore the various ways in which trade
policies and frameworks could create a more favorable
environment for advancing the objectives of the Paris
Agreement and their implementation. The inclusion of
environmental and climate policy provisions in regional
trade agreements (RTAs) further shows that there is a
demand for policy coordination.

There is no dearth of options in this regard. For instance,
the E15 Expert Group on Measures to Address Climate
Change and the Trade System, convened by the Interna-
tional Centre for Trade and Sustainable Development and
the World Economic Forum, produced a report that listed
24 different policy options." Many other suggestions can
be found in the literature, ranging from options that are
“general” to others that focus on specific issues at the inter-
section of trade and climate (e.g., related to BCAs, energy
subsidies, and climate-friendly technologies).'* However, in
many cases, these options are only briefly discussed, and
the existing literature does not offer a systematic assess-
ment of their feasibility.

The importance of analyzing options in the light of
real-world constraints is underscored by geopolitical devel-
opments. Suggestions to address climate change through
the WTO already faced an uphill battle in the context of
broader disagreements on the future of the Doha Round
(which did not explicitly include a mandate to address
climate change).”” However, there are more fundamental
challenges to the WTO, such as increasing protectionism
in the form of tariffs imposed unilaterally by the United
States, followed by retaliatory measures by U.S. trading

10. Harro vaN Asserr, CLIMATE CHANGE AND TRADE PoLicy INTERACTION:
ImpLICATIONS OF REGIONALISM (Organisation for Economic Co-Operation
and Development, Trade and Environment Working Paper No. 2017/03,
2017).

11. James Baccuus, E15 Inrriative, ICTSD & WorLp Economic Foruwm,
GroBAL RULES FOR MUTUALLY SUPPORTIVE AND REINFORCING TRADE AND
CrimaTE REGIMES (2016).

12. For a review, see Droege et al., supra note 9.

13. The disagreements are captured by WTO, Nairobi Ministerial Declaration,
€ 30, WTO Doc. WT/MIN(15)/DEC (Dec. 21, 2015):

We recognize that many Members reaffirm the Doha Development
Agenda, and the Declarations and Decisions adopted at Doha and
at the Ministerial Conferences held since then, and reaffirm their
full commitment to conclude the [Doha Development Agenda] on
that basis. Other Members do not reafirm the Doha mandates,
as they believe new approaches are necessary to achieve meaning-
ful outcomes in multilateral negotiations. Members have different
views on how to address the negotiations. We acknowledge the
strong legal structure of this Organization.
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partners'%; and ongoing uncertainty about Appellate Body
judges” appointments.” These may also challenge the feasi-
bility of any changes oriented to climate policy.

Against this backdrop, this Article systematically dis-
cusses policy options for trade and climate policymakers.
Based on a literature review and interviews with 26 experts
(listed in Annex 2), we have identified 22 options for fur-
ther analysis. These include general options addressing the
link between trade and climate change, as well as options
specifically related to BCAs and fossil fuel subsidies. We
analyze each of the proposals with a focus on their political
feasibility in the short term.'® In addition, where possible,
we examine factors that may increase the utility and desir-
ability of options, including their potential for reducing
legal uncertainty.

The Article is structured as follows. Part I provides a
brief overview of the trade and climate policy regime to set
the context. Part II offers a detailed discussion of each of
the 22 proposed options, with a focus on their political fea-
sibility in the short term. Part III discusses and summarizes
the key findings, and offers recommendations for trade and
climate policymakers.

I. The Climate and Trade Regimes:
An Overview

A.  The Climate Regime

The UNFCCC was adopted in 1992 at the Rio Confer-
ence on Environment and Development. With 196 Parties,
it has nearly universal participation. It sets out the main
objective of the climate regime as “stabilization of green-
house gas concentrations in the atmosphere at a level that
would prevent dangerous anthropogenic interference with
the climate system.”” However, the Convention did not
specify the legal obligations to achieve this objective.

In 1995, Parties started negotiating a protocol to stipu-
late mitigation targets for developed countries. This led to
the adoption of the Kyoto Protocol in 1997, which now has
192 Parties. The Protocol requires industrialized countries
to collectively reduce average greenhouse gas emissions
by 5.2% during 2008-2012 (i.e., the “first commitment
period”), compared to 1990 levels. As an innovation, it
introduced several market-based instruments (“fexible
mechanisms”) to allow for cost-effective mitigation. While
developing countries have signed and ratified the Kyoto
Protocol, they do not have any concrete obligations to
reduce their emissions. With the 2012 Doha Amendment

14. See, e.g., Dominic Rushe, China Retaliates Against Trumps $50bn in Tariffs,
Escalating Possibility of Trade War, GUARDIAN, June 15, 2018.

15. U.S. Continues to Block Appointment of New AB Members, TaIRD WoRrLD NET-
WORK, Apr. 4, 2018, https://www.twn.my/title2/wto.info/2018/ti180401.
htm.

16. Defined in this Article as five years or less.

17. United Nations Framework Convention on Climate Change, U.N. Doc.
FCCC/INFORMAL/84 (1992) [hereinafter UNFCCC], https://unfccc.
int/resource/docs/convkp/conveng.pdf.
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to the Kyoto Protocol, Parties agreed on a new commit-
ment period for 2013-2020. However, the amendment has
yet to enter into force.

Throughout the history of the climate regime, a recur-
ring question has been who should take action to reduce
greenhouse gas emissions, and how the effort to address cli-
mate change should be shared. The UNFCCC establishes
the principle of common but differentiated responsibilities
and respective capacities, which was initially translated
into a bifurcated division of Annex I (developed countries)
and non-Annex I countries (developing countries). This
approach was also followed in the Kyoto Protocol, which
only required Annex I countries to mitigate emissions.

As the pressure rose fast to broaden participation of
countries—particularly major emerging economies such as
China, which surpassed the United States as the world’s
largest emitter in the late 2000s—in mitigation efforts,
Parties launched negotiations on a new climate treaty
under the UNFCCC with the Bali Road Map in 2007. The
purpose of a new agreement was to establish a genuinely
global effort for long-term climate policy. After COP 15 in
Copenhagen in 2009 did not succeed in adopting a new
global agreement, it took another six years of negotiations
to find a consensus in Paris.

The Paris Agreement was adopted by the 197 Parties
to the UNFCCC on December 12, 2015. The Agreement
entered into force less than one year later, on November 4,
2016. To date, out of 197 UNFCCC parties, 185 have rati-
fied the Agreement.'®

The purpose of the Paris Agreement is threefold: (1) to
limit the global average temperature increase to “well
below” 2°C above pre-industrial levels and “to pursue
efforts” to keep below 1.5°C; (2) to enhance the ability to
adapt to climate change, to increase the resilience and to
establish low-greenhouse gas development; and (3) to make
financial flows consistent with a low-emissions pathway
and climate-resilient development.”” Unlike the Kyoto Pro-
tocol, its predecessor, the core obligations under the Paris
Agreement apply universally to 2// UNFCCC Parties, and
not just developed country Parties.

The Paris Agreement requires all Parties to prepare and
communicate NDCs, which will have to be reviewed and
updated every five years, with each new NDC required to
be more ambitious than the previous one.?® The Agreement
further specifies actions in the area of adaptation, as well
as obligations related to the “means of implementation”
(i.e., financial, technological, and capacity-building sup-
port). Although the contents of NDCs are up to Parties,
the Agreement puts in place several mechanisms to review
implementation and progress made, including a transpar-
ency framework to review implementation of the NDCs, a
mechanism to facilitate implementation and promote com-

18. See UNFCCC, Paris Agreement—Status of Ratification, https://unfccc.int/
process/the-paris-agreement/status-of-ratification (last visited Apr. 2, 2019).

19. Paris Agreement to the UNFCCC, Dec. 12, 2015, art. 2(1), T.LA.S. No.
16-1104.

20. Id. art. 4.
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pliance, and a five-yearly global stocktake to review collec-
tive progress.

The UNFCCC and the Kyoto Protocol both include
explicit references to trade policy concerns. The language
used is partly identical to that found in the General Agree-
ment on Tariffs and Trade (GATT, see below),”" aiming
at preventing protectionist applications of climate policy
measures. The Paris Agreement, by contrast, does not
contain any references to trade, due mainly to diverging
positions of developed and developing countries. Follow-
ing the Bali Action Plan in 2007, proposals by develop-
ing countries surfaced to include text in an international
agreement that would prohibit developed countries from
using unilateral trade measures on climate grounds. How-
ever, such proposals were usually accompanied by counter-
proposals by developed countries to include no text on the
issue at all.”

To offer institutional space for discussing such critical
issues, Parties created a forum on the impact of the imple-
mentation of response measures in 2010.> As the Paris
Agreement does not give guidance on trade and climate
change, the forum is the primary institutional space for
ongoing discussions on trade-related concerns in the con-
text of the UNFCCC.?* The work of the forum needs to
take into account “all relevant policy issues of concern.””
Although the work program of the forum does not directly
tackle the climate-trade overlap, technical work on assess-
ing the impacts of response measures suggests that trade-
related impacts will be considered.”® In particular, the
UNFCCC guidance on the impact assessment of response
measures on developing countries mentions trade impacts

from tariffs and BCAs.?”

21. Article 3.5 of the UNFCCC, supra note 17, states that climate policy mea-
sures should not “constitute a means of arbitrary or unjustifiable discrimina-
tion or a disguised restriction on international trade.”

22. Harro vAN Asserr, THE FRAGMENTATION OF GLOBAL CLIMATE GOVER-
NANCE: CONSEQUENCES AND MANAGEMENT OF REGIME INTERACTIONS
(2014). See also Nicholas Chan, 7he “New” Impacts of the Implementation
of Climate Change Response Measures, 25 Rev. Eur. Comp. & INT'L L. 228
(2016).

23. UNFCCC, Report of the Conference of the Parties on Its Sixteenth Session,
Held in Cancun From 29 November to 10 December 2010, Addendum, Part
Two: Action laken by the Conference of the Parties at Its Sixteenth Session, the
Cancun Agreements: Outcome of the Work of the Ad Hoc Working Group on
Long-Term Cooperative Action Under the Convention, €9 88-94, U.N. Doc.
FCCC/CP/2010/7/Add.1, Decision 1/CP.16 (2011), https://unfecc.int/re-
source/docs/2010/cop16/eng/07a01.pdf.

24. See RaLpH BODLE ET AL., UMWELTBUNDESAMT, THE PARIS AGREEMENT:
ANALYSTS, ASSESSMENT, AND OUTLOOK, BACKGROUND PAPER FOR THE
‘WorksHOP “BeEyoNDp COP21: WHAT DOES Parts MEAN FOR FuTURE CLI-
MATE Poricy:” 10 (2016), http://ecologic.cu/sites/files/event/2016/ecolog-
ic_institute_201 6_paris_agreement_assessmem_O . pdf.

25. UNFCCC, Report of the Conference of the Parties on Irs Twenty-First Session,
Held in Paris From 30 November to 13 December 2015, Addendum, Part Two:
Action Taken by the Conference of the Parties at Its Twenty-First Session, Forum
and Work Programme on the Impact of the Implementation of Response Mea-
sures, U.N. Doc. FCCC/CP/2015/10/Add.2, Decision 11/CP.21 (2016),
https://unfecc.int/resource/docs/2015/cop21/eng/10a02.pdf.

26. For the work program, see UNFCCC, Forum on the Impact of the Imple-
mentation of Response Measures, http://unfccc.int/cooperation_support/re-
sponse_measures/items/7418.php (last visited Apr. 2, 2019).

27. UNFCCC, Guidance to Assist Developing Country Parties to Assess the Impact
of the Implementation of Response Measures, Including Guidance on Modelling
Tools, Technical Paper by the Secretariat, Section 1I1.A.36(e), at 8, U.N. Doc.
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B.  The Trade Regime

.  TheWTO

The origins of the world trade regime date back to 1947,
when the GATT was adopted. Nearly half a century later,
the WTO was established, following the conclusion of the
Uruguay Round of trade negotiations (1986-1994). The
WTO, with its 164 Members, is the institutional umbrella
of a series of six subcategories of agreements, including 14
agreements on trade in goods (e.g., GATT), and five other
types of agreements, such as the General Agreement on
Trade in Services (GATS) and the Agreement on Trade-
Related Aspects of Intellectual Property Rights (TRIPS).?

The key objective of GATT was to promote the liber-
alization of trade in goods for the benefit of its Members.
It sets out several trade principles, most notably that trade
measures imposed by a Member shall not discriminate
between different trade partners (known as the most-
favored nation (MFN) obligation, Article I of GATT).”
Neither shall they discriminate against imported goods
from other Members vis-a-vis “like” domestic goods (the
national treatment obligation, Article III of GATT).

Although initial rounds of trade talks under GATT were
devoted to bringing down tariffs, later negotiation rounds
(starting with the Tokyo Round, 1973-1979) broadened
the scope to non-tariff barriers, such as import licensing,
rules of origin, and investment measures. Over time, the
multilateral trade regime came to cover new areas, such
as services (through GATS), intellectual property rights
(through the TRIPS Agreement), technical standards
(through the Agreement on Technical Barriers to Trade),
and subsidies (through the Agreement on Subsidies and
Countervailing Measures (ASCM)).

An important feature of the WTO is its strong dispute
settlement mechanism, which extends GATT’s practice.*’
Under the integrated system of dispute settlement created
alongside the WTO, the same dispute settlement rules
apply to disputes under virtually all WTO agreements,
subject to any special or additional rules in an individual
agreement.”’ The politically desirable outcome of a dis-
pute is a resolution of the conflict through consultations,
or, more generally, a solution mutually acceptable to the
parties to the dispute. If this is not possible, the primary

FCCC/TP/2016/4 (2016), http://unfecc.int/resource/docs/2016/tp/04.
pdf.

28. Marrakesh Agreement Establishing the World Trade Organization, Apr. 15,
1994, Annex 1, 1867 U.N.T.S. 154 [hereinafter Agreement Establishing
WTO].

29. More specifically, a WTO Member is obliged to provide to another WTO
Member treatment that is no less favorable than what it accords to any other
country, irrespective of whether that country is a WTO Member.

30. Agreement Establishing WTO, supra note 28, art. I11.

31. The WTO’s Dispute Settlement Understanding specifies the scope of juris-
diction of the WTO dispute settlement mechanism, limiting it to the “cov-
ered agreements” listed in Article 1.1, Understanding on Rules and Proce-
dures Governing the Settlement of Disputes, of the Agreement Establishing
WTO, supra note 28, https://www.wto.org/english/docs_e/legal_e/28-dsu.
pdf.
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objective of the process is to withdraw the measure under
contention, with compensation and retaliation being ave-
nues of last resort.*?

In contrast to GATT’s diplomatic norms, which were
criticized for lacking the “teeth” necessary to ensure
compliance, the dispute settlement mechanism has been
described as being “the most developed dispute settlement
system in any existing treaty regime.”® The system has
been used intensively since the WTO came into being.
The total of more than 500 disputes over the 20-year his-
tory of the WTO contrasts with the total of 300 disputes
brought under the dispute settlement system of GATT—
the predecessor to the WTO-—over a period of 47 years
(1947-1994) .34

In 2001, a new round of trade talks, known as the Doha
Development Round, was launched to expressly address
issues of importance to developing countries. The Doha
Round includes negotiations on the reduction or elimi-
nation of tariffs and non-tariff barriers on environmental
goods and services, and paragraph 31 of the Doha Minis-
terial Declaration acknowledges the relationship between
existing WTO rules, and specific trade obligations set
out in multilateral environmental agreements. The Doha
Round negotiations use a “single undertaking” approach,
where countries agree on all issues together. This prevents
countries from cherry-picking issues, but makes consensus
more challenging.

The Doha Round largely came to a halt in 2008, and
lictle progress has been made since then. Nevertheless,
WTO Members managed to reach agreement on the 2013
“Bali package” (covering trade facilitation, food security
in developing countries, and cotton trade), and the 2015
“Nairobi package” (including an agreement to eliminate
agricultural export subsidies). However, at the Nairobi
Ministerial Conference (MC) in 2015, important disagree-
ments persisted among WTO Members on the best way
forward, leading to a stalemate in the trade talks.” Two
years later, the Buenos Aires MC also failed to reach any
new agreement.>®

In contrast with its apparently diminishing relevance in
new rulemaking for international trade, the WTO’s dis-
pute settlement system is still a very strong institutional
tool, and is used regularly by members. Given concerns
about climate policy measures’ potential to violate WTO

32. DanieL T. SHEDD ET AL., CONGRESSIONAL RESEARCH SERVICE, DIsPUTE
SETTLEMENT IN THE WORLD TRADE ORGANIZATION (WTO): AN OVERVIEW
(2012), available ar https:/ [www.fas.org/sgp/crs/misc/RS20088.pdf.

33. David Palmeter, 7he WTO as a Legal System, 24 Forouam INT'L L.]. 444
(2000).

34. See Dispute Settlement, in WORLD TRADE ORGANIZATION ANNUAL REPORT
2016, at 100 (WTO 2016), available at https:/[www.wto.org/english/res_e/
booksp_e/anrep_e/anrep16_chap6_e.pdf.

35. Overview of Outcomes of W1 O’ 10th Ministerial in Nairobi, BRIDGES DALy
Urpates, Dec. 19, 2015, http://www.ictsd.org/bridges-news/bridges/news/
bridges-daily-update-5-overview-of-outcomes-of-wto%E2%80%99s-10th-
ministerial-in.

36. Luc Cohen & David Lawder, W7O Meeting Ends in Discord, Ministers Urge
Smaller-Scale Trade Talks, ReuTeRs, Dec. 13, 2017, https://in.reuters.com/
article/trade-wto/wto-meeting-ends-in-discord-ministers-urge-smaller-

scale-trade-talks-idINKBN1E71]J1.
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rules, dispute settlement takes a key role in providing
legal clarity in cases of conflict. By contrast, the number
of RTAs has risen sharply (see below). RTAs have to be
notified to the WTO in accordance with Article XXIV of
GATT. In addition, under the WTO umbrella, there are
stand-alone plurilateral agreements including plurilateral
agreements that extend concessions to all WTO Members
on an MEN basis. The ongoing negotiations on the pluri-
lateral Environmental Goods Agreement (EGA) fall in the
latter category, meaning that the benefits of the Agreement
will eventually be extended to all WTO Members.

Environmental concerns are acknowledged in the pre-
amble to the 1995 Agreement Establishing the WTO,
which contextualizes the goals of the trade regime so as to
“[allow] for the optimal use of the world’s resources in accor-
dance with the objective of sustainable development.”” The
WTO’s Committee on Trade and Environment (CTE)
offers the institutional setting for elaborating the relation-
ship between trade measures and environmental measures
and for promoting sustainable development within the
WTO. The CTE is open to all WTO Members, as well as
observers from intergovernmental organizations, including
the UNFCCC secretariat.

Although climate change hardly featured in WTO dis-
cussions until 2007, under the leadership of WTO Direc-
tor-General Pascal Lamy (2005-2013), the organization
became actively involved in discussions on the climate and
trade interface, notably leading to a joint report with the
United Nations Environment Program (UNEP) on the
subject in 2009.% Since the 1990s, the interface between
trade and the environment—including, more recently,
climate change—has come to the fore primarily through
GATT/WTO case law, with a surge in WTO disputes in
the area of climate and clean energy over the recent past.
The implementation of the Paris Agreement, with nation-
ally driven climate action as a key approach, is likely to lead
to further demand for discussing and clarifying how the
regimes could interact in a productive way.

2. Regional Trade Agreements

Already during the Uruguay Round of trade negotiations,
many GATT Parties turned to regional or bilateral trade
agreements. The formation and strengthening of major
trade blocs in the Americas (the North American Free
Trade Agreement (NAFTA) and Mercado Comun del Sur
(MERCOSUR)) and Europe in the late 1980s and early
1990s meant that other countries were incentivized to
either join or to establish their own agreements.”” Against

the backdrop of globalization, RTAs were perceived to help

37. Agreement Establishing WTO, supra note 28, pmbl.

38. LuprviNg Tamrortr ET AL., UNEP & WTO, TraDE AND CLIMATE CHANGE
(2009).

39. Richard E. Baldwin, 7he Causes of Regionalism, 20 WorLp Econ. 865
(1997).
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enhance market access, promote foreign policy objectives,
and influence the policies of trading partners.*’

As a result, the number of RTAs has increased signifi-
cantly in the past two decades, leading to a “spaghetti
bowl” of trade agreements.” WTO Members are obliged
to notify the RTAs in which they participate. Interestingly,
all of the WTO’s Members have notified participation in
one or more RTAs, with some of them being parties to 20
or more RTAs. As of May 1, 2018, the WTO had received
459 notifications on RTAs from the Members, counting
goods, services, and accessions separately. Out of these,
287 RTAs were in force.*?

In recent years, the discussion of regionalism in the
trade context has taken a new turn with the emergence
of so-called mega-regional agreements.® For instance,
negotiations on the European Union (EU)-Canada Com-
prehensive Economic and Trade Agreement (CETA) were
concluded in August 2014. On September 21, 2017, CETA
entered into force provisionally.*

Another mega-regional, the Trans-Pacific Partner-
ship (TPP)—involving Australia, Brunei, Canada, Chile,
Japan, Malaysia, Mexico, New Zealand, Peru, Singapore,
and the United States—was signed in February 2016. The
goal of former U.S. President Barack Obama, who cham-
pioned the TPP, was that the TPP would “write the rules
for global trade.” But President Donald Trump, on his first
full day in office, signed an Executive Order withdrawing
the United States from the TPP. As the 12 became 11, with
the largest party leaving, it was initially feared that the deal
was dead.

However, the remaining 11 members revived the talks,
resulting in the Comprehensive and Progressive Agreement
for Trans-Pacific Partnership (CPTPP) deal getting signed
by the 11 countries on March 8, 2018, in Santiago, Chile.”
On July 19, 2018, Singapore became the third country
to ratify the CPTPP, following Mexico and Japan. The
CPTPP will enter into force 60 days after at least six of its
11 signatories ratify it.*®

40. Theresa Carpenter, A Historical Perspective on Regionalism, in MULTILATER-
ALIZING ReGIoNALIsM (Patrick Low & Richard E. Baldwin eds., Cambridge
Univ. Press 2009).

41. Jagdish Bhagwati, Regionalism Versus Multilateralism, 15 WoRrLD Econ. 535
(1992).

42. See WTO, Regional Trade Agreements, https://www.wto.org/english/
tratop_e/region_e/region_e.htm (last visited Apr. 2, 2019).

43. Mega-regionals have been defined as “deep integration partnerships in the
form of RTAs between countries or regions with a major share of world trade
and [foreign direct investment] and in which two or more of the parties are
in a paramount driver position, or serve as hubs, in global value chains’;
WorLp EcoNnomic ForuMm, MEGA-REGIONAL TRADE AGREEMENTS: (GAME-
CHANGERS OR CosTLy DISTRACTIONS FOR THE WORLD TRADING SySTEM?
13 (2014), available at heep://www3.weforum.org/docs/ GAC/2014/WEF_
GAC_TradeFDI_MegaRegional TradeAgreements_Report_2014.pdf.

44. European Commission, EU-Canada: Comprehensive Economic and Trade
Agreement (CETA), http://ec.europa.eu/trade/policy/in-focus/ceta (last up-
dated Nov. 7, 2018).

45.  See Australian Department of Foreign Affairs and Trade, Comprehensive and
Progressive Agreement for Trans-Pacific Partnership (CPTPP), https://dfat.gov.
au/trade/agreements/not-yet-in-force/tpp-11/Pages/trans-pacific-partner-
ship-agreement-tpp.aspx (last visited Apr. 2, 2019).

46. See Nicholas Lingard et al., Singapore Ratifies the Comprehensive and Pro-
gressive Agreement for Trans-Pacific Partnership, LExoLogy, July 27, 2018,
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The negotiations for another mega-regional, the Trans-
atlantic Trade and Investment Partnership (TTIP) between
the EU and the United States, got stalled but the agree-
ment has not entirely been abandoned.” Finally, another
mega-regional under negotiation is backed by China. The
Regional Comprehensive Economic Partnership (RCEP)
involves 10 Association of Southeast Asian Nations mem-
bers, along with Australia, China, India, Japan, New Zea-
land, and South Korea.

The mega-regionals are not only important because of
the Parties involved—which include some of the world’s
major nations in terms of gross domestic product and
trade—but also because of their expansive scope, which
covers not only market access, but also regulatory coher-
ence. Given their scope and membership, the success or
failure of mega-regionals may influence multilateral rule-
making. Success means that future multilateral rules may
be modeled after the mega-regionals.*® Success may also
lead to fewer RTAs, helping to clean up the “spaghetti
bowl.™ However, success is not guaranteed, as the vari-
ous mega-regionals have come under significant scrutiny,
partly triggered by civil society demands for transparency,
partly by political opposition.

Environmental provisions have become increasingly
prevalent in RTAs. NAFTA set the stage by including a
side agreement, the North American Agreement on Envi-
ronmental Cooperation, with other U.S. RTAs following
suit. The EU also started to incorporate environmental
provisions in its RTAs with third countries since the mid-
1990s. EU trade agreements with third countries are also
linked to an increasing number of multilateral environ-
mental agreements, whereas U.S. trade agreements have
become increasingly specific about the environmental
action required, backed up by consultations and dispute
settlement procedures in the agreement.’” The trend of
including environmental provisions is continuing also in
the negotiation of mega-regionals.

3.  The Interactions Between the Regimes

With the adoption of the Paris Agreement, the climate
regime has witnessed an evolution toward a universal
regime, which requires mitigation efforts from all Parties,
but leaves open what kind of action Parties undertake. The
shift toward a more “bottom-up” approach to international
climate policy holds potential implications for trade, as the

https://www.lexology.com/library/detail.aspx?g=d800812e-6adf-4009-bc15-
9816982c05b8.

47. See Richard Bravo & Julia Chatterley, Trump Is Willing to Reopen TTIP
Amid EU-U.S. Trade Dispute, Ross Says, BLOOMBERG, Mar. 29, 2018,
hetps://www.bloomberg.com/news/articles/2018-03-29/trump-willing-to-
reopen-ttip-amid-eu-u-s-trade-spat-ross-says.

48. RicHARD E. BALDWIN, ORGANISATION FOR EcoNomIc Co-OPERATION AND
DeveLorMeNT (OECD) GroBaL FORUM ON TRADE, MULTILATERALISING
21st CENTURY REGIONALISM (2014), https://repository.graduateinstitute.
ch/record/286980/files/Baldwin_OECD_2013.pdf.

49. WorLp Economic ForuMm, supra note 43, at 26.

50. Sikina Jinnah & Elisa Morgera, Environmental Provisions in American and
EU Free Trade Agreements. A Preliminary Comparison and Research Agenda,
22 Rev. Eur. Comr. & INT'L EnvrL. L. 324 (2013).
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resulting flexibility allows for a variety of measures that
could have trade implications and for which a supportive
trade policy setting would be helpful.

The international trade regime has also undergone
important changes in recent years. Although a well-estab-
lished system of trade rules has been in place for more than
20 years, and WTO Members now include the world’s
major trading nations, the single-undertaking approach
that led to the WTO in the first place has created difficul-
ties. Flanked by an increasing number of RTAs and, more
recently, new mega-regional agreements, the relevance and
dominance of the WTO in setting international trade
rules has been challenged. The situation has been further
worsened by President Trump’s repeated threat to pull
the United States out of the WTO."' The United States
has also blocked appointment of WTO Appellate Body
judges, steering the WTO dispute settlement system into
troubled waters.

The present situation may offer both opportunities and
risks for global climate protection, because there is a lack
of guidance on the one hand, and space for new mutu-
ally supportive rules on the other. The two regimes have
so far co-existed without creating severe frictions.”> How-
ever, this may not be the case in the future, with the recent
emergence of several climate-related disputes. At the same
time, the fact that both regimes find themselves at cross-
roads may also lead to new opportunities to create rules
and procedures that lead to benefits for climate change,
trade, and development.

Il. Assessing the Options

This part discusses 22 policy options to make the interna-
tional trading system more supportive of climate action in
line with the Paris Agreement. Our aim is to identify a set
of policy options and undertake a systematic analysis of
each of them from the point of view of their political fea-
sibility. The options analyzed and presented in this Article
belong to the following five categories:

1. Legal changes at the WTO options that focus on
increasing the trade system’s supportiveness of cli-
mate action in general, rather than in the context of
any specific issue;

2. Procedural changes and practices within and

between the WTO and the UNFCCC systems;
3. Actions under plurilateral agreements and RTAs;

4. Options that focus specifically on implementation

of BCAs; and

5. Options that deal specifically with the phaseout and
reform of fossil fuel subsidies.

51. See Trump Threatens to Pull U.S. Out of World Trade Organization, BBC,
Aug. 31, 2018, https://www.bbc.com/news/world-us-canada-45364150.

52. VAN ASSELT, supra note 22, at 166. See also Robyn Eckersley, Understanding
the Interplay Between the Climate and Trade Regimes, in CLIMATE AND TRADE
Povicies IN A Post-2012 WoRLD (Benjamin Simmons et al. eds., UNEP
2009).
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The first three categories look into proposals in general,
rather than in the context of any specific issue, and the
subsequent two categories focus on the more specific issue
areas of BCAs (Category 4) and fossil fuel subsidies (Cat-
egory 5).

In this part, we briefly present and explain each of the
22 options. We have analyzed and assessed the political
feasibility in the light of (1) existing academic and policy
literature; (2) official policy and legal documents; and
(3) insights obtained in expert interviews (see Annex 2).

A.  Category |:Legal Changes at the WTO

Recent years have seen a surge in WTO disputes target-
ing domestic support and policy measures related to clean
energy, leading to potential contradictions between the
trade regime and climate action.”” One argument in favor
of reforming WTO rules is that the case-by-case nature of
WTO disputes does not provide sufficient structural legal
guidance for the implementation of NDCs under the Paris
Agreement, and leaves the settlement of climate-related
disputes to a body that is guided first and foremost by the
rules of the multilateral trading system.’* If the demand
for legal guidance increases, there are several ways in which
WTO Members could provide it.”> In this regard, we con-
sider a set of four general policy options relating to changes
in the WTO law.>

I.  Option |A: Amending the Text of the WTO
Agreements to Explicitly Accommodate
Climate Change Measures or Measures Taken
Pursuant to the Paris Agreement

The procedures to be followed for amending WTO agree-
ments can be found in Article X of the Agreement Estab-
lishing the WTO. According to this provision, the MC
receives a proposal for an amendment by a WTO Member
or one of the three specialized councils (Goods, Services,
and TRIPS). The MC is given a period of at least 90 days
to try and reach consensus on the proposal. If consensus
is not reached by the stipulated time frame, the MC may
decide by a two-thirds majority of Members to submit the
proposal to Members for acceptance in accordance with
their ratification procedures. The amendment, in general,
takes effect after two-thirds of Members have ratified it.
For certain specified provisions, amendments take effect
only upon acceptance by all Members.

An amendment, if ratified by all WTO Members, can
permanently alter their WTO obligations. An amend-
ment could reduce the legal uncertainty confronting cli-
mate policies and measures deriving from the case-by-case
nature of the WTO dispute settlement system. With an
amendment clarifying the legal scope of trade-related cli-

53. Droege et al., supra note 9, at 261-74.
54. BaccHus, supra note 11, at 13-14.
55. Droege et al., supra note 9, at 243.

56. Drawing primarily on Droege et al., supra note 9.
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mate measures, the frequency of disputes in this area is
likely to reduce. This would ease the burden on the WTO
dispute settlement system, which is already overburdened,
while facilitating normative coherence between the trade
and climate regimes.”

The flip side, however, is that the modus operandi of an
amendment in WTO law is highly complex (as detailed
above), and any amendment will likely take long to come
into force.’® Submitting an amendment itself needs consen-
sus, and depending on the content (and the specific treaty
provision it applies to), it will require the acceptance of at
least two-thirds of the Members, and in some cases even
of all Members, to come into effect. Another major chal-
lenge is that WTO amendments, in general,” are binding
only on those Members that ratify them, and not on all
Members. For any WTO Member that does not accept an
amendment, the unamended WTO rules would still apply,
and that Member could bring and win a dispute against
any climate change or renewable energy measure that vio-
lates the unamended rules.*

Not surprisingly, amendments have hardly been used in
WTO practice so far.®’ Negotiating an amendment for cli-
mate purposes will be highly challenging. Even if the pro-
cedural barriers to its adoption could be overcome, it would
still be difficult to reach agreement on its formulation. For
these reasons, the political feasibility of an amendment
is very low in the short term.® In addition, adopting an
amendment on a topic that is still controversial at a time
when overall decisionmaking in the WTO is proving to be

challenging will likely be difhicult.

2. Option |B: Adopting a Waiver Relieving
WTO Members From Legal Obligations
Under the WTO Agreements

A second legal window available within the WTO is
the “waiver” provision of Article IX.3 of the Agreement
Establishing the WTO. A request for waivers is to be sub-
mitted to the relevant sectoral councils (Goods, Services,
and TRIPS). The request has to specify the proposed mea-
sure and underlying policy objectives, and explain as to
what prevents application of GAT T-compliant measures.
After up to 90 days, the relevant council has to submit a
report to the MC or the General Council. Although the
decision may be adopted by a three-fourths majority, in

57. Harro van Asselt et al., Global Climate Change and the Fragmentation of
International Law, 30 Law & PoL’y 423, 440 (2008).

58. 'The sole case of an amendment of WTO law (a compulsory licensing provi-
sion related to public health in the TRIPS Agreement) was adopted in 2005,
but only came into effect in 2017. See WTO, Amendment of the TRIPS
Agreement,  https:/[www.wto.org/english/tratop_e/trips_e/amendment_e.
hem (last visited Apr. 2, 2019).

59. Only a few amendments that do not alter the rights and obligations of
Members take effect for all Members.

60. AmELIA PorGEs & THOMAS L. BREWER, ICTSD, CLiMATE CHANGE AND A
RENEWABLE ENERGY ScALE-Up: RESPONDING TO CHALLENGES POSED TO
THE WTO 1 (2014).

61. The only exception has been an amendment to TRIPS. See WTO, supra
note 58.

62. Interviews 1-11.
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practice, waiver decisions are adopted by consensus. The
decision granting a waiver may specify terms and con-
ditions that the Member to whom the waiver is being
granted must fulfill.

Notably, waivers exceeding one year are subject to
annual review wherein any extension, modification, or
termination may be decided by a simple majority. Waiv-
ers exceeding one year must undergo a review by the MC
within one year after it is granted, and thereafter annually
until the waiver terminates. In each such review, the MC is
required to examine whether the exceptional circumstances
justifying the waiver still exist and whether the terms and
conditions attached to the waiver have been met. The MC,
on the basis of the annual review, may extend, modify, or
terminate the waiver by a simple majority.

A waiver enables WTO Members to lawfully take mea-
sures that, in the absence of the waiver, might be judged as
violating WTO law.® However, a waiver can be used only
under “exceptional circumstances” and for a limited period
of time, as specified in the waiver decision. Waivers are also
subject to well-specified terms and conditions.

Waivers have been extensively used by the WTO.%
Notable among them are the Kimberley Waiver on “blood
diamonds,” which waived certain provisions of GATT to
allow the participants to the Kimberley Process to ban trade
with nonparticipants in rough diamonds.® Another exam-
ple is the TRIPS waiver on compulsory licensing, which
waived certain TRIPS requirements regarding compulsory
licensing for facilitating access to medicines to countries
lacking manufacturing capacity.®® Incidentally, both these
waivers were granted in 2003.

The granting of a waiver is a simple and flexible method
for relieving a WTO Member or all WTO Members from
a particular WTO obligation. The waiver decision becomes
legally effective as soon as it is adopted by the MC. Isabel
Feichtner points out that a waiver allows for a general mod-
ification of WTO rules in the direction of noneconomic
interests. More precisely, it restricts the WTO’s jurisdiction
in favor of “other international legal regimes which may
have greater competence and legitimacy than the WTO
to deal with certain issues,”” and that actually have a legal
mandate that affects trade.®® Climate change-related inter-
ests may fit the bill.

63. JamEs BaccHus, CENTRE FOR INTERNATIONAL (GOVERNANCE INNOVATION,
Tue Caste FOrR A WTO Crimare WAarver 22 (2017).

64. For alist of waivers granted by the General Council and by the MC between
1995 and 2015, see General Council, Waivers 1995-2015: Note by the Secre-
tariat, WTO Doc. WT/GC/W/718 (June 27, 2016).

65. This was to clarify that trade actions taken against nonparticipant WTO
Members to help suppress trade in conflict or blood diamonds under the
Kimberley Process Certification Scheme for Rough Diamonds are justified
under GATT (General Council, Waiver Concerning Kimberley Process Certi-

fication Scheme for Rough Diamonds, Decision of 15 May 2003, WTO Doc.
WT/L/518 (May 27, 2003)).

66. General Council, Implementation of Paragraph 6 of the Doha Declaration on
the TRIPS Agreement and Public Health, Decision of 30 August 2003, WTO
Doc. WT/L/540 (Sept. 2, 2003).

67. Isabel Feichtner, 7he Waiver Power of the WTO: Opening the WTO for Politi-
cal Debate on the Reconciliation of Competing Interests, 20 Eur. J. INT'L L.
615, 645 (2009).

68. Id.at618.
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However, waivers also have several disadvantages. For
instance, they can work as a defense against existing obli-
gations, but cannot create additional obligations to those
set out in the WTO agreements. All waivers are temporary,
and, in general, have a specific expiration date.”” Waivers
exceeding one year are subject to annual review during
which they can be extended, modified, or terminated by
a simple majority. As waivers cannot provide a permanent
and definitive reduction of a WTO obligation, this may
result in an endless, contentious debate every year at the
time of review. As opposed to the temporary character of
a waiver, climate change poses long-term challenges, and
the policies required to reduce emissions need to be long-
term too. The built-in uncertainty of the waiver approach
may therefore not provide the much-needed predictability
to climate policymakers and other stakeholders.

In terms of political feasibility, the temporary nature of
a waiver may render it more appealing. However, much like
an amendment, requesting and obtaining a waiver involves
a political process.”® Further, given that the beneficiaries of
a waiver for climate policies may primarily be developed
countries, concerns about disguised protectionism may
also arise.”! In the short term, the feasibility of a climate
waiver appears low,” but its temporary nature may make it
emerge as a more likely option in the medium to long term.

3.  Option |C: Adopting an Authoritative
Interpretation of WTO Provisions

A third option is to adopt an authoritative interpretation
of certain provisions of the WTO agreements. Through
an authoritative interpretation, WTO Members could,
for instance, agree that certain measures pursuing climate
change objectives or measures implementing a climate
change agreement (e.g., the Paris Agreement) are consistent
with certain provisions of the WTO agreements.”

Article IX.2 of the Agreement Establishing the WTO
confers on the MC and the General Council the exclusive
authority to adopt such interpretations.”* Recommenda-
tion for an authoritative interpretation is to be submitted
to the MC by the body overseeing the functioning of the
agreement concerned, namely the (1) Council for Trade in
Goods for goods-related agreements; (2) Council for Trade
in Services for GATS; and (3) Council for TRIPS for the

69. 'The only exception is the waiver on TRIPS and public health, which states
that it will terminate for each Member only on the date when an amend-
ment to the TRIPS Agreement replacing its provisions enters into effect for
that Member (General Council, supra note 66).

70. See, e.g., PORGES & BREWER, supra note 60, at 5-6.

71. Interview 3.

72. Interviews 1-11.

73. MarrtHias Buck & Ropba VeErRHEYEN, FES-ANaLyse OKOLOGISCHE MARK-
TWIRTSCHAFT, INTERNATIONAL TRADE Law AND CLIMATE CHANGE—A
Positive Way Forwarp 33 (2001).

74. Claus-Dieter Ehlermann & Lothar Ehring, 7he Authoritative Interpretation
Under Article IX.2 of the Agreement Establishing the World Trade Organiza-
tion: Current Law, Practice, and Possible Improvements, 8 ]. INT’L Econ. L.
803, 806 (2005).
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TRIPS Agreement. The decision is to be adopted by the
MC by a three-fourths majority.

There are many provisions in the WTO agreements
that are open to interpretation, and this option could help
increase legal clarity in such cases. However, unlike an
amendment, an authoritative interpretation cannot make
new law or impose new obligations. It is only meant to
clarify the meaning of existing provisions, and not to
modify their content.”> This option, therefore, cannot
offer the same extent of legal certainty as amendments.”®
Nonetheless, a decision that removes the legal uncertainty
surrounding a particular provision can have effects com-
parable to those of a clarifying amendment.”” Impor-
tantly, an authoritative interpretation is immediately
binding on all WTO Members and could also be used to
modify or reverse interpretations of the Appellate Body,”®
and could even (potentially) affect outcomes in WTO dis-
pute settlement.”’

The WTO Members have hardly made any attempt
to make use of the authoritative interpretation window.*’
In one occasion, in 1999, the European Communities
attempted to obtain an interpretation in order to resolve
the so-called sequencing issue regarding the relationship
between Articles 21.5 and 22.2 of the Dispute Settlement
Understanding (DSU) on compliance measures.*

75. Appellate Body Report, European Communities—Regime for the Importation,
Sale, and Distribution of Bananas, € 383, WTO Doc. WT/DS27/AB/R (ad-
opted Sept. 25, 1997).

76. Notably, the Agreement Establishing the WTO clearly states that Article
IX.2 “shall not be used in a manner that would undermine the amendment
provisions in Article X.” Agreement Establishing WTO, supra note 28, art.
IX.2.

77. Apvisory CENTRE ON WTO Law (ACWL), BACKGROUND PAPER FOR
ACWL MemBEers aND LDCs, GiviNGg LeGaL EFFect TO THE RESULTS OF
THE DoHA ROUND: AN ANaLysis OF THE METHODS OF CHANGING WTO
Law 26 (2006).

78. Id. at 25. As clarified by the WTO Appellate Body Report, United States—
Measures Affecting the Production and Sale of Clove Cigarettes, § 262, WTO
Doc. WT/DS406/AB/R (adopted Apr. 24, 2012), a decision adopted by
Members may qualify as a

“subsequent agreement between the parties” regarding the interpre-

tation of a covered agreement or the application of its provisions if:

(i) the decision is . . . adopted subsequent to the relevant covered

agreement; and (ii) the terms and content of the decision express an

agreement between Members on the interpretation or application of

a provision of WTO law.
Such a subsequent agreement would be taken into account in the interpreta-
tion of the WTO agreements, pursuant to Article 31.3(a) of the 1969 Vien-
na Convention on the Law of Treaties, which with respect to interpretation
of treaty provisions states: “There shall be taken into account, together with
the context: (a) any subsequent agreement between the parties regarding the
interpretation of the treaty or the application of its provisions[.]”

79. PORGEs & BREWER, supra note 60, at 1.

80. WirmMerHALE, DEcistoN MAKING IN THE WORLD TRADE ORGANIZATION:
Is THE ConseNsUs PrRacTiCE OF THE WORLD TRADE ORGANIZATION AD-
EQUATE FOR MAKING, REVISING, AND IMPLEMENTING RULES ON INTERNA-
TIONAL TRaDE: (2005), https://www.wilmerhale.com/en/insights/publica-
tions/decision-making-in-the-world-trade-organization-is-the-consensus-
practice-of-the-world-trade-organization-adequate-for-making-revising-
and-implementing-rules-on-international-trade-autumn-2005.

81. See General Council, Request for an Authoritative Interpretation Pursuant
to Article IX:2 of the Marrakesh Agreement Establishing the World Trade Or-
ganization—Communication From the European Communities, WTO Doc.
WT/GC/W/133 (Jan. 25, 1999), with advice from the International Mon-
etary Fund on balance of payments measures. See also General Council,
Request for an Authoritative Interpretation Pursuant to Article IX:2 of the
Marrakesh Agreement Establishing the World Trade Organization—Com-
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Compared to an amendment or a waiver, an authorita-
tive interpretation appears to be a more limited interven-
tion in the regime. It is also simpler and procedurally more
straightforward because it concerns the interpretation of
existing text, rather than the creation of new text.*> Hence,
for clarifying certain grey areas in WTO law for climate
change purposes, authoritative interpretations may be rela-
tively more feasible, at least compared to an amendment
or a waiver, in the medium term. However, like other legal
changes, it seems unlikely that it could be adopted in the
short term.* The political feasibility will likely depend also
on which particular provision of WTO law is in question.

4.  Option |D: ATemporary “Peace Clause” for
Trade-Related Climate Measures

Another option to create some legal breathing space for
climate action by WTO Members is to agree on a “peace
clause” specifying that the Members will not take any legal
action through the WTO dispute settlement system on the
issue covered by the clause. A peace clause or a “morato-
rium” could be time-limited and conditional.?* It could
permit temporary breaches of WTO rules by Members,
either for some or for all areas of climate change policy.®

Given the risks and unpredictability of litigation as
a strategy, a moratorium on dispute settlement in the
area of clean energy has been suggested.®® Such a mora-
torium could cover some or all areas of climate change
mitigation based on an agreement with trading partners,
including those whose trade could be impacted by such
measures. A more concrete proposal is to require WTO
Members to wait at least three years before challenging
through WTO dispute settlement national climate mea-
sures or countermeasures that restrict trade or otherwise
have trade effects.””

A temporary peace clause may be adopted through a
decision by WTO Members as specified in Article IX.1 of
the Agreement Establishing the WTO. Such decisions may
be agreed upon by the WTO Members in the MCs or at
the General Council. Attempt shall first be made to arrive
at any such decision through consensus. In case a decision
cannot be reached by consensus, it can be made through a
majority vote.

There are some precedents for a peace clause or a mor-
atorium, for instance in the areas of intellectual prop-

munication From the European Communities, WTO Doc. WT/GC/W/143
(Feb. 5,1999), with advice from the World Intellectual Property Organiza-
tion on the Berne Convention.
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83. Interviews 1 and 3-11.

84. Kasturt Das & Kausaik RanjaN Banpyorapnvay, ICTSD, CLIMATE
CHANGE AND CLEAN ENERGY IN THE 2030 AGENDA: WHAT ROLE FOR THE
TrRADE SysTEM: vi (2016).

85. Ricarpo MELENDEZ-ORTIZ, E15 INtTIATIVE, [CTSD & WoORLD ECcOnOMIC
ForuM, ENABLING THE ENERGY TRANSITION AND SCALE-Up oF CLEAN EN-
ERGY TECHNOLOGIES: OPTIONS FOR THE GLOBAL TRADE SysTEm 7, 17, 29
(2015). See also PORGES & BREWER, supra note 60, at 7.

86. MELENDEZ-ORTIZ, supra note 85, at 17.

87. BaccHus, supra note 11, at 14.
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erty rights®® and agriculture.” Another precedent is the
“interim peace clause” agreed through a ministerial deci-
sion” during the WTO MC held in Bali in 2011.”" Adopt-
ing a peace clause through a ministerial decision appears to
be relatively more straightforward than the three options
discussed above (Options 1A through 1C), but would still
require an effort to find consensus among Members.

As for the legal implications, it is unclear whether this
option would secure full protection against disputes. To
provide legal certainty, a decision on a peace clause or a
moratorium would have to clearly state the intention not to
challenge certain measures, and clearly describe the mea-
sures not to be challenged. However, it remains debatable
whether the doctrine of estoppel,”* which is well-recog-
nized in general international law, could be invoked if a
WTO Member challenged a trade-related climate measure
of another Member at the WTO dispute settlement system
after agreeing to abide by a peace clause.”” According to
some commentators, if a WTO Member were to bring a
claim before the WTO dispute settlement system in clear
violation of its commitment not to do so under the peace
clause, this would be tantamount to a violation of the obli-
gation of “good faith” (enshrined in Article 3.10 of the
WTO DSU), and the claim would likely be found inad-
missible.”* It needs to be underscored that a peace clause is
intended to provide temporary breathing space only; it is
a mechanism to buy time® until a permanent solution is
found to create legal clarity.

Further, it is necessary to define what constitutes a
“climate measure” or “climate action” to make sure that

88. Article 64.1 of the TRIPS Agreement provided for the theoretical possibil-
ity of disputes in respect of “non-violation, nullification or impairment”
of rights under the TRIPS Agreement. But Article 64.2 created room for
a five-year moratorium on such disputes, with the option of extension. See
MATTHEW STILWELL & ELISABETH TUERK, CENTER FOR INTERNATIONAL EN-
VIRONMENTAL Law, NoN-VioratioN ComMPLAINTS AND THE TRIPS AGREE-
MENT: SOME CONSIDERATIONS FOR WTO MEMBERS 2 (2001). This mora-
torium has been extended periodically since, and most recently in 2017.
WTO, Background and the Current Situation, https://www.wto.org/english/
tratop_e/trips_e/nonviolation_background_e.htm (last updated Feb. 7,
2018).

89. Under Article 13 of the Agreement on Agriculture, WTO Members agreed
to exercise restraint in making use of their rights to countervail or challenge
domestic and export subsidies. This peace clause (or “due restraint” provi-
sion) expired on January 1, 2004. See OECD, AGRICULTURE AND DEVELOP-
MENT: THE CASE FOR PoLicy COHERENCE 55 (2005).

90. WTO Ministerial Decision of 7 December 2013, Public Stockholding for Food
Security Purposes, at 1, WTO Doc. WT/MIN(13)/38-WT/L/913 (Dec. 11,
2013).

91. The “interim peace clause” allowed developing countries to provide subsi-
dies under public stockholding programs without being legally challenged
in the WTO’s dispute settlement system, provided they met the condi-
tions specified in the decision and until a permanent solution was reached.
WTO, Agriculture Issues, https:/[www.wto.org/english/thewto_e/minist_e/
mcl1_e/briefing_notes_e/bfagric_e.htm (last visited Apr. 2, 2019).

92. 'The doctrine of estoppel is a principle long recognized in international law,
which prevents states from acting inconsistently to the detriment of others.
See Megan L. Wagner, furisdiction by Estoppel in the International Court of
Justice, 74 Cavr. L. Rev. 1777, 1777 (1986).

93. PORGES & BREWER, supra note 60, at 7-8.

94. Robert Howse, How India & the U.S. Broke the WITO Impasse—Without
Either Making Any Concessions, INT'L EcoN. L. & PoLy Brog, Nov. 15,
2014, htep://worldtradelaw.typepad.com/ielpblog/2014/11/how-india-the-
us-broke-the-wto-impasse-without-either-making-any-concessions.html.

95. Droege et al., supra note 9, at 247-48.
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a peace clause indeed prevents disputes over them. Thus,
a major challenge with a peace clause is to get the scope
right. An ill-formulated peace clause could end up offer-
ing WTO Members a carte blanche, creating a perverse
incentive for introducing protectionist or otherwise trade-
restrictive climate policy measures.”®

Given these challenges, and the current political climate
surrounding the WTO, adopting a peace clause for climate
purposes appears to be very unlikely in the short term.

B.  Category 2: Procedural Changes in Institutions
and Practices

Given the significant hurdles confronting any legal changes
at the WTO in the near term, alternative avenues to
enhance the trade system’s contribution to the implemen-
tation of the Paris Agreement could focus on procedural
changes in trade- as well as climate-related institutions and
practices.”” This section delves into three such options.

. Option 2A: Ensuring Technical Expertise
on Climate Change in WTO Dispute
Settlement Panels

One option is to ensure that the composition of WTO
dispute settlement panels reflects the necessary technical
expertise to cover climate-related matters.”® This will not
require any legal change, since Article 13 and Appendix
4 of the WTO DSU and several other WTO agreements
already provide the dispute settlement panels with sufh-
cient discretion to seek information and technical advice
from experts, provided the relevant rules and procedures
are followed.

If a WTO panel wishes to appoint external experts, it
can either appoint individual experts, or it can set up a
so-called expert review group under Article 13.2 of the
DSU, for which the procedures enshrined in Appendix 4
of the DSU apply. It is for the panel to decide whether it
will appoint experts. A panel may appoint experts at its
own initiative, or upon request by a party to a dispute. If a
party to a dispute requests the appointment of an expert,
the panel, however, is under no legal obligation to accept
such a request.

There is no provision as such that clearly states how
experts are to be appointed. In the past, experts have been
appointed by the Parties and the panel together. There
have also been instances in which the panel has appointed
experts based on a list of names received from the relevant
international organization.”” Given that in the past pan-
els have requested expert advice from other international

96. Id.

97. Id.at 255.

98. Id.at 247-48.

99. Joost Pauwelyn, 7he Use of Experts in WTO Dispute Settlement, 51 INT'L &
Cowmpr. L. Q. 325, 328, 329, 339, 342 (2002).
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organizations,' a panel could conceivably seek advice

from the UNFCCC secretariat as well.

According to Joost Pauwelyn, even if expert advice is
advisory only, it will be difficult for a panel to overrule
a consensus position expressed by the experts."”" Hence,
expert advice could presumably play an important role in
climate-related WTO disputes.

In theory, the inclusion of climate change expertise in
WTO dispute panels could be accomplished under exist-
ing WTO rules. But in practice, this could be made more
challenging by the ongoing impasse regarding the WTO’s
Appellate Body: the Trump Administration is staunchly
opposed to the appointment of new Appellate Body judges,
arguing that the forum has consistently overstepped its
remit with aggressive interpretations of existing rules.'** If
the impasse continues, the body runs the risk of getting
paralyzed by December 2019, because it will not have the
three judges required to sign off on rulings.

However, given that the Appellate Body impasse has
not stopped WTO Members from initiating new dis-
putes, or halted the ongoing work of the WTO dispute
panels, we believe this option is still worth considering for
ongoing'” and future climate-related disputes. If WTO
Members manage to find a way out of the current Appel-
late Body impasse, this option will arguably become more
feasible. Moreover, given that the complexities of climate-
related WTO disputes will likely increase in the future,
WTO Members may realize more and more the need to
include climate expertise in dispute panels.” Overall,
this option seems to have a reasonably high potential'® in
the short term.

2. Option 2B: Including Mandatory
Climate-Related Impact Assessments in the
WTO’s Trade Policy Review Mechanism

Another WTO window worth exploring is the Trade
Policy Review Mechanism (TPRM), the WTO’s central

100. See, e.g., Panel and Appellate Body Reports, India—Quantitative Restrictions
on Imports of Agricultural, lextile, and Industrial Products, WTO Doc. WT/
DS90 (adopted Sept. 22, 1999). See also Complaint by the European Com-
munities, United States—on 110(5) of the U.S. Copyright Act, WTO Doc.
WT/DS160 (panel report adopted July 27, 2000).

101. Pauwelyn, supra note 99, at 355.

102. TETYANA PAYOSOVA ET AL., PETERSON INSTITUTE FOR INTERNATIONAL Eco-
Nomics, THE DispuTE SETTLEMENT CRisis IN THE WORLD TRADE ORGANI-
zAT1ION: CaUses AND Cures (2018).

103. An ongoing dispute that has become highly contentious and reached the
stage of formation of a new compliance panel is /ndia—Certain Measures
Relating to Solar Cells and Solar Modules (India—Solar Cells) (DS456) (for
details, see WTO, DS456: India—Certain Measures Relating to Solar Cells
and Solar Modules, https:/[www.wto.org/english/tratop_e/dispu_e/cases_e/
ds456_e.hem (last visited Apr. 2, 2019)), brought about by the United
States. A sort of a tit-for-tat dispute that India initiated and that has now
reached the panel stage is United States—Certain Measures Relating to the
Renewable Energy Sector (U.S.—Renewable Energy) (DS510) (for details,
see WTO, DS510: United States—Certain Measures Relating to the Renew-
able Energy Sector, https:/[www.wto.org/english/tratop_e/dispu_e/cases_e/
ds510_e.hem (last visited Apr. 2, 2019)).
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surveillance system of national trade policies.'” There have
been repeated calls for the TPRM to be opened up to envi-
ronmental (and social) interests. It has been suggested, for
instance, that the trade policy reviews (TPRs) might sur-
vey not only the impact of national environmental require-
ments on free trade, but also the impact of international
trade agreements on national ecological interests and poli-
cies.'”” Similar arguments may hold for climate change.

Interestingly, according to the annual Environmental
Database (EDB) published by the WTO CTE,"® there
are many instances in which TPRs have covered environ-
ment-related and, more specifically, climate policy-related
information. For example, the EDB published in Octo-
ber 2017 shows that among the 20 countries whose TPRs
were carried out in 2015, 19 had included environment-
related information.

However, any inclusion of climate-related information
still only occurs on an individual and voluntary basis. Also,
at present these are mostly at the level of providing infor-
mation, somewhat complementing the notification provi-
sions of the WTO."” Indeed, the TPRM has historically
tended to be a dormant peer-review assessment mechanism,
largely used only for information purposes. James Bacchus,
however, proposes to strengthen the TPRM to include a
“required” impact assessment of relevant domestic mea-
sures on climate change, and also on efforts to address cli-
mate change."’

While enhanced transparency may help build trust
among WTO Members, the TPRM cannot serve as a basis
for enforcement or dispute settlement, or as a means to
seek new commitments from Members."! However, using
the TPRM as a first level (baseline) of information in the
context of dispute settlement (especially for climate change
measures, which can be complex and vastly different across
countries) could be explored.'?

The TPRM could also help in providing a standardized
approach for measuring different climate change responses
across countries."”® This could conceivably enhance com-
parability of climate measures undertaken by WTO Mem-
bers. If the TPRM leads to information on whether or not

106. For further details, see WTO, Trade Policy Reviews, https:/[www.wto.org/
english/tratop_e/tpr_e/tpr_e.htm (last visited Apr. 2, 2019).

107. TILMAN SANTARIUS ET AL., WUPPERTAL INSTITUTE FOR CLIMATE, ENVIRON-
MENT, ENERGY, BALANCING TRADE AND EnvirRoNMENT: AN Ecorocican
RerorM OF THE WTO As A CHALLENGE IN SUSTAINABLE GLOBAL (GOVER-
NANCE 45 (2004).

108. The annual EDB published by the WTO CTE collates all environment-
related information included in TPRs undertaken in a particular year (CTE,
Environmental Database for 2015, Note by the Secretariat, WTO Doc. WT/
CTE/EDB/15 (Oct. 12, 2017)). The EDB covers information on environ-
ment-related policies, measures, or programs contained in the two TPR re-
ports—one prepared by the Member country’s government, and the other
prepared by the WTO secretariat.

109. Between 1997 and 2015, 498 environment-related notifications were sub-
mitted by WTO Members. See CTE, supra note 108, at 30.

110. Baccnus, supra note 11, at 6.

111. Parrick Low, E15 INrT1aTIVE, ICTSD & WoRLD EcoNnomic Forum, HARD
Law AND “SorT Law”: OPTIONS FOR FOSTERING INTERNATIONAL COOPERA-
TION 4 (2015).
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a country’s actions are in line with the Paris Agreement,
that may potentially lead to fewer challenges and reduce
the burden on the already overcharged WTO dispute set-
tlement system.!*

However, at present, there is no legal basis for any
explicit mandatory inclusion of climate change aspects
in the TPRM. Any provision mandating it will require
an amendment of Annex 3 on the TPRM, subject to
approval by the MC." This brings us back to the difficul-
ties of implementing WTO amendments, discussed under
Option 1A.

While a mandatory inclusion of climate-related impact
assessment in the TPRs thus appears to be unlikely in the
short term,"® voluntary inclusion of such information is
possible and already happening, as evinced by the afore-
mentioned EDB statistics as well as the case of fossil fuel
subsidies'” (see Option 5B below). Broadly, the WTO
membership appears to be increasingly open to environ-
mental or climate-related queries and revelations, albeit on
a voluntarily basis. The openness of WTO membership
may increase even further over time as trade issues become
increasingly intertwined with climate change issues (as

well as the Sustainable Development Goals (SDGs))."'®

3. Option 2C: Enhancing Coordination Between
the WTO and UNFCCC Through More
Intensive Use of Existing Forums

Another option of procedural reforms could be to enhance
coordinated efforts, in a systematic way, between the WTO
and the UNFCCC for the implementation of the Paris
Agreement. This could be achieved through more effective
use of the existing forums, such as the WTO CTE"? and
the UNFCCC’s Improved Forum on the Impact of the
Implementation of the Response Measures.'® This could
strengthen the knowledge base of both institutions and
improve the mutual understanding of trade and climate
regimes, especially as regards the respective objectives,
principles, and legal obligations.'*!

Notably, some cooperation is already taking place
between the WTO and the UNFCCC. For instance,
UNFCCC representatives participate in meetings of the
regular WTO CTE and as ad-hoc observer to the CTE in
Special Sessions.'”? Conversely, WTO secretariat represen-
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116. Interviews 1, 2, 4, 5, and 6.
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118. Interviews 2 and 4.

119. See WTO, The Committee on Trade and Environment (“Regular” CTE),
hteps://www.wto.org/english/tratop_e/envir_e/wrk_committee_e.htm (last
visited Apr. 2, 2019).

120. Bacchus, supra note 11, at 6.

121. Droege et al., supra note 9, at 257.

122. The negotiations on trade and the environment are part of the Doha De-
velopment Agenda launched at the Fourth WTO MC in Doha, Qatar, in
November 2001 with the overarching objective of enhancing the mutual
supportiveness of trade and environmental policies. These discussions take

place in “Special Sessions” of the CTE. See WTO, Negotiations on Trade
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tatives attend UNFCCC COP meetings.'”* However, there
still is much scope to increase engagement. With that aim
in view, the existing scope available to each forum could
be used more intensively, and/or the respective mandates
could be broadened to create greater room for discussion of
the trade impacts of climate policies or the climate impacts
of trade policies.

There have been instances where issues first raised in the
CTE eventually evolved into fully fledged negotiations,
such as fisheries subsidies.'* However, climate change is
not explicitly part of the WTO’s work program under the
CTE (or elsewhere). The CTE has a wider mandate on
the environment.'” The work program of the CTE under
the Doha Round and beyond, however, already includes
issues such as the relationship between WTO rules and
trade measures contained in multilateral environmental
agreements and between their dispute settlement mech-
anisms, among others. Within this remit, several issues
relating to climate change have been discussed in the
CTE in the past.'*

As for the UNFCCC, the Improved Forum on the
Impact of the Implementation of Response Measures'”’ is
the primary institutional space for ongoing discussions on
trade-related matters."”® Although the work program of the
forum does not directly tackle the climate-trade overlap,
technical work on assessing the impacts of response mea-
sures suggests that trade-related impacts will be consid-
ered. In particular, the UNFCCC guidance on the impact
assessment of response measures in developing countries
mentions trade impacts from tariffs and BCAs.'*” The sub-
missions to the UNFCCC secretariat by the Group of 77

and the Environment, https://www.wto.org/english/tratop_e/envir_e/en-
vir_negotiations_e.htm (last visited Apr. 2, 2019).

123. Lestie DEBORNES, CUTS INTERNATIONAL, GENEVA, SYNERGISING TRADE
AND Crimati Tarks: How Can THE WTO anp UNFCCC Learn From
EacnH OTHER: 7 (2018).

124. See WTO, An Introduction to Trade and Environment in the WTO, https://
www.wto.org/english/tratop_e/envir_e/envt_intro_e.htm (last visited Apr.
2,2019).

125. See WTO, Relevant WTO Provisions: Text of 1994 Decision, https://www.
wto.org/english/tratop_e/envir_e/issu5_e.htm (last visited Apr. 2, 2019).

126. These include issues such as the environmental benefits of removing trade
restrictions in the energy and forestry sectors and the effect of energy-effi-
ciency labeling on market access. WTO, Activities of the WTO and the Chal-
lenge of Climate Change, https://www.wto.org/english/tratop_e/envir_e/
climate_challenge_e.htm (last visited Apr. 2, 2019).

127. Recognizing the importance of avoiding or minimizing negative impacts of
response measures, at COP 16 in 2010 in Cancun, the UNFCCC Parties
decided to create a forum on the impact of the implementation of response
measures. Subsequently, at COP 17 in 2011 in Durban, the Parties adopted
a related work program under the two subsidiary bodies, the Subsidiary
Body for Scientific and Technological Advice and the Subsidiary Body for
Implementation. The Parties also established a “forum” on the impact of the
implementation of response measures, to be convened by the chairs of the
subsidiary bodies, to implement the work program.

At COP 21 in 2015 in Paris, Parties decided to continue and “improve”
the forum, and adopted the work program on the impact of the imple-
mentation of response measures. UNFCCC, supra note 23, €9 88-94. For
a chronological account of the forum, see UNFCCC, Chronology, https://
unfccc.int/index.php/topics/mitigation/workstreams/response-measures/
chronology (last visited Apr. 2, 2019).

128. Droege et al., supra note 9, at 199.

129. UNFCCC, supra note 27, at 8.
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(G77) and China®° group have also covered trade aspects,
including impacts of unilateral trade measures (which could
include BCAs)."””! Under the Improved Forum, technical
work on measuring and identifying the trade impacts of
climate policy measures has now begun,'* but the modali-
ties for its work program are still under negotiation.'*®

Although some trade-relevant discussions over the years
have taken place in the context of response measures, a sys-
tematic approach is still missing."* There is for instance
no systematic discussion of the trade impacts of Parties’
NDCs.'” Moreover, while WTO representatives have
participated in the UNFCCC meetings, there is no clear
coordination with the work carried out by WTO bodies.'*¢
Against this background, the forum could go a long way in
coordinating work with the WTO."”

While coordinated actions by the WTO and the
UNFCCC will not provide legal certainty, they could
nonetheless help apply or interpret laws, and promote inte-
gration of climate concerns in trade matters, which may
indirectly contribute to reducing legal uncertainty. Such
efforts could also help scale down tension and foster more
cooperative approaches while formulating climate policies
in tandem with trade law. The forums could thus be used
as a starting point for discussions of controversial issues
at the trade-climate intersection. Once the ice is broken,
this could eventually lead to more formal negotiations on
reforms, including possible legal reforms.

Coordination through more effective use of existing
forums is a pragmatic approach. However, to date, not
much has happened on this front. For instance, over the
past two decades, the status of the CTE has not changed
much in the way it approaches climate change."”® None-

130. A submission in May 2018 has been cited by UNFCCC, Revised Draft Ele-
ments of the Modalities, Work Programme, and Functions of the Forum on the
Impact of the Implementation of Response Measures Under the Paris Agreement,
SBSTA 48 Agenda Item 9b; SBI 48 Agenda Item 17b. Informal Document by
the Chairs, at 6 (version of May 6, 2018).

131. The G77 and China proposals call for conducting qualitative assessments
and analysis of adverse impacts of response measures, including unilateral
ones, in terms of their consequences for trade, among others. They also
suggest developing methodologies and modeling tools (computable general
equilibrium or hybrid) for assessing adverse impacts of response measures,
including unilateral measures in terms of their trade consequences.

132. See UNFCCC, In-Forum Training Workshop on the Use of Economic Modelling
Tools Related to the Areas of the Work Programme, https://unfccc.int/process-
and-meetings/conferences/bonn-climate-change-conference-april-2018/
events-and-schedules/mandated-events/mandated-events-during-sb-48/in-
forum-training-workshop-on-economic-modelling-part-1 (last visited Apr.
2,2019).

133. For an update, see UNFCCC, supra note 130.

134. BaccHus, supra note 11, at 21.

135. See SoutH CENTRE, SUBMISSION IN RESPONSE TO THE CALL FOR SUBMIS-
sIoNs, https://unfccc.int/files/parties_observers/submissions_from_observ-
ers/application/pdf/965.pdf.

136. Recent training workshops organized by the forum included experts from
both developing and developed countries, as well as from intergovernmental
and international organizations.

137. Possible elements identified in the technical papers and the workshops
pertaining to the “improved forum” have also underscored enhanced col-
laboration with international organizations. See, e.g., UNFCCC, IMPROVED
Forum anD Its Work PROGRAMME, https://unfccc.int/files/cooperation_
support/response_measures/application/pdf/update_on_the_improved_fo-
rum_secretariat.pdf.
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theless, changes may be possible. Costa Rica, for instance,
is in the process of forming a new group of WTO Mem-
bers at the CTE on sustainable trade.”®’ Trade-related mat-
ters are also being discussed at the UNFCCC’s Improved
Forum on Implementation of Response Measures, with
some UNFCCC Parties asking for more focused talks.
Overall, therefore, this option seems to have a reasonably
high potential®’ in the short term.

C.  Category 3: Actions Under Plurilateral
Agreements and RTAs

As multilateral initiatives and decisions to create room for
climate change policies and measures have their own dif-
ficulties and challenges, particularly owing to the large
number of WTO Members (164 at present), advancing
climate change objectives among a smaller group of like-
minded countries is an avenue worth exploring—either
through plurilateral initiatives or through RTAs.

Plurilateral agreements can be created under the aus-
pices of the WTO or outside of it. A plurilateral agree-
ment under the WTO could be either (1) “exclusive” (i.e.,
a stand-alone deal, e.g., the Government Procurement
Agreement); or (2) “inclusive,” whereby benefits/conces-
sions would be extended to all WTO Members on an
MEN basis (e.g., Information Technology Agreement; the
EGA under negotiation).

An exclusive plurilateral agreement under the WTO
would offer the Members more flexibility as to what to
cover within it, but would require consensus by all WTO
Members, making it politically challenging. In an exclu-
sive agreement, only Members would benefit from trade
liberalization under the deal. For an inclusive plurilateral
agreement under the WTO, a “critical mass” of Members
is generally regarded as preferable to ensure that the Mem-
bers reap sufficient benefits.'!

Examples of inclusive deals are the Information Tech-
nology Agreement, and the EGA. Such agreements can
complement multilateral initiatives under the WTO
and may potentially lead to multilateral rulemaking in
the future.

As for RTAs, several analysts have argued that they
can potentially contribute to climate governance.'*? Given
that RTA negotiations involve only a handful of countries
addressing a multitude of different issues, they allow for
bargaining and the conclusion of new agreements. RTAs
also offer opportunities for policy experimentation through
which states can craft and test climate provisions at a lim-
ited scale with like-minded countries. Besides, RTAs are
uniquely positioned to address various measures at the
intersection of trade and climate change, such as the trans-

139. Interview 2.

140. Interviews 2, 3, 4, and 6.

141. vaN AssELT, supra note 10, at 20.

142. See, e.g., Markus W. GEHRING ET AL., [ICTSD, CLimaTE CHANGE AND SUS-
TAINABLE ENERGY MEASURES IN REGIONAL TRADE AGREEMENTS (RTAs): AN
OvVERVIEW (2013). See also vaN ASSELT, supra note 10.
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fer of low-carbon technologies, emissions trading, BCAs,
and fossil fuel subsidies, to name a few.'*> RTAs can fur-
ther help in setting common rules for trade-related climate
measures by aligning standards and regulations.'** Finally,
climate measures agreed upon at the regional level may
potentially be multilateralized'® at a later stage.

This section considers three policy options in the plu-
rilateral and regional arena: (1) intensifying efforts under
plurilateral approaches, particularly focusing on the EGA;
(2) including climate-related provisions in prospective
RTAs; and (3) reviewing and renegotiating existing RTAs

with a view to including climate change considerations.

. Option 3A: Intensifying Efforts Under
Plurilateral Approaches, Particularly the EGA

Climate-friendly provisions could be included in new plu-
rilateral trade agreements. Plurilaterals struck under the
aegis of the WTO, particularly the inclusive type of agree-
ments, could offer scope for a group of like-minded WTO
Members to move ahead and agree on common rules
addressing certain areas at the intersection of trade and cli-
mate change. This would bypass the hurdles caused by the
slow pace of decisionmaking under the WTO.

Gary Clyde Hufbauer and colleagues have proposed a
plurilateral trade and climate code that would deal with a
range of aspects at the intersection of climate and trade.*
The International Centre for Trade and Sustainable Devel-
opment has suggested a “Sustainable Energy Trade Agree-
ment” covering the liberalization of climate-friendly goods
and services.'"

A plurilateral initiative that has significant potential and
has also made some concrete progress is the EGA, which
is being negotiated under the aegis of the WTO as an
inclusive deal. Although the WTO Doha Round mandate
includes the liberalization of trade in environmental goods
and services, multilateral negotiations have long since
stalled. The plurilateral EGA therefore offers an alterna-
tive route to advance the goals of the Paris Agreement,'®
as it can potentially help disseminate climate-related prod-
ucts and technologies by lowering tariffs on environmental
goods. Given its inclusive nature, once a critical mass is

143. See Jean-Frédéric Morin & Sikina Jinnah, 7he Untapped Potential of Prefer-
ential Trade Agreements for Climate Governance, 27 ENvTL. PoL. 541 (2018)
(containing a review of 688 RTAs signed between 1947 and 2016).

144. Droege et al., supra note 9, at 250.

145. See BALDWIN, supra note 48 (on multilateralizing regionalism). For multi-
lateralizing climate measures under RTAs, see Kateryna Holzer & Thomas
Cottier, Addressing Climate Change Under Preferential Trade Agreements:
Towards Alignment of Carbon Standards Under the Transatlantic Trade and
Investment Partnership, 35 GLoBaL ENvTL. CHANGE 514 (2015).

146. GaRy CLYDE HUFBAUER ET AL, PETERSON INSTITUTE FOR INTERNATIONAL
Economics, GLoBAL WARMING AND THE WORLD TRADING SysTEM (2009).

147. ICTSD, FosteRING Low CaARBON GROWTH: THE CASE FOR A SUSTAINABLE
ENERGY TRADE AGREEMENT (2011).

148. Monica Arava, ICTSD, THE RELEVANCE OF THE ENVIRONMENTAL GOODS
AGREEMENT IN ADVANCING THE PARIS AGREEMENT GoaLs AND SDGs: A
Focus on CLean ENErGY AND Costa Rica’s ExpERIENCE (2016).
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reached, all WTO Members could eventually benefit from
improved access to the markets of the EGA participants.'®’

In 2012, the 21 Members of the Asia-Pacific Economic
Cooperation (APEC) committed to reducing their applied
tariffs to 5% or less on a list of environmental goods™ by
the end of 2015.”" Shortly thereafter, in 2014, 14 WTO
Members launched negotiations on a plurilateral EGA,
with three more Members subsequently joining forces.
This is being negotiated in line with WTO rules.

The EGA builds on the APEC list of environmental
goods. The latest list, released in August 2016 as part of
the EGA negotiations, comprises goods from around 300
tariff lines, including several in the field of clean energy
technology. The EGA and its benefits could eventually be
extended on an MFN basis to all WTO Members, subject
to the condition that WTO Members in the EGA rep-
resent a critical mass™ of global trade in environmental
goods. However, efforts to reach a deal on the EGA came
to a halt in December 2016, when participants including
China, the EU, and the United States failed to reach a
landing zone."

An inherent challenge of the EGA process is the lack of
agreement on the definition of “environmental” goods."
Many so-called environmental goods have “dual” or mul-
tiple uses,” raising questions on how appropriate it is to
call them such. Another question is how to define the
“environmentally preferable” products.”® All this has led
to lengthy and heated debates as to which goods should
be listed for the EGA, as negotiations are following a list-
based approach.

Several suggestions have been made on extending the
scope of the EGA. It has been recommended, for instance,
that the list of goods under negotiation could cover goods
and technologies for climate change adaptation, going
beyond the current scope, which focuses on mitigation.””
Given its list-based approach, the EGA could have a built-
in mechanism allowing the addition of new items and
the deletion of existing items. This would create room for

149. Aik Hoe Lim, WTO Work on Trade in Environmental Goods and Services,
Presentation in the Training Course on Environmental Goods and Ser-
vices Negotiations (Mar. 2, 2017), http://www.unescap.org/sites/default/
files/1-2.EGS-Trade2-WTO%20work.pdf.

150. APEC, Annex C—APEC List or EnviRONMENTAL Goops (2012),
https://www.apec.org/Meeting-Papers/Leaders-Declarations/2012/2012_
aelm/2012_aelm_annexC.aspx.

151. APEC, 2012 Leapers’ DECLARATION (2012), https://apec.org/Meeting-
Papers/Leaders-Declarations/2012/2012_aelm.aspx.

152. The point at which membership of the EGA reaches critical mass could be
defined in various ways, including by share of trade in environmental goods
(Das & BANDYOPADHYAY, supra note 84, at 11).

153. Ministerial Talksto Clinch Environmental Goods Agreement HitStumbling Block,
Bripges, Dec. 8, 2016, https://www.ictsd.org/bridges-news/bridges/news/
ministerial-talks-to-clinch-environmental-goods-agreement-hit-stumbling.

154. Lim, supra note 149.

155. Interview 7.

156. The question here is whether products could be considered “environmen-
tally preferable” based on the life cycle of their production. However, in
practice, environmentally preferable products are defined based on their
superior environmental performance during end use. TRADE 1IN ENVIRON-
MENTAL GooDs: A PERSPECTIVE 16 (Export-Import Bank of India, Working
Paper No. 69, 2017).

157. Das & BANDYOPADHYAY, supra note 84, at 10.
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updating the EGA’s list of goods in line with technologi-
cal progress and the progressive commercialization of more
climate-friendly goods.””® A major reason why the EGA in
its present form is limited in scope is that it was not con-
ceived as a contribution to climate action.”’

Reviving the EGA talks can help deliver on both
the Paris Agreement and trade liberalization in times of
increasing trade barriers. It seems likely that, for the time
being, the EGA negotiations remain stalled,'’ as in some
key capitals the Agreement does not seem to be a priori-
ty.'"! Arguably, it may be possible to resume the negotia-
tions following the 12¢h WTO MC in 2019.* In short,
while EGA negotiations may be revived in the short to
medium term, it remains to be seen whether the barriers
mentioned above can be addressed.

2. Option 3B: Including Climate-Friendly
Provisions in RTAs Under Negotiation
and in Future RTAs

Environmental provisions in RTAs have become increas-
ingly far-reaching. Early RTAs were merely replicating the
WTQO’s environmental provisions. By now, however, there
are multiple ways in which environment- or more specifi-
cally climate-related provisions are included in RTAs.'®
Climate change-related provisions could be included in
RTAs either as part of the main text or as a side agreement.

NAFTA was the first RTA to be accompanied by a side
agreement on the environment (not specifically on climate
change). Subsequent RTAs have followed suit, either with
side agreements or with chapters and provisions relating to
the environment and sustainability that are integrated into
the text of the agreement itself.

While in some agreements RTAs take the form of gen-
eral statements of intent, many go further and include spe-
cific commitments to operationalize such statements. The
concrete provisions could be expressed in various forms,
such as:

e Waivers or windows to avoid conflicts with climate
change provisions (and other provisions related to
sustainable development);

* Deeper cooperation arrangements specified in side
agreements and other chapters of RTAs;

* Enhanced trade and investment in specific sectors of
relevance to climate change, such as environmental
goods and services, renewable energy, carbon mar-

158. AARON COSBEY, INTERNATIONAL INSTITUTE FOR SUSTAINABLE DEVELOP-
MENT, THE GREEN GooODs AGREEMENT: NEITHER GREEN NOR GooD: 2
(2014).

159. Interview 2.

160. Interviews 2 and 3.

161. Interview 2.

162. Interview 2.

163. GEHRING ET AL., supra note 142. See also Morin & Jinnah, supra note 143.
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kets, organic agriculture, sustainable transport, sus-
tainabl y harvested forests, and so on.'**

Based on an extensive review, Jean-Frédéric Morin
and Sikina Jinnah'® argue that, despite their variety, cli-
mate-related provisions in RTAs continue to remain weak
because (1) they are poorly designed from a legal perspec-
tive; (2) they have failed to diffuse across RTAs, especially
compared with other environmental issues; and (3) they
have not been taken up by large greenhouse gas emitters.

The EU has played a significant role in promoting cli-
mate provisions in RTAs. The bloc started including envi-
ronmental provisions in its RTAs with third countries in
the mid-1990s."¢ Recent RTAs negotiated by the EU sys-
tematically include provisions on sustainable development.
Their aim is to maximize the leverage of increased trade and
investment to fight climate change, among other issues.'”
The sustainable development chapters of the EU free trade
agreements (FTAs) have, in broad terms, worked well.'*®

Whereas all sustainable development chapters in recent
EU FTAs include provisions on trade and climate change,
those negotiated in the era of the Paris Agreement (includ-
ing the FTAs with Japan, Singapore, and Vietnam) would
contain stronger and more detailed provisions in this area.
These will (1) reaffirm a shared commitment to the effec-
tive implementation of the Paris Agreement; (2) commit
the Parties to close cooperation in the fight against climate
change; and (3) commit the Parties to agree on and carry
out joint actions."” In another significant move, in early
2018, the EU took the decision to refuse to sign trade deals
with countries that do not ratify the Paris Agreement."””

Another notable example is CETA, which carves out
a number of important provisions to support climate
action. For instance, all tariffs on all goods—including a
growing cluster of low-carbon products and related spe-
cialized services—are now or soon will be at zero. CETA
also sets out new provisions to enable the exchange of
professionals, and opens new and substantial opportuni-
ties in public procurement."”!

Extending such practices, there are various ways to
include climate-friendly provisions in RTAs undergoing
negotiation, as well as in future RTAs. RTAs can play an
important role at a time of lower interest in WTO rule-
making. Regionalism could also be a good avenue to pro-
mote regulatory cooperation and harmonization across

164. GEHRING ET AL., supra note 142, at 10-11.

165. Morin & Jinnah, supra note 143.

166. Droege et al., supra note 9, at 206.

167. EuroPEAN COMMISSION, FEEDBACK AND WAy FORWARD ON IMPROVING
THE IMPLEMENTATION AND ENFORCEMENT OF TRADE AND SUSTAINABLE DE-
VELOPMENT CHAPTERS IN EU FREE TRADE AGREEMENTS 1 (2018), htep://
trade.ec.europa.cu/doclib/docs/2018/february/tradoc_156618.pdf.

168. Report on Implementation of Free Trade Agreements 1 January 2016-31
December 2016 (COM 654 final) (2017) [hereinafter Report on Imple-
mentation of Free Trade Agreements].

169. EuroPEAN COMMISSION, supra note 167, at 10.

170. Jon Stone, EU to Refuse to Sign Trade Deals With Countries That Don’t Ratify
Paris Climate Change Accord, INDEPENDENT, Feb. 12, 2018.

171. See Commentary: Trade Cane Be a Driver of Climate Action, BORDERLEX,
Jan. 23, 2019, https://borderlex.eu/commentary-trade-can-be-a-driver-of-
climate-action/.
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major economies without going through the slower mul-
tilateral process. For example, even though negotiations
were halted in 2016, the TTIP could have facilitated the
harmonization of carbon trading and biofuel policies
across Europe and North America."”?

However, the political feasibility of including climate-
friendly provisions in prospective RTAs may vary from
one country or region to another,'”? particularly if the
provisions are formulated in binding terms. If the climate-
related provisions in RTAs are nonbinding, the political
feasibility may increase.”* Overall, therefore, this option
seems to have medium potential in the short term.

3.  Option 3C: Reviewing and Renegotiating
Existing RTAs in Light of Their Contribution
to Implementation of the Paris Agreement
and NDCs

This option could potentially be relevant for all countries
that have entered into RTAs and are working on imple-
menting the Paris Agreement. For instance, following the
pioneering initiatives taken by the EU in advancing the
climate change objectives of the Paris Agreement through
RTAs (as discussed above), the bloc could intensify its
review processes of existing RTAs.”> Any such initia-
tive could check the extent to which existing RTAs can
support the implementation of the Paris Agreement and
related NDCs. This could be followed by cooperation—or
possible renegotiation—with the trade partners to correct
possible disincentives or hurdles.

Such review processes could also become part of regular
reviews and/or wider reviews of RTAs. The recent renewal
of the EU-Mexico Free Trade Agreement, which aimed at
updating the deal signed in 2000, is a case in point. In this
case, both Parties committed to effectively implementing
their obligations under the Paris Agreement."”® However,
as shown by the ongoing renegotiation of NAFTA,"” there
are concerns that reopening an RTA could also sometimes
risk weakening existing provisions on environment and cli-
mate change, depending on the agenda of the Parties to
the RTA.

While a review, or even a renegotiation, of the existing
RTA:s for climate change purposes may be a plausible prop-
osition for countries or regions that are seeking to take a

172. Interview 3. See also Holzer & Cottier, supra note 145.

173. Interviews 6-9. For instance, for the United States, political feasibility could
be medium only at least in the short term (Interview 9).

174. Interview 5.

175. SusaNNE DROEGE ET AL., MOBILISING TRADE Poricy FOR CLIMATE Ac-
TION UNDER THE PARIS AGREEMENT: OPTIONS FOR THE EUROPEAN UNION
6 (German Institute for International and Security Affairs, SWP Research
Paper No. 2018/01, 2018).

176. EU, Mexico Conclude New Trade Agreement Negotiations, FIN. EXPREsS,
Apr. 22, 2018, https://www.financialexpress.com/world-news/eu-mexico-
conclude-new-trade-agreement-negotiations/1141243.

177. StErrA CLuB ET AL., NAFTA 2.0: For PEOPLE OR PoLLUTERS: A CLIMATE
DenieR’s TRADE DEeAL VERsus A CLEAN ENERGY Economy (2018), avail-
able ar https://canadians.org/sites/default/files/publications/report-nafta-
people-or-polluters.pdf.
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lead on climate action (e.g., the EU), this may not hold true
for all countries. Given that renegotiating RTAs, in gen-
eral, may be a politically difficult proposition'”® for some
countries, their renegotiation for climate purposes may
also not be a highly plausible option."”” In addition, this
depends to a large extent on the relative position of power
of the negotiating party championing climate issues and
concerns. Another practical risk is that the renegotiation of
RTAs for climate purposes could trigger a broader review
of the agreement, well beyond climate-related aspects. This
possibility may render countries reluctant to open up an
RTA for review.

However, some RTAs may embed periodic review pro-
visions or termination dates, which provide an explicit rea-
son to review and renegotiate them after a specified time
period. In case an RTA is undergoing such a review, it may
be possible to reconsider its climate dimensions and take
corrective actions accordingly. Overall, this option appears
to be unlikely at least in the short term. Including climate-
friendly provisions in new RTAs (Option 3B) is arguably
easier to accomplish politically than reviewing and renego-
tiating existing RTAs."®

D.  Category 4: Border Carbon Adjustments

BCAs are trade-related policy instruments to offset differ-
ences in the stringency of climate policies between trade
partners. They do so by imposing a tax or other regulatory
measure on imports based on their carbon content and/or
by exempting exports from domestic carbon constraints.
BCAs have been periodically discussed as a way to address
concerns about emissions leakage (when climate action in
one region merely shifts the incidence of emissions else-
where) and to incentivize climate-laggard nations to adopt
more ambitious climate policies.'™’

However, BCAs are often regarded as being at risk
of violating the WTO law. First, it is not clear whether
a domestic tax based on the carbon content of a product
could be eligible for adjustment at the border."®* Moreover,

178. Interviews 4, 6, and 7.

179. Interviews 4, 6, 7, and 9. The United States is an example (Interview 9).

180. Interviews 1 and 3.

181. For more detail, see MICHAEL MEHLING ET AL., CLIMATE STRATEGIES, DE-
SIGNING BORDER CARBON ADJUSTMENTS FOR ENHANCED CLIMATE ACTION
(2017). See also Michael Mehling et al., Beat Protectionism and Emissions at
a Stroke, 559 NATURE 321 (2018).

182. GATT allows the WTO Member countries to apply border tax adjustment
for certain categories of domestic taxes and charges, provided certain re-
quirements are met. As far as border tax adjustment on imports is con-
cerned, the relevant provisions are included in Articles IT and III of GATT.
Article I1.2(a) of GATT states:

Nothing in this Article shall prevent any contracting party from
imposing at any time on the importation of any product: a charge
equivalent to an internal tax imposed consistently with the provi-
sions of paragraph 2 of Article III [footnote omitted] in respect of
the like domestic product or in respect of an article from which the
imported product has been manufactured or produced in whole
or in part.
Paragraph 2 of Article III (cited in Article I1.2(a)) states:

The products of the territory of any contracting party imported
into the territory of any other contracting party shall not be subject,
directly or indirectly, to internal taxes or other internal charges of
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even if a domestic carbon tax is determined to be adjust-
able at the border, it has to be ensured in addition that the
concomitant border tax adjustment abides by the national
treatment requirements, which is another pillar of the non-
discrimination principle of the WTO, besides the MFN
(which also has to be complied with). Another big ques-
tion that comes up in this context pertains to that of “like”
products: whether under the WTO jurisprudence products
can be regarded as “non-like” only on the basis of their dif-
fering carbon content. There is a significant uncertainty in
the existing WTO jurisprudence on this question as well,
which adds further to the ambiguities pertaining to the
WTO legality of any BCA measure.'®

Several concrete changes to the trade regime have been
suggested to facilitate the deployment of BCAs without
violating trade rules. In this section we consider six options.

Although each of these options would contribute to
greater legal certainty and coherence across regimes, the
required political endorsement will likely be difficult to
secure.'™ Given the political sensitivity of BCAs, even
informal avenues of cooperation, for instance to promote
dialogue about their use, have faced resistance in the
past. This was the case when Singapore attempted, and
ultimately failed, to launch a discussion of BCAs in the
WTO CTE.'®

Tactically, some of these options (the amendment to
WTO law, the waiver, the authoritative interpretation, and
the peace clause) also harbor the risk of limiting future
flexibility and making it more difficult to justify BCAs or
other climate measures. A majority among legal scholars
holds that appropriately designed BCAs aimed at prevent-
ing leakage can already pass muster under current WTO
law."® But any attempts to adopt these options might sig-
nal that BCAs are illegal without further steps, such as a
waiver. Also, like other climate policy options, BCAs can
take different shapes: any legal steps to allow a narrowly
defined BCA could thus exclude variations on that specific
design. Rather than helping promote climate action, these

any kind in excess of those applied, directly or indirectly, to like
domestic products. Moreover, no contracting party shall otherwise
apply internal taxes or other internal charges to imported or do-
mestic products in a manner contrary to the principles set forth in
paragraph 1 [footnote omitted].

Paragraph 1 of Article III (cited in Article I11.2) states:
The contracting parties recognize that internal taxes and other in-
ternal charges, and laws, regulations and requirements affecting
the internal sale, offering for sale, purchase, transportation, dis-
tribution or use of products, and internal quantitative regulations
requiring the mixture, processing or use of products in specified
amounts or proportions, should not be applied to imported or do-
mestic products so as to afford protection to domestic production
[footnote omitted].

GATT, Oct. 30, 1947, 61 Stat. A-11, 55 U.N.T.S. 194, https://www.wto.

org/english/docs_e/legal_e/gatt47.pdf.

183. Kasturi Das, Climate Clubs: Carrots, Sticks, and More, ECON. & PoL. WKLY.,
Aug. 22,2015, at 25.

184. Interviews 1, 9, and 13-16.

185. CTE, Promoting Mutual Supportiveness Between Trade and Climate Change
Mitigation Actions: Carbon-Related Border Tax Adjustments, WTO Doc.
WT/CTE/W/248 (Mar. 30, 2011).

186. See, e.g., Interview 1.
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measures would then, e contrario, serve to limit future lati-
tude for domestic climate policies outside their scope.’®’

.  Option 4A: Amending WTO Rules for BCAs

An effective way of addressing possible inconsistencies
between BCAs and WTO law would be to seek an amend-
ment of GATT and other relevant WTO rules to explicitly
allow BCAs."® This could be implemented in direct and
indirect ways:

* Directly, a change to Articles II1.2 (national treat-
ment provision) and II.2.a (border tax adjustment
provision) of GATT could positively state the per-
missibility of border adjustments for climate policies;
similarly, an amendment to Articles I'® and III of
GATT (and potentially also Article 3 of the WTO
ASCM) could explicitly exempt BCAs from relevant
trade disciplines.

* Indirectly, changes to WTO rules that would afhirm
the legality of BCAs could include a provision allow-
ing reliance on processes and production methods
(PPMs) to differentiate between otherwise “like”
products,” or incorporate language into Article XX
of GATT to expressly cover climate policy measures
in that provision’s exceptions.” At present, Article
XX"* covers environmental exceptions, but not cli-
mate change-related exceptions per se.

While each of these amendments could be a powerful way
to address concerns about the legality of BCAs, their feasi-
bility in the short and medium terms is very limited. This
is due to the controversial nature of BCAs and the high
political and procedural hurdles imposed on changes to the
WTO agreements (see Option 1A above)."”?

187. Interviews 14 and 16.

188. HurBAUER & Kim, supra note 6, at 10.

189. On the areas of potential tension, see MEHLING ET AL., supra note 181, at
36-40.

190. The “likeness” of products under the WTO regime is a key element of ad-
dressing emissions through climate policy measures. Emissions are generally
only part of the production process and cannot be found in the physical
characteristics of a traded good (i.e., they are non-product-related PPMs).
Differentiation of imports or exports based on their non-product-related
PPMs (e.g., their “embedded carbon”) would need justification under the
WTO rules. See Droege et al., supra note 9, at 209.

191. KateryNA Horzer, CARBON-RELATED BORDER ADJUSTMENT AND WTO
Law 253 (2014).

192. Article XX of GATT states:

Subject to the requirement that such measures are not applied in a
manner which would constitute a means of arbitrary or unjustifi-
able discrimination between countries where the same conditions
prevail, or a disguised restriction on international trade, nothing
in this Agreement shall be construed to prevent the adoption or
enforcement by any Member of measures: . . .
(b) necessary to protect human, animal or plant life or
health; . . .
(g) relating to the conservation of exhaustible natural
resources if such measures are made effective in con-
junction with restrictions on domestic production or
consumption; . . .
GATT, supra note 182.
193. Interviews 1 and 13-16.
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As scientific and political understanding of the urgency
to deal with climate change evolves over time, the persis-
tent and far-reaching asymmetry between a majority of
progressive climate actors and a limited number of obstruc-
tionists might alter the perception of BCAs and the ability
to muster sufficient political support for an amendment in
the long term.

2. Option 4B: Adopting a Waiver for BCAs

A further option to reduce legal uncertainty around BCAs
is a temporary waiver of WTO obligations pursuant to
Article IX.3 of the Agreement Establishing the WTO (see
Option 1B above). Such a waiver could, for instance, sus-
pend the application of Articles I and III of GATT to dif-
ferentiate products based on carbon content, coupled with
an assurance of mutual restraint from legal disputes. In
addition, a waiver could set out criteria and design princi-
ples for BCAs to ensure a more harmonized application.'*

Given their temporary nature, waivers have proven
somewhat more amenable to WTO Members,'”> but
the requirement of “exceptional circumstances” and the
necessary voting threshold render them only moderately
more viable than amendments of WTO law (see Option
1B). Still, their temporary nature could make them an
interesting option to facilitate a time-limited introduc-
tion of a BCA as a means to stimulate the debate among
WTO Members'® and incentivize more symmetrical cli-
mate action. The need for BCAs would thus be overcome
over time.

3.  Option 4C: Adopting an Authoritative
Interpretation to Allow BCAs

Instead of an amendment to WTO rules, WTO Members
could opt for an authoritative interpretation of relevant
provisions in GATT and other WTO agreements about
the legal status of BCAs. Such an authoritative interpre-
tation could, for instance, declare that BCAs are consis-
tent with obligations under the WTO agreements, notably
Articles I and IIT of GATT, or that they fall within the
scope of Article XX of GATT. Importantly, an authorita-
tive interpretation could become a means to correct a judi-
cial interpretation against BCAs under the WTO dispute
settlement system."”’

While, according to Article IX.2 of the Agreement
Establishing the WTO, a three-fourths majority of WTO
Members is required to approve an authoritative inter-
pretation, once adopted, this takes effect for all WTO
Members without requiring ratification (see Option 1C
above). Still, overcoming this threshold will be difficult,

194. PieTER J. Kuigper, ICTSD, CoNrLICTING RULES AND CLASHING COURTS:
Tue CASE OF MULTILATERAL ENVIRONMENTAL AGREEMENTS, FREE TRADE
AGREEMENTS, AND THE WTO 42 (2010).

195. HurBAUER & Kim, supra note 6, at 11.

196. Feichtner, supra note 67, at 632.

197. HOLZER, supra note 191, at 254.
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rendering the feasibility of this option low in the short
and medium terms.

4.  Option 4D: Agreeing on a “Peace Clause”
for BCAs

Less ambitious in scope than an amendment or authorita-
tive interpretation is the adoption of a time-limited mora-
torium or “peace clause.” Based on this option, WTO
Members would wait before challenging a BCA under the
WTO dispute settlement system, or refrain from using
countermeasures against the imposition of a BCA. On the
other hand, a peace clause could also be used to suspend
the application of a BCA for a specified period of time, for
instance three years, during which affected trade partners
could enter into negotiations on how to strengthen climate
action so that the BCA is not required.””® As a temporary
instrument, the purpose of the peace clause would be to
buy time to find a permanent resolution.

In terms of its political feasibility, however, a peace
clause adopted at the international level would face sig-
nificant obstacles (see Option 2A above). It could also be
implemented with more limited scope at the national level,
for instance if cooperating countries decide to include rel-
evant language in their domestic climate legislation on a
reciprocal basis.””” While the feasibility of such a decen-
tralized approach might be greater, the scope will be far
more limited.

5. Option 4E: Amending the
Harmonized System

A further option to implement changes in the international
trade regime to favor BCAs would be to modify the prod-
uct classification system used in trade negotiations, the
Harmonized Commodity Description and Coding System
(HS), in order to account for different PPMs.?° The HS
was developed by the World Customs Organization and
contains a nomenclature of products in about 5,000 com-
modity groups. It serves more than 200 countries as a basis
for their customs tariffs and for trade statistics. The HS
covers more than 98% of internationally traded merchan-
dise.?”! This nomenclature is revised every five years and
the last update entered into force on January 1, 2017.2
Conceivably, the HS classification could be revised to
distinguish goods based on the carbon intensity of their
PPMs, offering a more solid foundation for differentiation

198. HurBAUER & KM, supra note 6, at 13.

199. d.

200. Henrik Horn & Petros C. Mavroidis, 70 B(TA) or Not to B(TA)? On the
Legality and Desirability of Border Tax Adjustments From a Trade Perspective,
34 WorwLp Econ. 1911, 1932 (2011).

201. See World Customs Organization, What Is the Harmonized System (HS)?,
htep:/fwww.weoomd.org/en/topics/nomenclature/overview/what-is-the-
harmonized-system.aspx (last visited Apr. 2, 2019).

202. See World Customs Organization, Instruments and Tools, http://www.
wecoomd.org/en/topics/nomenclature/instrument-and-tools.aspx (last vis-
ited Apr. 2, 2019).
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with a BCA. This could provide a basis for assessing the
emissions performance of traded goods (i.e., their carbon
content) as far as information is available. This idea has
been brought up in the context of the EGA, as discrimina-
tion of goods based on their environmental performance
would be needed in order to design a tariff system that
favors the environmentally performing (e.g., allowing
duty-free trade in solar panels).

In practice, however, such an amendment to the HS
would prove difficult or even impossible to apply for all
products where general distinctions of carbon content
are technically not feasible. An example that could work
would be to differentiate steel produced from blast oxygen
furnaces (high energy intensity) or from electric arc fur-
naces (low energy intensity). However, for aluminum this
does not seem workable, as it would mean differentiating
based on the energy source used to power the aluminum
smelting (renewable energy or fossil energy sources).

Politically, it also does not appear viable in the short term
and beyond.**” Article 16 of the International Convention
on the Harmonized System requires consensus for amend-
ments to the nomenclature and any contracting party is
allowed to veto changes proposed by the council based on
recommendations of the Harmonized System Commit-
tee. Also, amendments to the HS are only made every five
years, and the latest round was concluded in 2017, mean-
ing that the next opportunity will only arise around 2022.
This option therefore faces a similar hurdle as an outright
amendment of WTO law, but the latter avoids the forego-
ing technical difhculties. One factor in favor of this option
is ongoing progress with carbon disclosure and footprint-
ing methodologies, which may over time reduce the tech-
nical barriers to a more differentiated HS nomenclature.?**

6.  Option 4F: Regional or Plurilateral
Cooperation on BCAs

At present, any legal or procedural changes in the trade
regime that require consensus among, or approval by, a
large majority of countries (such as the WTO member-
ship) appear politically unfeasible. This is due to divisions
about the urgency of and the adequate response to climate
change and the controversial nature of BCAs, as well as
the broader setbacks in international trade negotiations. A
more viable option might therefore lie in seeking progress
at a plurilateral or regional level among like-minded coun-
tries. The advantage of such an approach is that nonpartici-
pating countries cannot block the negotiations.

Countries negotiating an RTA, for instance, could
specify the permissibility and legal conditions of BCAs,
and commit to mutual restraint in terms of challenging
BCAs that meet these conditions.”®® Parties could also
explicitly declare the right to invoke Article XX of GATT

203. Interview 15.
204. Interview 13.
205. Interview 15.
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to justify BCAs.?% Beyond setting out basic principles and
conditions for BCAs, they could further adopt a code of
conduct or good practice*” specifying permissible design
elements and applications, notification and cooperation
procedures, and even an institutional structure to facili-
tate capacity-building, oversight, implementation, and
review of BCAs.?”® The design elements could also ensure
that this approach avoids becoming a disguised form of
protectionism. One option to address the concerns of
developing countries, for instance, would be to earmark
the related revenues for climate finance transfers to devel-
oping countries.*”

Although no coalition has so far emerged to advance
BCAs, appeals to consider them as a policy option have
repeatedly surfaced in several countries.’® This suggests
potential political support for more formal cooperation on
BCA design and implementation. Until such a coalition
emerges, however, it remains unclear whether endorsement
of BCAs among like-minded countries would have mean-
ingful benefits for the climate, as these countries would
in all probability already have largely aligned climate poli-
cies. For maximum effectiveness, this form of cooperation
would have to involve all major emitting countries, includ-
ing some—such as the United States—that are not cur-
rently endorsing ambitious climate action.

Still, over time, a coalition approach could create a
nucleus around which other countries might converge,
eventually shifting the political and legal discussion around
BCAs.?'! Prospectively, such cooperation could even result
in a plurilateral agreement under Annex 4 of the Agree-
ment Establishing the WTO, formally integrating this
decentralized option into the international trade regime.
While adoption of such a plurilateral agreement would still
require consensus among all WTO Members (cf. Article
IX.9 of the Agreement Establishing the WTO), it might
be more feasible than an amendment of WTO rules or an

authoritative interpretation because it would not diminish
the rights of non-subscribing WTO Members.*'*

E.  Category 5: Addressing Fossil Fuel Subsidies

The adverse environmental, economic, and social implica-
tions of the sizable subsidies handed out by governments
for the production and consumption of fossil fuels are
increasingly clear. The sheer size of these subsidies is a sig-
nificant burden to the public purse. Although estimates by

206. Interview 14.

207. On this notion, see HOLZER, supra note 191, at 258-60. See also HUFBAUER
ET AL., supra note 146, at 103-04.

208. For some conceptual proposals, see MEHLING ET AL., supra note 181, at
44-50. See also Aaron Cosbey et al., Developing Guidance for Implementing
Border Carbon Adjustments: Lessons, Cautions, and Research Needs From the
Literature, 13(1) Rev. ENvTL. ECOoN. & PoL’y 3 (2019) (providing guidance
for the design and implementation of effective and legally sound BCA based
on a literature review).

209. Michael Grubb, International Climate Finance From Border Carbon Cost
Levelling, 11(3) Crivate PoL’y 1050 (2011).

210. For examples, see MEHLING ET AL., supra note 181, at 15.

211. Interview 16.

212. HurBAUER & KM, supra note 6, at 11. Also supported by Interview 12.
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different international organizations vary, even the most
conservative amounts are huge. For instance, a relatively
conservative estimate by the Organisation for Economic
Co-Operation and Development suggests that fossil fuel
subsidies added up to US$373 billion in 2015.*

These fossil fuel subsidies also divert investment from
other, often more pressing, development objectives such
as health care and education. Moreover, by promoting the
burning of fossil fuels, they contribute to climate change
and help lock in carbon-intensive energy systems. Impor-
tantly, by affecting fossil fuel prices, subsidies can have dis-
torting impacts on trade and investment.

As the main international organization to discipline
subsidies, attention has been drawn to the potential role
of the WTO in addressing support to fossil fuels.?'* As
WTO Members are slowly making progress in the nego-
tiations to create new disciplines for another type of envi-
ronmentally harmful subsidies, those for fisheries, a range
of options has been put forward to address, through the
WTO, fossil fuel subsidies too. However, the implementa-
tion of any of these options will likely face the same politi-
cal and legal hurdles that made WTO action on this issue
challenging thus far. These include the fact that WTO
law at present “under-captures” fossil fuel subsidies com-
pared to renewable energy subsidies. This is because fossil
fuel subsidies are often not “specific’ in the sense of the
WTO ASCM, and adverse trade effects caused by them
are difficult to prove.?” Perhaps this is why fossil fuel sub-
sidies have not been challenged before the WTO dispute
settlement system.

Nonetheless, opportunities to start addressing fossil
fuel subsidies within the WTO and other international
trade agreements are plentiful.?’® This section reviews six
such options.

. Option 5A: Promoting Technical Assistance
and Capacity-Building Related to Fossil Fuel
Subsidies

Fossil fuel subsidies could be included in existing WTO
initiatives on capacity-building and provision of technical
assistance,”’ as well as initiatives undertaken in partner-
ship with other international organizations.

213. OECD, OECD CoOMPANION TO THE INVENTORY OF SUPPORT MEASURES
rOR FossiL FueLs (2018).

214. See, e.g., Henok B. Asmelash, Energy Subsidies and W1TO Dispute Settlement:
Why Only Renewable Energy Subsidies Are Challenged, 18 J. INT'L Econ.
L. 261 (2015). See also Dirk De Bievre et al., No Iceberg in Sight: On the
Absence of WTO Disputes Challenging Fossil Fuel Subsidies, 17 INT'L ENVTL.
AGREEMENTS: PoL. L. & Econ. 411 (2017); JokL P. TracuT™MAN, ICTSD,
FossiL FUEL SuBsipiEs REDUCTION AND THE WORLD TRADE ORGANIZA-
TION (2017); Cleo Verkuijl et al., Tackling Fossil Fuel Subsidies Through In-
ternational Trade Agreements: Taking Stock, Looking Forward, 58 VA. J. INT'L
L. 309 (2019).

215. Verkuijl et al., supra note 214.

216. Id. See also ICTSD, RerorMING FossiL FueL Sussipies THROUGH THE
TrADE SysTEM (2018).

217. See WTO, Building Trade Capacity, https:/[www.wto.org/english/tratop_e/
devel_e/build_tr_capa_e.htm (last visited Apr. 2, 2019).
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This could help WTO Members identify fossil fuel sub-
sidies that they need to notify, strengthening the transpar-
ency around this issue (see also Option 5B). Although there
is growing agreement among experts on how to define and
measure fossil fuel subsidies,”® capacity-building efforts
may assist governments in identifying specifically those
subsidies that fall under the definition set out by the WTO
ASCM. Conceivably, technical assistance could also help
build capacity to reform subsidies, as knowledge about
their existence is a key precondition for reform.?"

However, given that other international and nongov-
ernmental organizations such as the World Bank (through
its Energy Sector Management Assistance Program?*’),
the International Monetary Fund, and the Global Subsi-
dies Initiative are already active in this field, coordination
would be needed to avoid a duplication of efforts, other-
wise the added value of the WTO’s involvement would be
questionable.””! Moreover, without a clear mandate from
Members,?? it would be difficult for the WTQO secretariat
to focus technical assistance specifically on fossil fuel sub-
sidies, as opposed to subsidies in general.**

In addition, the potential feasibility of this option is
limited in that technical assistance and capacity-building
by the WTO secretariat have to be linked to the implemen-
tation of the WTO agreements. Although there are WTO
obligations applying to subsidies in general (e.g., notifica-
tion under Article 25 of the ASCM), there are no specific
obligations related to fossil fuel subsidies. Providing tech-
nical assistance for subsidy reform is very likely outside
the WTO secretariat mandate, and would require specific
expertise and resources that other international and non-
governmental organizations possess.’**

Technical assistance and capacity-building for fossil
fuel subsidies may be more feasible if carried out as part
of a broader effort to improve general compliance with the
ASCM obligations.”” Moreover, if any new agreement on
disciplines specifically focused on fossil fuel subsidies were
to be adopted (see Options 5E and 5F), it may be possible

to link technical assistance and capacity-building to those

218. Doug Koplow, Defining and Measuring Fossil Fuel Subsidies, in THE PoLrTiCs
oF FossiL FUeL SussiDIEs AND THEIR REFORM (Jakob Skovgaard & Harro
van Asselt eds., Cambridge Univ. Press 2018).

219. CHRISTOPHER BEATON ET AL., ICTSD, A GuUiDEBOOK TO FOssiL-FUEL Sus-
sipY RErFOrRM (2013).

220. See Energy Sector Management Assistance Program, Home Page, htep://
www.esmap.org (last visited Apr. 2, 2019).

221. Interview 20.

222. This would likely require a ministerial decision. Interview 23. At present,
the mandate for technical assistance states: “The delivery of WTO technical
assistance shall be designed to assist developing and least-developed coun-
tries and low-income countries in transition to adjust to WTO rules and
disciplines, implement obligations and exercise the rights of membership,
including drawing on the benefits of an open, rules-based multilateral trad-
ing system.” See WTO, Doha Ministerial Declaration, q 38, WTO Doc.
WT/MIN(01)/DEC/1 (Nov. 20, 2001).

223. Interviews 17 and 20-22. Of course, like-minded Members can also agree
among themselves to engage in capacity-building and technical assistance;
but this can also be done outside the auspices of the WTO. Interview 22.
Another option is for the secretariat to work together with other interna-
tional organizations, such as UNEP. Interview 25.

224. Interviews 17 and 21.

225. Interview 22.
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disciplines. Overall, however, the feasibility of this option
seems low in the short term, but may be higher in the
medium to long term.

2. Option 5B: Strengthening Transparency of
Fossil Fuel Subsidies Through Increased
Disclosure

Under the ASCM, WTO Members are obliged to notify
their subsidies.??® However, the notification record of fossil
fuel subsidies is patchy (in line with broader notification
deficiencies).””” To improve notifications, Members could,
alone or with other Members, start to voluntarily notify
fossil fuel subsidies under the ASCM. Self-reporting could
help governments and other stakeholders better under-
stand what subsidies are being granted, and track efforts
to reform them over time. Although, as the Group of 20
(G20) experience has demonstrated,”* self-reporting may
mean that only a limited number of subsidies are notified,
it is a first step toward more transparency.

Beyond strengthening notifications on a voluntary
basis, Bacchus suggests to strengthen the enforceability of
existing notification obligations by “[m]andat[ing] full dis-
closure of fossil fuel subsidies under WTO rules.”? This
option would likely require an amendment (see Option
5E), as Article 25 of the ASCM (on notification) does not
specify which types of subsidies should be notified beyond
those meeting the definition of Articles 1-2,%° and does
not specify any consequences for incomplete notifications.
While mandatory disclosure would require an amend-
ment, another option already possible within existing
rules is counter-notification, with one Member bringing to
attention a measure by another Member that should have
been notified.?!

In addition to notifications under the ASCM, fossil
fuel subsidies (and their reform) have also been discussed

226. ASCM art. 25. See ASCM, Apr. 15, 1994, Agreement Establishing WTO,
Annex 1A, 1869 U.N.TS. 14, htps://www.wto.org/english/docs_e/
legal_e/24-scm_01_e.htm.

227. Gregory Shaffer et al., Can Informal Law Discipline Subsidies?, 18 J. INT'L
Econ. L. 711 (2015). See also Verkuijl et al., supra note 214. In Octo-
ber 2016, 89 Members had not yet filed their 2015 notifications and 63
Members had failed to file their 2013 notifications. The chair of the SCM
Committee lamented “discouragingly low compliance” and admitted that
“chronic low compliance caused a serious problem in the proper functioning
of the [ASCM].” Press Release, WTO, Chair Cites “Discouragingly Low”
Compliance With WTO Subsidy Notification Requirements (Oct. 25,
2016),  heeps://www.wto.org/english/news_e/news16_e/scm_28oct16_e.
htm.

228. Joseph E. Aldy, Policy Surveillance in the G-20 Fossil Fuel Subsidies Agree-
ment: Lessons for Climate Policy, 144 Crimaric CHANGE 97 (2017). Joel
Smith & Johannes Urpelainen, Removing Fuel Subsidies: How Can Inter-
national Organizations Support National Policy Reforms?, 17 INT'L ENVTL.
AGREEMENTS: PoL. L. & Econ. 327 (2017).

229. Baccnus, supra note 11, at 17. See also James Baccuus, ICTSD, TRIGGER-
ING THE TRADE TRANsITION: THE G20’s ROLE IN RECONCILING RULES FOR
TrADE AND CLIMATE CHANGE 17 (2018).

230. Article 1 of ASCM provides a detailed definition of “subsidies.” Article 2 of
ASCM explains under which conditions subsidies are deemed “specific.” See
ASCM, supra note 226.

. Henok B. AsmEerast, ICTSD, Puaasing Out Fossit Fuer Sussipies N
THE G20: PROGRESS, CHALLENGES, AND WAYS FORWARD (2017).
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in TPRs under the TPRM (see also Option 2B above).
Members alone, or working together, could continue to
raise issues related to fossil fuel subsidies in this process.
Going further, the Trade Policy Review Body could ask
the secretariat to pay attention to fossil fuel support in its
discussion of subsidies for the energy sector, drawing on
external sources such as G20 peer reviews.””? While some
Members have encouraged the secretariat to do so,* fossil
fuel subsidies are not yet systematically evaluated.

Generally, improved transparency could help shed light
on the subsidies provided, especially by countries that
are not reporting or undergoing reviews in other forums.
Moreover, transparency can help avoid the emergence of
disputes, instead generating dialogue and promoting clar-
ity, as well as options for reform.?** However, any effort
to strengthen transparency should ensure that it does not
duplicate data collection efforts already taking place in
other international organizations and forums,* including
in the SDGs process.”*

In terms of feasibility of transparency initiatives, options
related to using the TPRM seem most feasible in the short
term.*’” Countries belonging to the Friends of Fossil Fuel
Subsidy Reform®* already seek to consistently raise the
issue in their questions and statements under the TPRM,
usually with a view of encouraging progress by other Mem-
bers.?? Although the WTO secretariat could seek to collect
more systematically data on fossil fuel subsidies without
formal approval of Members, it does require resources.?
In addition, if the secretariat were to start doing so only
for fossil fuel subsidies, it would likely raise questions from
WTO Members.

Self-notification could be a next step on the way to a
mandatory system, but it would require some Members
to take the lead and be confident that their notifications
would not necessarily lead to a challenge before the WTO
dispute settlement system. The Friends of Fossil Fuel Sub-
sidy Reform could be one such group.?*! The feasibility of
counter-notifications is limited in that they are likely to

232. Verkuijl et al., supra note 214.

233. Interview 24.

234. RoBERT WoOLFE, LETTING THE SUN SHINE IN AT THE WTO: How TraANs-
PARENCY BRINGS THE TRADING SysteM TO Lirk 22 (WTO, Staff Working
Paper No. ERSD-2013-03, 2013).

235. Interview 20.

236. SDG 12.c is the “rationaliz[ation of ] inefficient fossil-fuel subsidies that en-
courage wasteful consumption . . . including by restructuring taxation and
phasing out those harmful subsidies, where they exist, to reflect their envi-
ronmental impacts” (U.N. General Assembly, Transforming Our World: The
2030 Agenda for Sustainable Development, U.N. Doc. A/RES/70/1 (2015)).
To put SDG 12.c in practice, indicators are being developed to help mea-
sure progress. One of these indicators focuses specifically on measuring fos-
sil fuel subsidies. Interview 17.

237. Interviews 17, 20, and 25.

238. The Friends of Fossil Fuel Subsidy Reform are an informal group compris-
ing nine countries—Costa Rica, Denmark, Ethiopia, Finland, New Zea-
land, Norway, Sweden, Switzerland, and Uruguay—that seek to promote
fossil fuel subsidy reform.

239. Interview 17.

240. Interview 20.

241. Interviews 19, 21, and 23.
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trigger detailed scrutiny of the counter-notifying Member’s
own notifications.?*?

Lastly, any mandatory obligation to disclose fossil fuel
subsidies would likely run into significant opposition, at
least in the short to medium term. Generally, new noti-
fication requirements would likely only be accepted if
accompanied by new rules focused specifically on fossil
fuel subsidies, as can be seen in the cases of agriculture
and fisheries subsidies (the latter still under negotiation).?*?
Nonetheless, transparency of fossil fuel subsidies could be
addressed in proposals to improve notifications on sub-
sidies in general (e.g., as tabled by the EU in 2018%) or
notifications in general (e.g., as tabled by the United States
in 2017%%).24¢

Strengthening transparency under the WTO could
receive a boost if progress is made a part of the SDGs
process. Under SDG 12.c.1, UNEP is leading efforts to
develop a methodology for measuring fossil fuel subsidies.
If this methodology is adopted, UNEP would be respon-
sible for collecting data on United Nations Members for
the period 2020-2030. This could reinforce efforts under
the WTO, including on notifications.”” More generally,
increasing available data on Members’ subsidies can exert
a positive influence on transparency under the WTO.*#
Another way to pursue this objective at the WTO is by
strengthening transparency through RTAs.?#

In short, strengthening transparency through the WTO
is feasible in the short term on a voluntary (as opposed to
mandatory) basis, specifically through the TPRM process,
where issues related to fossil fuel subsidies can be raised by
some Members. However, strengthening fossil fuel subsidy
notifications will likely require some Members to set the
example, or will need to be linked to broader proposals on
strengthening notifications.

3.  Option 5C: Pledge-and-Review of
Fossil Fuel Subsidies

There is another option to strengthen transparency. WTO
Members, again, acting alone or in a small group with other
Members, could make a nonbinding pledge to eliminate or
progressively reduce their fossil fuel subsidies. They could
then follow up reporting progress and reviewing each oth-
er’s advances.” The regular pledge of subsidy reform could
make it part of a bargaining process, allowing Members to

242. Interview 17.

243. Interview 20.

244. Report on Implementation of Free Trade Agreements, supra note 168.

245. General Council/Council for Trade in Goods, Procedures to Enhance Trans-
parency and Strengthen Notification Requirements Under WTO Agreements—
Communication From the United States, WTO Doc. JOB/GC/148-JOB/
CTG/10 (Oct. 30, 2017).

246. Interviews 21 and 24.

247. Interviews 17 and 18.

248. Interview 22.

249. Interview 17.

250. Verkuijl et al., supra note 214.
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trade off commitments to reform fossil fuel subsidies with
other trade-related commitments.*"

The rationale of this option would be to extend existing
pledge-and-review processes on fossil fuel subsidies (nota-
bly the voluntary peer reviews under the G20 and APEC)
to other WTO Members. The adoption of (voluntary) com-
mitments by states to reform or remove fossil fuel subsi-
dies can increase the reputational costs of reneging on that
commitment.”* The process itself could even be seen as a
confidence-building exercise that could pave the way for
binding disciplines on fossil fuel subsidies, through which
countries could show that they are undertaking reform and
get acknowledgement for their achievements through an
institution such as the WTO.*

The feasibility of this option may be constrained, given
that making voluntary pledges is not a common process
in the context of the WTO. Moreover, Members may fear
being challenged before WTO dispute settlement if they
fail to fulfill their pledges.* Like other options, the fea-
sibility would increase if a small group of countries rather
than the whole WTO membership were involved.? The
group could seek to enact this informally, by launching
such a process on the margins of a WTO meeting.”

However, if it were to be a formal initiative under the
WTO, the option would likely need the support of at least
G20 and APEC members to avoid a duplication of efforts.”’
While these groups have made commitments to phase out
and rationalize ineflicient fossil fuel subsidies, getting their
Members, including the world’s largest economies, to fol-
low up under the umbrella of the WTO presents a sig-
nificant political hurdle. Another challenge would be to
convince WTO Members that the WTO rather than, for
instance, the United Nations” High-Level Political Forum
on Sustainable Development®® is an appropriate venue for
extending pledge-and-review to countries other than the
G20 and APEC.»’

The short-term feasibility of pursuing this option within
the WTO therefore seems low, but a small group of Mem-
bers acting outside the formal process on a voluntary basis

would increase its chances.

4.  Option 5D: Adopting a Political Declaration
on Fossil Fuel Subsidies

A further option is for WTO Members, or a subset thereof,
to adopt a political declaration on fossil fuel subsidies. Such

251. TRACHTMAN, supra note 214, at 18.

252. Smith & Urpelainen, supra note 228.

253. Interview 20.

254. Interview 22.

255. Interview 20.

256. Interview 24.

257. Interview 17.

258. The High-Level Political Forum is a United Nations body that plays a key
role in the follow-up and review of Agenda 2030, including the SDGs. See
United Nations Sustainable Development Goals, High-Level Political Forum
on Sustainable Development, https://sustainabledevelopment.un.org/hlpf
(last visited Apr. 2, 2019).

259. Interview 19.
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an initiative could take the form of statements of intent
regarding fossil fuel subsidies in the context of the WTO.
For instance, although discussions in the CTE occasion-
ally touch upon the issue, Members could agree to con-
tinue discussing fossil fuel or wider energy subsidies within
the CTE, and specify that the CTE’s mandate should
include discussions on how they could be reformed within
the WTO.

Moreover, WTO Members could more generally state
their support for addressing the issue under the WTO. The
2017 “Fossil Fuel Subsidies Reform Ministerial Statement,”
adopted by 12 Members at WTO MC 11, is an example.**
However, the number of signatories was relatively limited.
Friends of Fossil Fuel Subsidy Reform Members that are
also EU Member States (Denmark, Finland, and Sweden)
were not able to sign up because the EU as a whole did not
sign up.**!

In terms of feasibility, the question therefore is whether
more countries will be willing to sign up to it in the future.
A separate communiqué**® by the Friends of Fossil Fuel
Subsidy Reform (released, outside of the trade context, in
2015) was endorsed by other countries outside the group
(including G7 members Canada, France, Italy, the United
Kingdom, and the United States). This shows that more
countries are supportive of the issue,”* but it remains to be
seen whether they are also willing to address the issue in
the context of the WTO.

Mobilization of other countries by the existing signa-
tories will be needed.?** The challenge will be to move
the issue forward by becoming more concrete, while at
the same time also attracting more support. Nonetheless,
it can be seen as positive that the initial declaration was
signed by 12 Members. In comparison, the first statement
in the WTO on the need to address fisheries subsidies was
made by only one Member, New Zealand, in 1998.® In
the case of fisheries subsidies, however, initial political
declarations were followed up by concrete proposals. This
would need to happen as well for the political declaration
on fossil fuel subsidies.>*

In short, while the feasibility of (further) political dec-
larations on fossil fuel subsidies is high, questions remain
about the number of Members prepared to sign up, and
whether future text can go beyond the MC 11 ministe-
rial statement taking concrete steps toward the adoption

260. WTO Ministerial Statement, Fossil Fuel Subsidies Reform, WTO Doc. WT/
MIN(17)/54 (Dec. 12, 2017). The statement was made by Chile, Costa
Rica, Iceland, Liechtenstein, Mexico, the Republic of Moldova, New Zea-
land, Norway, Samoa, Switzerland, the Separate Customs Territory of Tai-
wan, Penghu, Kinmen and Matsu, and Uruguay.

. Interview 20. Trade is an exclusive competence of the EU (Article 3 of
the Treaty on the Functioning of the European Union), meaning only the
EU—through the European Commission—can act in international trade
negotiations. As such, EU Member States could not separately sign up to
the ministerial statement without the support of the full EU membership.

262. Friends of Fossil Fuel Subsidy Reform, Fossil-Fuel Subsidy Reform Com-

muniqué (2015), heep://fifsr.org/communique/.

263. Interviews 17 and 21.

264. Interview 19.

265. Interview 24.

266. Interview 21.
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of commitments or disciplines on fossil fuel subsidies at

the WTO.

5. Option 5E: Amending the ASCM so as to
Address Fossil Fuel Subsidies

Another way of addressing the issue through the WTO
would be to change existing disciplines for fossil fuel sub-
sidies. This could be done, for instance, by including fossil
fuel support as a category of prohibited subsidies (in addi-
tion to export subsidies and local content subsidies) under
Article 3 of the ASCM.?¥” Any such provision need not
apply to all fossil fuel subsidies, but could be limited to
a specific subset, for instance based on particular trade-
related or environmental effects.

This, in turn, may require a change to the “adverse
effects” criterion of the ASCM, which currently only
focuses on adverse trade effects. Heloisa Pereira proposes
a prohibition for “the most egregious kinds of subsidies”
to fossil fuels, including those for new coal-fired power
plants, for new fossil fuel exploration and extraction, or
for infrastructure for the fossil fuel industry.*® Even if lim-
ited in scope, a prohibition could provide a strong signal,
backed by the WTO’s dispute settlement system, pushing
countries to phase out this specific support.

Multilateral and regional negotiations on fisheries sub-
sidies could be used as an example of how to distinguish
between different types of measures in this regard. For
instance, the targeting of subsidies used to support ille-
gal, unreported, and unregulated fishing in the CPTPP
demonstrates how trading partners can agree on a specific
category of prohibited subsidies.?® The TPP seeks to link
subsidy prohibitions to “negative effects” (based on “the
best scientific evidence available”) on overfishing.”® Simi-
larly, in the WTO negotiations on fisheries subsidies, it was
suggested to prohibit a wide range of measures taking into
account the particular characteristics of the sector.””!

Any prohibition could take into account the type of
Member and provide for special and differential treatment,
for instance exempting least developed countries or linking
to provisions on technical assistance and capacity-build-
ing. Exemptions could also be made for countries that can
prove subsidies are needed to support low-income com-

267. Gary Horuick & PeGGY A. Crarke, ICTSD, RETHINKING SUuBSIDY Disci-
PLINES FOR THE FUTURE 14 (2016).

268. HeLorsa Pereira, ICTSD, How tHE WTO CaN HeLr TackLE CLIMATE
CHaNGE THrOUGH Fossit FueL Sussipy Rerorm: Lessons FRoMm THE
FisueriEs NEGOTIATIONS 13-14 (2017).

269. CPTPP, art. 20.16.5(b), https://www.mfat.govt.nz/en/trade/free-trade-ag-
reements/free-trade-agreements-in-force/cptpp/comprehensive-and-pro-
gressive-agreement-for-trans-pacific-partnership-text.

270. Id. art. 20.16.5(a).

271. WTO, Draft Consolidated Chair’s Text of the AD and SCM Agreements, An-
nex VIII, Article I, WTO Doc. TN/RL/W/213 (Nov. 30, 2007). One pro-
posed prohibition specifically related to the environmental impact of the
subsidy: “any subsidy . . . the benefits of which are conferred on any fishing
vessel or fishing activity affecting fish stocks that are in an unequivocally
overfished condition shall be prohibited” (supra Annex VIII, Article 1.2).
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munities, or prohibitions could be phased in gradually for
some or all countries.””

Expanding the category of prohibited subsidies would
amount to an amendment, and would as such be subject to
the constraints outlined under Option 1A. But even before
an amendment could be agreed upon, there would need to
be a negotiating mandate. Given that no new negotiating
mandates have been agreed since the Doha Round, and
with a reluctance of a group of WTO Members to address
new issues when the existing negotiating mandate has not
been concluded, it is unlikely that discussions on amend-
ing the ASCM would start any time soon.””? Even in the
case of fisheries subsidies, negotiations have continued for
almost 20 years, and have not been concluded yet.?”

More generally, a challenge would be to get the pro-
hibition right. While proposals focusing on a specific set
of fossil fuel subsidies may be successful, it would be dif-
ficult, for instance, to achieve common ground on which
subsidies are “the most egregious” or under which con-
ditions exemptions may apply. A historical example also
suggests that prohibitions lead to calls for exemptions.
The 1951 Treaty of Paris, which created the European
Coal and Steel Community (the precursor to the EU),
prohibited all coal (and steel) subsidies, but within little
more than a decade, derogations from that prohibition
had become commonplace.””

Having said that, the possible conclusion of negotiations
on fisheries subsidies disciplines may offer an important
precedent and generate momentum toward disciplines on
fossil fuel subsidies in the longer run.””® While the pros-
pects for an amendment are therefore low in the short to
medium term, they may improve in the long term.

6. Option 5F: A New WTO Agreement on
Fossil Fuel Subsidies

Although new disciplines for fossil fuel subsidies could
be incorporated into the ASCM through an amendment,
another option is to adopt a separate WTO Agreement on
Fossil Fuel Subsidies. This could be concluded as a plurilat-
eral agreement among a subset of WTO Members.”” The
advantage of a focused approach would be the limitation
of the risk to open up other issues and subsidies within the
same discussion.

The prospects of a specific agreement, even a plurilateral
one, depend very much on some of the major countries
(in terms of trade flows and size of these subsidies) get-
ting on board (e.g., China, the EU, Japan, and the United
States). At present, securing their participation is likely to

272. Verkuijl et al., supra note 214.

273. Interviews 19, 21-23, and 25.

274. Interview 21.

275. Interview 21. See also Ronald Steenblik et al., Fossil Fuel Subsidies and the
Global Trade Regime, in THE PoLrtics oF FossiL FUEL SuBsIDIES AND THEIR
REFORM, supra note 218.

276. Interview 22.

277.1CTSD, supra note 216.
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be difficult.?”® However, the critical mass needed for an
Agreement on Fossil Fuel Subsidies is ultimately a political
decision by its proponents.*””

Even if plurilateral negotiations are launched, it may
be hard to reach an agreement, as ongoing negotiations
among seemingly like-minded countries on the EGA and
the Trade in Services Agreement show.”®® It would be
important for the participating countries to be convinced
of the benefits of reforming subsidies, knowing that others
may not take the same action.?®' The agreement could cover
energy subsidies, or energy sector reform”** more broadly,
giving countries with an interest in renewable energy sub-
sidies an incentive to participate. While it would be more
complex, it may also be more politically palatable.?®

In short, any new Agreement on Fossil Fuel Subsidies
seems likely only in the medium to long term.

Ill. Conclusions and Policy
Recommendations

This Article has analyzed a range of policy options to
improve coherence between the international trading sys-
tem and climate action in greater depth than the existing
literature has done so far. It sheds light on what options
may be worth exploring further by trade and climate
policymakers, nongovernmental organizations, and inter-
national organizations interested in ensuring that the inter-
national trading system helps to achieve the goals of the
Paris Agreement.

We argue that legal changes at the WTO appear to be
difficult in the near future, particularly in the current geo-
political climate of trade wars among key Members like
China and the United States,”®* and the ongoing impasse
regarding the appointment of new Appellate Body judges.
The low prospect of legal changes in the WTO does not
mean, however, that all possibilities for the trade system to
work for climate action are exhausted. It only means that
other policy options need to be explored.

Based on our analysis, we propose the following six ways
to support the Paris Agreement in the near term.

1. Leverage regional trade agreements. This could
be done by including climate-related provisions
in new RTAs. In addition, countries can review
and renegotiate existing RTAs for this purpose.

2. Engage in plurilateral efforts with like-minded
WTO Members (eg, the EGA). Policymak-

ers, for instance in China and the EU, could

278. Interviews 20 and 25.

279. Interview 17.

280. Interview 23.

281. Interview 22.

282. Interview 25.

283. Interview 20.

284. Cra1G VANGRASSTEK, THE TRADE Poricy OoF THE UNITED STATES UNDER
THE TRUMP ADMINISTRATION (European Univ. Institute, EUI Working Pa-
per No. RSCAS 2019/11, 2019).
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revive the stalled negotiations on the EGA. In
particular, they should focus on defining envi-
ronmental goods and identifying the common
interest of the Parties involved. New plurilateral
agreements or cooperative engagement on spe-
cific areas, such as BCAs and fossil fuel subsidy
reform, could also be explored (see below).

3.  Use WTO and UNFCCC forums more inten-
sively. Existing institutional exchange and coor-
dination between forums such as the WTO
CTE and the UNFCCC’s Improved Forum
on the Impact of the Implementation of the
Response Measures should be intensified. This
could be done by systematically addressing cli-
mate change through the CTE, by carrying out
studies on the impacts of trade-related climate
policies through the Improved Forum, and
by regular meetings between the WTO and
UNEFCCC secretariats.

4. Include climate-related issues in the WTO TPRM
on a voluntary basis. W'TO Members would vol-
untarily include a gradually increasing amount
of information on their climate-related trade
measures, and vice versa. Members could raise
climate-related queries during TPRs.

5. Advance border carbon adjustments in a coali-
tion of like-minded countries. Though BCAs
have been controversial in the past, by working
together on the design and implementation of
BCAs, like-minded countries could ensure that
this policy does not turn into a disguised form
of protectionism. They could agree on accepted
features of a BCA, and reciprocally pledge not
to contest a BCA imposed by one participating
country against another. Over time, the group
of countries could expand, becoming a catalyst
for broader and eventually multilateral action.

6. Promote fossil fuel subsidy reform through a small
group of WTO Members. Fossil fuel subsidies
are already addressed by a small group of WTO
Members in the context of TPRs, and a group of
12 countries adopted a ministerial statement in
2017 calling on the WTO to discipline them. A
way forward would be to gradually expand the
group of countries raising fossil fuel subsidies
in the WTO to include Members responsible
for sizeable subsidies (such as China, the EU,
India, and the United States). Moreover, Mem-
bers can help increase transparency by volun-
tary notification of fossil fuel subsidies, and
continuing to include such subsidies in TPRs.

The issue areas covered in this Article are by no means
exhaustive. Options related to other issues worth consider-
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ing are manifold, including subsidies for renewable energy,
the use of free allocation in emissions trading systems, the
transfer of climate-friendly technologies and intellectual
property rights protection, promotion of climate-friendly
investment, and climate-friendly government procure-
ment. As we shed some light on general proposals that
are relevant for those issues as well, we leave it to further
research to draw on our results and analyze specificities in
more detail.*®

Although we have sought to present our reasoning for
the feasibility of each option as cleatly as possible, we
acknowledge that feasibility is the result of a complex and
dynamic set of factors that cannot all be captured and are
difficult to predict. The assessment can serve as a compass
of which options may be worth exploring in greater detail
by those actors—including governments and non-state
actors—keen to make the international trade system work
for the promotion of climate protection.

By sketching which options may be feasible in the
short term, we have offered an indication of what may be
worth exploring in more detail in the near future. This
approach also shows that the options that are considered
more desirable (e.g., from the perspective of environmental
effectiveness or legal certainty) by governments or nongov-
ernmental organizations, but seem infeasible in the short
term, require more political capital and research. The dis-
cussion in this Article is therefore not meant to arrive at
any conclusions on which options should be prioritized
or discarded. As is the case for many other issues in trade
negotiations, all options may need to remain on the table,
given that political windows of opportunity may open (or
close) unexpectedly, and the pursuit of some initiatives (or
even just their consideration, as in the case of BCAs) might
improve the prospects of other solutions. So, while we have
offered some suggestions on which options may look more
promising in the short term, this does not mean that other
options should be forgotten altogether. Starting with the
low-hanging fruit of seemingly feasible options can indeed
make other options more feasible in the medium term.

Views expressed by interviewees were personal, and do not
necessarily represent those of the governments or organiza-
tions they are affiliated with. Several interviewees asked that
their comments be kept anonymous. Out of respect for this
request, the interview numbers indicated in the footnotes do
not correlate either with the alphabetical sequence of inter-
viewees below, or with the chronological sequence of inter-
views. Their only function is to distinguish the interviews
from each other, and not to ascribe any comment or state-
ment to a partz'cular interviewee.

285. For instance, the suggestion by the E15 Expert Group to “[s]pecify that
Article XX of the GATT applies to the Agreement on Subsidies and Coun-
tervailing Measures (ASCM), so that subsidies intended to support climate
action may deviate from the general obligations” (BaccHus, supraz note 11,
at 17, Policy Option 17) is one that would likely require an amendment or,
at a minimum, an authoritative interpretation of this provision. The rel-
evant procedures for amendment and authoritative interpretations and also
their political feasibility are discussed in general options 1A and 1C, supra
Section IT.A.
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Annex 2. List of Interviewees (in alphabetical order)

Organization

Date of Interview

Christophe Bellmann

International Centre for Trade and Sustainable

Development, Geneva, Switzerland May 30,2018
Alvaro Cedeno Permanent Mission of Costa Rica to the WTO, April 26. 2018

Geneva, Switzerland P ’
Brent Cloete DNA Economics, Pretoria, South Africa May 11,2018
Aaron Cosbey International Institute for Sustainable .

Development, Winnipeg, Canada April 23, 2018
Assia Elgouacem Organisation for Economic Co-operation and June 6, 2018

Development, Paris, France .
Luis Fernandez Permanent Mission of Costa Rica to the WTO, June 7,2018

Geneva, Switzerland . ’
Charlotte Frater Permanent Mission of New Zealand to the

WTO, Geneva, Switzerland May 28,2018
Arunabha Ghosh Council on Energy, Environment, and Water

(CEEW), New Delhi, India May 9, 2018
Kateryna Holzer Universitdt Bern, Switzerland May 15,2018
Gary C. Hufbauer Peterson Institute for International Economics,

Washington, D.C., USA May 7, 2018
Mario lanotti Italian Ministry for the Environment, Rome, Italy April 27,2018
Joy Aeree Kim UNEP, Geneva, Switzerland May 30, 2018
Simon Lester Cato Institute, Washington, D.C., USA April 25, 2018
Joshua Meltzer Brookings Institution, Washington, D.C., USA May 16,2018
Henrique Pacini United Nations Conference on Trade and .

Development (UNCTAD), Geneva, Switzerland April 27,2018
Joost Pauwelyn Graduate Institute of International and May 9. 2018

Development Studies, Geneva, Switzerland v7
Felipe Pietrini Permanent Mission of Mexico to the WTO, ne 6.2018

Geneva, Switzerland Ju ’
Rodrigo Polanco World Trade Institute, Bern, Switzerland May 8, 2018
Yash Ramkolowan DNA Economics, Pretoria, South Africa May 14,2018
Malena Sell Ministry of Foreign Affairs, Helsinki, Finland May 30, 2018
Ambassador Syed Taugqir Shah Permanent Mission of Pakistan to the WTO, 21,2018

Geneva, Switzerland e 2L
Ronald Steenblik Organisation for Economic Co-operation and

Development, Paris, France June 6, 2018
Ludivine Tamiotti WTO, Division of Trade and Environment, May 16.2018

Geneva, Switzerland e
Vangelis Vitalis Ministry of Foreign Affairs and Trade, Welling- 13.2018

ton, New Zealand June 13,
Jake Werksman European Commission, Brussels, Belgium April 24, 2018
Wei Zhuang International lawyer, Geneva, Switzerland April 27,2018
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