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I.	 Introduction

Monetary exactions are a tool that can mitigate the envi-
ronmental or other public harms of land development. 
Local governments commonly impose fees, or monetary 
exactions, on new development to offset public costs such 
development will impose, such as exacerbated traffic con-
gestion. This Essay argues that monetary fees offer signifi-
cant potential as a tool to help local governments manage 
land development’s contribution to climate change. Such 
“climate exactions” can put a price on the carbon emissions 
attributable to new development, such as increased vehicle 
miles travelled by new residents of a car-dependent subdivi-
sion. They can also mitigate development that reduces the 
jurisdiction’s natural resiliency to climate change. While 
no jurisdiction has yet imposed exactions to address such 
climate problems, exactions are commonly used to address 
other negative externalities and public service needs and 
provide a promising legal template for climate concerns.

II.	 Why “Climate Exactions”?

Land development can exacerbate climate change and its 
consequences. New development can increase a jurisdic-
tion’s greenhouse gas (“GHG”) emissions in many ways, 
such as by locating new residences, workplaces, or retail in 
areas not served by public transit, leading to increased driv-
ing. Development also affects the land’s ability to respond 
to the impacts of climate change. For example, structures 
like sea walls built to protect development from sea-level 
rise can damage beaches and wetlands, encourage even 
greater development behind the wall (increasing risks of 
catastrophic failure), and aggravate flooding and erosion of 
neighboring properties.1 If we are to successfully address 
land development’s role in climate change, we will have to 
address both its contributions to emissions and its effect on 
climate resilience.

1.	 Jessica Grannis, Adaptation Tool Kit: Sea-Level Rise and Coastal 
Land Use 6 (2011).

Land development is regulated primarily at the local 
government level. In recent years, there has been substan-
tial regulatory action at the federal and state levels to reduce 
emissions from large stationary sources2 and vehicles.3 
Although continuation of such initiatives at the federal 
level now appears doubtful, federal efforts will have little 
impact on the land use patterns that drive transportation 
decisions. Rather, local planning decisions influence these 
patterns: they influence where and how people travel. In 
addition to cleaner fuels and more efficient vehicles, reduc-
ing emissions from transportation requires reducing miles 
traveled by fossil fuel vehicles, which is heavily influenced 
by land development patterns and the availability of tran-
sit. Additionally, while stationary sources like power plants 
are already part of an existing national regulatory regime 
for air emissions and other pollutants, it is much harder to 
regulate emissions from many small, distributed sources of 
emissions like buildings and transportation, at the national 
(or even state) level.

Local governments, on the other hand, have signifi-
cant experience employing land use tools to mitigate 
environmental concerns.4 Although local governments 
may want to take vigorous regulatory action to reduce 
emissions, aggressive prohibitions on development may 
expose them to liability for regulatory taking (and may 
not be desirable for other policy reasons like economic 
development goals).5 The costs of litigating regulatory 
takings claims—let alone paying large compensation 
awards—are daunting, and lawyers for property owners 
are well aware of this vulnerability.

One promising approach that has not yet been applied 
to carbon emissions or adaptation is the use of monetary 

2.	 See, e.g., Clean Power Plan: What EPA Is Doing, U.S. Envtl. Prot. Agen-
cy (July 17, 2015), http://www2.epa.gov/carbon-pollution-standards/
what-epa-doing.

3.	 See, e.g., Cars and Light Trucks: Vehicle Standards and Regulations, U.S. En-
vtl. Prot. Agency (Oct. 23, 2015), http://www.epa.gov/otaq/standards.
htm.

4.	 See generally John R. Nolon, Protecting the Environment Through 
Land Use Law: Standing Ground (2014).

5.	 Takings problems arising from regulatory efforts to adapt to climate change 
are discussed in J. Peter Byrne, The Cathedral Engulfed: Sea-Level Rise, Prop-
erty Rights, and Time, 73 La. L. Rev. 69 (2012). See also James G. Titus, 
Rising Seas, Coastal Erosion, and the Takings Clause: How to Save Wetlands 
and Beaches Without Hurting Property Owners, 57 Md. L. Rev. 1279 (1998).

A R T I C L E

Climate Exactions
by J. Peter Byrne and Kathryn A. Zyla

J. Peter Byrne is the J. Hampton Baumgartner Chair in Real Property Law at Georgetown University Law Center and 
Faculty Director at Georgetown Climate Center. Kathryn A. Zyla is the Deputy Director at Georgetown Climate Center.

This Article is adapted from Peter J. Byrne and Kathryn Zyla, 
Climate Exactions, 75 Md. L. Rev. 758 (2016), and is reprinted 
with permission.

Copyright © 2017 Environmental Law Institute®, Washington, DC. Reprinted with permission from ELR®, http://www.eli.org, 1-800-433-5120.



8-2017	 NEWS & ANALYSIS	 47 ELR 10667

exactions. Climate exactions could condition new develop-
ment upon payment for its impact on greenhouse gas emis-
sions or the jurisdiction’s climate change resiliency and use 
the funds to mitigate the impact.

An exaction is a required conveyance to the govern-
ment of money or real property in exchange for the grant 
of a discretionary development permit.6 The government 
then uses the property or money to mitigate some pub-
lic harm from the proposed development. Today, despite 
decades of scholarly criticism,7 exactions are a ubiquitous 
feature of the development process, requiring conveyances 
or fees to remedy increased traffic, overburdened schools, 
and a growing lack of affordable housing, among myriad 
other needs. Exactions permit developments to go forward 
despite their generation of public harms because they pro-
vide the means to mitigate those harms.

In Nollan v. California Coastal Commission8 and Dolan 
v. City of Tigard9 the United States Supreme Court 
required that every exaction have an “essential nexus” 
with a public harm justifying regulation10 and that the 
value of the property exacted be “roughly proportional” 
to the degree of harm threatened by the proposed devel-
opment.11 So long as the requirements are met, the use 
of exactions to address public harms is permissible under 
Nollan and Dolan.

Monetary exactions have become a particularly impor-
tant form of exaction. Rather than conveying to the gov-
ernment an interest in real property, the developer pays the 
government an equivalent in money, which the govern-
ment then spends to mitigate the public harm attributable 
to the development.12 These development impact fees can 
be assessed for a wider range of community needs than can 
land exactions.13

An important safeguard is that the funds collected must 
be segregated in an account that may be used only to miti-
gate the harm for which the money was exacted.14 Many 
jurisdictions have legislated schedules of impact fees, which 
provide generally applicable formulas or tables of mone-
tary charges for specific types and scales of development.15 
Developers may prefer monetary exactions, and legisla-

6.	 See, e.g., Mark Fenster, Takings Formalism and Regulatory Formulas: Exac-
tions and the Consequences of Clarity, 92 Calif. L. Rev. 609, 623–24 (2004).

7.	 See, e.g., Robert C. Ellickson, Suburban Growth Controls: An Economic and 
Legal Analysis, 86 Yale L.J. 385, 465–67, 510 (1977) (criticizing exactions 
as unfair and inefficient burdens imposed by cartels of current homeowners).

8.	 483 U.S. 825 (1987).
9.	 512 U.S. 374 (1994).
10.	 Id. at 386; Nollan, 483 U.S. at 837.
11.	 Dolan, 512 U.S. at 391.
12.	 See, e.g., Sinclair Paint Co. v. State Bd. of Equalization, 937 P.2d 1350, 1355 

(Cal. 1997).
13.	 See Julian Conrad Juergensmeyer & Thomas. E. Roberts, Land Use 

Planning and Development Law 318–21 (3d ed. 2013).
14.	 See Ronald H. Rosenberg, The Changing Culture of American Land Use 

Regulation: Paying for Growth With Impact Fees, 59 SMU L. Rev. 177, 228 
(2006).

15.	 See Juergensmeyer & Roberts, supra note 13, at 319–22.

tive development fees in particular, to in-kind exactions as 
being more predictable and transparent.

In Koontz v. St. Johns River Water Management District, 
the Supreme Court held that the constitutional test for 
exactions applies to monetary exactions as well.16 Justice 
Alito’s opinion in Koontz affirms the value of exactions 
more forcefully than any prior Court opinion: “Insisting 
that landowners internalize the negative externalities of 
their conduct is a hallmark of responsible land-use policy.”17

This Essay will argue that Koontz does not pose a sig-
nificant barrier to the use of climate exactions. Rather, cli-
mate exactions fall squarely within the Court’s approval of 
monetary exactions that mitigate public harms.18 They can 
be structured to avoid the undue “leverage” that the Court 
identified as the rights violation, and to operate with trans-
parency. Indeed, climate exactions can be assessed follow-
ing established formulas that provide objective calculation 
of proportionality.

III.	 Applying a “Climate Exaction”

This Section will suggest ways in which exactions might be 
used to address both emissions and loss of adaptive capac-
ity caused by development.

A.	 Climate Exactions to Address GHG Emissions

In the emissions context, developers might be charged 
a climate exaction based on the calculated “emissions 
impact” of the development. For example, the develop-
ment may be found to generate substantial new automobile 
travel and therefore increased emissions from driving. The 
jurisdiction could use a fee on these emissions to invest in 
infrastructure to encourage more walking and biking to 
offset the emissions caused by increased motor vehicle traf-
fic. The jurisdiction might also use a fee to support energy 
efficiency programs to offset emissions caused by energy 
use in the new building itself. In either case, the use of 
a monetary exaction allows the jurisdiction to pool funds 
received from multiple projects to make broader infrastruc-
ture investments that benefit the community in ways that 
individual on-site mitigation projects could not.

1.	 Demonstrating an Essential Nexus for an 
Emissions Fee

Development fees offer the flexibility to identify the most 
cost effective mitigation investments wherever they occur. 

16.	 Koontz v. St. Johns River Water Mgmt. Dist., 133 S. Ct. 2586, 2603 
(2013). Koontz did not address whether the heightened scrutiny of Nollan/
Dolan applies to legislatively scheduled impact fees. The analysis in this Es-
say assumes that Nollan/Dolan will apply to climate exactions.

17.	 Id. at 2595.
18.	 See infra Part III.
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However, this flexibility may raise questions about whether 
a geographically distant mitigation project bears a strong 
enough nexus to the impact caused by the development. 
GHG emissions may offer a clearer nexus between impact 
and mitigation activity than other measures, even if the 
mitigation project occurs elsewhere in the jurisdiction.

Courts have been flexible with the scope of the nexus, 
as long as one can be demonstrated.19 For a fee imposed 
to mitigate a development’s GHG emissions, the loca-
tion of the mitigation project and the source of emissions 
reduced matter less than a fee based on infrastructure 
demand. Because climate change is a global problem, 
and GHGs mix uniformly in the atmosphere, emissions 
increases in one part of town can be “offset” by emissions 
reductions elsewhere.

A local government provides a logical boundary 
within which to reduce net emissions.20 In communities 
with jurisdictionwide GHG emissions reduction goals 
the local government aligns with the geographic area in 
which mitigation strategies would occur, providing for a 
relatively straightforward administration of the program. 
Economically, it can be far more affordable to achieve 
GHG reductions across a wider geographic area than in a 
facility-by-facility manner.21 By pooling mitigation fees the 
jurisdiction can make the best use of funds by directing 
them to the most cost-effective reduction opportunities. As 
long as the community identifies a governmental interest 
in reducing GHG emissions,22 and assures that the fees will 
be spent to reduce emissions within the jurisdiction, the 
nexus test would be satisfied.23

2.	 Demonstrating Rough Proportionality for an 
Emissions Fee

In order to pass the rough proportionality test, local offi-
cials would have to show that approximately the same level 
of emissions would be reduced by the mitigation effort as 
would be increased by the development project.

A strategy that quantified GHG emissions resulting 
from the traffic impacts of a development would most 
closely resemble the impact fees local governments cur-
rently impose. However, there is no legal reason to limit 
the emissions analysis to the gases resulting from trans-
portation, as long as a nexus can be shown between the 
mitigation strategy and the development. Therefore, local 
officials might also calculate the contribution that the 

19.	 Id. at 875.
20.	 See, e.g., Local Examples of Climate Action, U.S. Envtl. Prot. Agency, 

http://www3.epa.gov/statelocalclimate/local/local-examples.html (last vis-
ited Dec. 16, 2015).

21.	 A. Denny Ellerman et al., Pew Ctr. on Global Climate Change, Emis-
sions Trading in the U.S.: Experience, Lessons, and Considerations 
for Greenhouse Gases iii (2003), http://www.c2es.org/publications/
emissions-trading-us-experience-lessons-and-considerations-greenhouse- 
gases.

22.	 U.S. Envtl. Prot. Agency, supra note 20.
23.	 To demonstrate that the nexus is truly in place, it would likely be impor-

tant for communities to isolate funds collected for a given impact. See supra 
Part II.

development makes to emissions from its energy use or 
other sources.

a.	 Rough Proportionality: 
Transportation Emissions

It is relatively easy to quantify the GHG emissions associ-
ated with increased traffic, and even to estimate the reduc-
tions that could be achieved by investing in bicycling and 
walking infrastructure. Planners already estimate the traf-
fic impacts of new development in order to establish uncon-
troversial development fees to improve road infrastructure. 
Travel demand forecasting models analyze the impacts of a 
given development project on the transportation system.24 
In order to calculate the GHG emissions associated with 
that travel, the travel forecast can then be fed into a trans-
portation GHG modeling tool, such as the EPA’s MOVES 
(“Motor Vehicle Emissions Simulator”).25

Traditional transportation impact fees use metrics like 
level of service (“LOS”), which identify the infrastructure 
service the local government will provide the community 
(e.g., x miles of road per capita), and then impose a fee on 
the development to cover the incremental infrastructure 
needed to maintain that LOS.26 Recently, some progressive 
jurisdictions have started to develop multi-modal LOSs in 
addition to automobile-focused LOSs.27 However, using 
GHGs instead of some version of LOS might simplify the 
calculation and the legal analysis by providing a standard 
metric that applies to all projects and mitigation efforts.28

b.	 Rough Proportionality: 
Nontransportation Emissions

The prototypical development fee addresses a development’s 
impact on traffic. However, if the concern is GHG emis-
sions, any given development will also be responsible for 
emissions from its own energy use, and jurisdictions might 
consider requiring developers to offset these emissions as 
well. There is precedent for development fees to support 
green building initiatives. Arlington County, Virginia, 
imposes a fee on development projects to support the coun-

24.	 ICF Consulting, Assessment of Greenhouse Gas Analysis Tech-
niques for Transportation Projects 21 (2006), http://onlinepubs.trb.
org/onlinepubs/archive/NotesDocs/25-25(17)_FR.pdf.

25.	 U.S. Envtl. Prot. Agency, Using Moves for Estimating State 
and Local Inventories of On-Road Greenhouse Gas Emis-
sions and Energy Consumption 5 (2012), http://www.epa.gov/otaq/
stateresources/420b12068.pdf.

26.	 Peter N. Brown & Graham Lyons, City Attorneys Dept., League 
of Cal. Cities, A Short Overview of Development Impact Fees 7–9 
(2003), http://www.ca-ilg.org/sites/main/files/file-attachments/resources__
overviewimpactfees.pdf.

27.	 Sarah Peters, Impact Fees for Complete Streets: A Comprehensive Project 
Submitted in Partial Satisfaction of the Requirements for the Degree Master 
of Arts in Urban Planning 3 (2012) (unpublished M.A. thesis, University of 
California, Los Angeles), http://164.67.121.27/files/Lewis_Center/Com-
pleteStreetsInitiative/Peters_report.pdf

28.	 See, e.g., Letter from Amanda Eaken, Deputy Dir. Sustainable Communi-
ties, & Justin Horner, Policy Analyst, NRDC, to Christopher Calfee, Se-
nior Counsel, Governor’s Office of Planning and Research (Feb. 13, 2014), 
http://www.opr.ca.gov/docs/NRDC_LOS2-13.pdf.
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ty’s green building educational fund; and Eagle County, 
Colorado rebates permit fees for residential projects that 
exceed green building standards, and they imposes addi-
tional fees on projects that do not.29 Prof. Carl Circo has 
proposed greater use of this tool to promote energy efficient 
buildings, on the ground that green building projects “serve 
the public health and general welfare in the same way that 
environmental regulations do.”30 However, as with transpor-
tation, GHG emissions provide another tool to encourage 
energy efficiency, and with an already standardized metric. 
Conveniently, GHG emissions from building energy con-
sumption are even easier to calculate than induced trans-
portation emissions.

The “Greenhouse Gas Protocol,” an accounting frame-
work developed by nongovernmental organizations that 
serves as the foundation for nearly every GHG reporting 
standard in the world,31 identifies three “scopes” of emis-
sions32: direct emissions from a facility33; emissions from 
purchased electricity, heat, or steam produced off-site34; 
and other “indirect” emissions, which would include the 
travel-demand-related emissions discussed above.35 The 
protocol provides guidance for quantifying these different 
types of emissions, including emissions associated with 
a particular project, and could be used to calculate an 
exaction level roughly proportional to emissions resulting 
from development.36

3.	 Proposed Frameworks for Calculating an 
Emissions Fee

The authors are not aware of any jurisdictions that have 
imposed a fee on a development project to mitigate its 
GHG emissions. However, the consideration of a few alter-
native approaches suggests one potential methodology.

It might be tempting for a jurisdiction to attempt to 
quantify the societal cost of GHG emissions, and then 
charge the developer this amount to truly internalize 
the full cost of the emissions released by a given devel-
opment.37 However, it would be hard to argue that the 
local jurisdiction bears all of these costs and therefore that 
there is a clear nexus between this level of fee and the local 
government interest harmed by the development. There is 
also considerable debate about what the appropriate level 

29.	 Carl J. Circo, Should Owners and Developers of Low-Performance Buildings 
Pay Impact or Mitigation Fees to Finance Green Building Incentive Programs 
and Other Sustainable Development Initiatives?, 34 Wm & Mary Envtl. L. & 
Pol’y Rev. 55, 73 (2009).

30.	 Id. at 77.
31.	 About the GHG Protocol, Greenhouse Gas Protocol, http://www.ghg-

protocol.org/about-ghgp (last visited Dec. 16, 2015).
32.	 Greenhouse Gas Protocol, A Corporate Accounting and Report-

ing Standard 25 (rev. ed. 2004), http://www.ghgprotocol.org/files/ghgp/
public/ghg-protocol-revised.pdf.

33.	 Id.
34.	 Id.
35.	 Id.
36.	 Greenhouse Gas Protocol, The Ghg Protocol for Project Ac-

counting (2005), http://www.ghgprotocol.org/files/ghgp/ghg_project_
protocol.pdf.

37.	 See Koontz v. St. Johns River Water Mgmt. Dist., 133 S. Ct. 2586, 2595 
(2013).

of the social cost of carbon should be, and the issue is very 
politically charged.38 For these reasons, the social cost of 
carbon may not be the best fit for calculating local devel-
opment fees.

An alternative approach would involve quantifying the 
emissions resulting from a given project and then identify-
ing the local cost to achieve the same level of reduction, 
which avoids the challenging economic modeling exercise 
and maintains a clear nexus. Project costs may vary, and 
calculations will have to assume a baseline level of emis-
sions that would have occurred in the absence of the proj-
ect. However, the fee must only be roughly proportional 
(not a “precise mathematical calculation”39), allowing the 
jurisdiction to estimate a reasonable local cost and deter-
mine fees accordingly.

B.	 Climate Exactions for Climate Adaptation

In the adaptation context, a climate exaction could take 
multiple forms. Most simply, it could require that existing 
environmental impact fees take into account the effect that 
climate change will have on the relevant impact. A more 
challenging but valuable version of this strategy would also 
quantify and mitigate any loss in adaptive capacity caused 
by the development, such as a project that made it harder 
for a wetland to migrate with rising sea levels.

1.	 Demonstrating Essential Nexus for an 
Adaptation Fee

A mitigation fee approach is already used to require 
developers causing a loss of wetlands to mitigate the 
loss on- or off-site, and fees in lieu of mitigation may be 
imposed.40 Koontz involved this type of exaction, and the 
Court found in Mr. Koontz’s favor because the local gov-
ernment failed to correctly apply the Nolan/Dolan test to 
the fee imposed.41

2.	 Demonstrating Rough Proportionality for an 
Adaptation Fee

Quantifying a project’s impact on climate resilience may 
be more difficult, given complications regarding timing 
and uncertainty of future projections. In California, the 
Coastal Commission already charges mitigation fees to 
offset the impacts of private seawalls on beaches. Owners 
of the Ocean Harbor House Condominium in Monterey, 
California requested a permit to build a 585-foot seawall 

38.	 See, e.g., Peter Howard, Omitted Damages: What’s Missing From 
the Social Cost of Carbon (2014), http://costofcarbon.org/files/Omit-
ted_Damages_Whats_Missing_From_the_Social_Cost_of_Carbon.pdf; 
Andrew Childers, Putting a Social Price on Carbon. Is $37 a Ton Adequate?, 
Bloomberg (BNA) Energy & Env’t Blog (Feb. 28, 2014), http://www.
bna.com/putting-social-price-b17179882522/.

39.	 Dolan v. City of Tigard, 512 U.S. 374, 391 (1994).
40.	 U.S. Envtl. Prot. Agency, EPA-843-F-08-002, Wetlands Compensa-

tory Mitigation, http://www.epa.gov/sites/production/files/2015-08/
documents/compensatory_mitigation_factsheet.pdf.

41.	 Koontz, 133 S. Ct. at 2597–98.
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to protect the complex.42 As a condition of the permit, 
the Coastal Commission imposed a $2.15 million beach 
impact fee and dedication of public beach access through 
a parking lot in the complex based on the historical rate of 
erosion and the recreational value of the beach.43 The court 
upheld this fee under Nolan/Dolan.44

In an adaptation context, however, regulators may need 
to reconsider how they calculate the beach fee in the fol-
lowing ways:

(1)	 Erosion rates are likely to increase as sea levels rise, 
so regulators may need to project future erosion 
rates over the life of the project to adequately miti-
gate the impacts.

(2)	 Beaches and natural shorelines provide impor-
tant flood risk reduction benefits that will become 
increasingly important to communities as the cli-
mate changes.45 With development, these resources 
will be unable to migrate inland to avoid erosion 
from rising sea levels.

Regulators should account for ways that climate change 
will affect the currently calculated impacts (e.g., recre-
ation) of a development in the future, as well as how the 
project may exacerbate future risks of climate change 
impacts to neighboring properties. As this example shows, 
rough proportionality for adaptation may require more of 
a risk-mitigation analysis, which may be harder to calcu-
late and monetize than GHG emissions are. The amount 
of an adaptation fee probably should be discounted to 
reflect that it addresses climate harms that will occur at an 
uncertain time in the future. Finally, as in the emissions 
discussion above, the requirement is only that the juris-
diction demonstrate rough proportionality, not a precise 
mathematical calculation.

IV.	 Addressing Critiques

We can anticipate some concerns about our proposal for 
climate exactions. An immediate objection may be that 
such exactions would unduly raise the costs of housing. 
When the measure of an exaction is known to a devel-
oper before initiating a project, the landowners will bear 
the costs of the exaction because developers will pay the 
landowners less for their land.46 Lower prices for land may 
decrease the amount of land available for development. 
But given that development of such a parcel will impose 
costs on all from GHG emissions or weakened resilience, it 
seems both efficient and fair for the exaction to discourage 
development of the site.

In some circumstances, the costs of an exaction likely 
will be passed on to purchasers in the form of higher real 

42.	 Ocean Harbor House Homeowners Ass’n v. Cal. Coastal Comm’n, 77 Cal. 
Rptr. 3d 432, 43 (Cal. Ct. App. 2008).

43.	 Id. at 439.
44.	 Id. at 450.
45.	 See, e.g., Fla. Stat. Ann. §163.3178 (West 2015).
46.	 See Vicki Been, Impact Fees and Housing Affordability, 8 Cityscape: A J. 

Pol’y Dev. & Res. 139, 153 (2005).

estate prices.47 If the exaction is used to benefit the site (e.g. 
zero-emission bus line to the burdened site), a higher price 
paid could be appropriate because the development will 
be more valuable due to the added public infrastructure. 
However, if the municipality funds the bus line elsewhere 
within the jurisdiction, then the cost of the burdened par-
cel will rise without any increase in value. This may be 
justified as a strategy to discourage development at a site 
that will create large new emissions and encouraging new 
development where climate impacts will be smaller.

Some may express concern that local governments are 
not the proper level of government to impose regulations 
directed at reducing GHG emissions. Of course, the federal 
government has exclusive authority to regulate emissions 
from motor vehicles, with a notable statutory exception for 
California, and co-regulates emissions from power plants 
along with the states.48 But local land use regulations do 
not regulate tailpipe or building emissions or gas mileage; 
rather, they are the chief tool available to reduce vehicle 
miles traveled, which has an obvious and independent 
effect on emissions. Moreover, local governments are able 
to provide alternatives to automobile travel, by providing 
bicycle and pedestrian options and developing public tran-
sit, and they implement the building codes that drive the 
energy consumption of new buildings. In addition, prepar-
ing for the impacts of climate change is an inherently local 
concern, as sea-level rise, increased storms, or urban heat 
will affect each jurisdiction according to its own location 
and presence of features to mitigate these effects. There 
seems to be no reasonable argument that climate exactions 
or other land use regulations aimed at reducing emissions 
or responding to the impacts of climate change are pre-
empted by federal law.49 On the contrary, the Supreme 
Court has often stated that land use regulation is primarily 
entrusted to state and local governments and has even read 
federal authority narrowly to preserve local authority.50

47.	 See Rosenberg, supra note 14, at 211.
48.	 42 U.S.C. §7543 (2012). 42 U.S. Code §7411.
49.	 In American Electric Power Co. v. Connecticut, the United States Supreme 

Court held “that the Clean Air Act and the EPA actions it authorizes dis-
place any federal common law right to seek abatement of carbon-dioxide 
emissions from fossil-fuel fired power plants.” 131 S. Ct. 2527, 2537 
(2011). Although the Court did not address whether the Clean Air Act also 
preempts state claims based on GHG emissions, id. at 2540, other courts 
have held that it does not. E.g., Bell v. Cheswick Generating Station, 734 
F.3d 188, 190 (3d Cir. 2013). But even if the Clean Air Act does preempt 
state and federal tort claims against power plants, the scope of the Act’s 
preemption would not reach local land use regulations, because the Clean 
Air Act only preempts state action to the extent that the EPA is regulating 
at the national level. Current EPA GHG regulations under the CAA address 
vehicle tailpipe emission rates and power plant emission rates, not land-use 
patterns that lead to greater use of fuels. In contrast, other state actions 
have been expressly preempted by the Clean Air Act. For example, states 
are prevented from adopting or attempting to enforce standards relating to 
the control of emissions from new motor vehicles or new motor vehicle en-
gines, 42 U.S.C. §7543(a), although even in this case, the Act also explicitly 
allows the state of California to seek a waiver to this provision, 42 U.S.C. 
§7543(b), and allows other states to adopt California’s standards. 42 U.S.C. 
§7507.

50.	 See, e.g., Solid Waste Agency of N. Cook Cty. v. U.S. Army Corps of Eng’rs, 
531 U.S. 159, 174 (2001) (finding that construction of Clean Water Act to 
permit federal jurisdiction over abandoned sand and gravel pit “would result 
in a significant impingement of the States’ traditional and primary power 

Copyright © 2017 Environmental Law Institute®, Washington, DC. Reprinted with permission from ELR®, http://www.eli.org, 1-800-433-5120.
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Similarly, the reality that climate change is a planetary 
problem, meaning that local emissions contribute to harm 
globally, should not preclude local efforts to reduce local 
emissions. Local emissions contribute to aggregate global 
emissions, which impose both global and local harms. 
Local governments have jurisdiction over local land devel-
opment; no global entity can address emissions from such 
local development. Climate exactions do not attempt to 
regulate any economic activity outside of the regulating 
jurisdiction; for example, they neither discriminate against 
nor burden interstate commerce.51

Emissions reductions achieved by one local government 
could have little effect if other localities continue to grow 
emissions at historic levels. However, local government 
initiatives such as climate exactions may lead to broader 
collaboration on difficult climate problems, because local 
governments motivated to address climate issues will not 
place themselves at a short-term comparative economic 
disadvantage if acting in concert with other localities. 
In addition, coordination of climate land use regulations 
within metropolitan regions, among states, and even inter-
nationally could create a more efficient regulatory struc-
ture with greater benefits. Concern about climate change 
has led to novel efforts among states and localities to coor-
dinate land use to adapt to effect greater reductions of 
GHGs.52 Successful climate policy measures often bubble 
up from lower levels of government rather than emerging 
from top down directives.53

V.	 California: A Compelling Candidate for 
Climate Exactions

In addition to the constitutional permissibility of climate 
exactions, a key question is whether a jurisdiction has the 
legal and technical capacity to undertake this approach. 
Environmental protection statutes at the state level could 
provide tools for a jurisdiction to impose a GHG mitiga-
tion fee.54 Some state environmental policy acts also incor-
porate climate change explicitly,55 and perhaps these states 
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are well suited to creating local development policies to 
reduce emissions.

The State of California might be an excellent place to 
explore climate exactions, for a number of reasons. First, 
California is one of the states with its own state-level envi-
ronmental protection statute, the California Environmen-
tal Quality Act (“CEQA”).56 CEQA does not independently 
authorize a jurisdiction to impose exactions on developers, 
but it does provide that:

[a] lead agency for a project has authority to require fea-
sible changes in any or all activities involved in the project 
in order to substantially lessen or avoid significant effects 
on the environment, consistent with applicable constitu-
tional requirements such as the ‘nexus’ and ‘rough propor-
tionality’ standards established by case law.57

Most importantly, CEQA now requires that California 
agencies analyze the GHG emissions of proposed projects 
and reach a conclusion regarding the significance of those 
emissions.58 The analysis must include the project’s poten-
tial energy use, including transportation-related energy, 
and ways to reduce energy demand59; agencies also must 
consider potential mitigation measures to reduce those 
emissions.60 A GHG mitigation fee would be well aligned 
with this direction to consider mitigation measures, partic-
ularly if the fee were included in a local climate action plan.

Second, California has a particularly acute local govern-
ment funding challenge, increasing jurisdictions’ depen-
dence on development fees.61 The GHG mitigation fee 
would create a new funding source for emissions reduction 
or climate adaptation projects.

Finally, California has already been a leader on the 
development of innovative laws and policies to address 
climate change.62 It enacted S.B. 375, requiring the state 
to set regional targets for GHG reductions from passen-
ger vehicles, and requiring metropolitan planning orga-
nizations to prepare a Sustainable Communities Strategy 
(“SCS”) as part of their Regional Transportation Plans.63 
S.B. 375 could also provide a framework for incorporating 
GHG mitigation fees into an SCS. The fee could, in turn, 
provide the mechanism to implement the plan and achieve 
the goals of S.B. 375, rather than stopping at the planning 
stage for lack of funding. This approach would also offer 
developers a streamlined approval process from the incen-
tives provided in the legislation.

56.	 See Cal. Pub. Res. Code §§21000-165 (West 2007).
57.	 Cal. Code Regs. tit. 14, §15041(a) (2015).
58.	 Cal. Code Regs. tit. 14, §15064.4 (2015).
59.	 Cal. Code Regs. tit. 14, app. F.
60.	 Cal. Code Regs. tit. 14, §15126.4(c).
61.	 See, e.g., Jeffrey I. Chapman, Pub. Pol’y Inst. of Cal., Proposition 13: 

Some Unintended Consequences 11 (1998), http://www.ppic.org/con-
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Other state bills have been met with considerable 
political opposition, being characterized as attempts by 
the state to take land use decisions away from local gov-
ernment.64 Although emissions mitigation fees may be 
met with political opposition, but they would remain in 
the hands of local officials and planners, which might 
make them more politically palatable than more state-
driven approaches.

VI.	 Conclusion

The imposition of fees on developers to mitigate GHG 
emissions offers several benefits to local governments con-
cerned with meeting the Nollan and Dolan tests. First, it 
may actually be easier to apply these tests to monetary 
fees than to physical dedications of property, whose value 
may be harder to calculate and demonstrate as roughly 
proportional. Second, GHGs provide a consistent metric 
for which there are standard methodologies to calculate. 
Based on this analysis, there is no constitutional barrier 
to local governments imposing a fee on developments in 
order to mitigate GHG emissions.65 However, barriers still 
exist: a fee enabling act may be required due to state-level 
restrictions, and political opposition may weigh against 
the policy.

A.	 Challenges

In difficult economic times, jurisdictions are often wary 
of not being sufficiently welcoming of new development. 
Rather than imposing new fees, some jurisdictions waive 
or defer existing impact fees to court economic develop-
ment.66 Political inertia is a factor as well, and the GHG 
mitigation fee idea is a relatively new one. Additionally, 
although GHGs may provide a more transparent method 
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12, 2013), http://agenda21radio.com/?p=697; Damien Newton, Gov. 
Brown Could Sign Bill to Help Finance Sustainable Development in CA, 
Streetsblog (Aug. 9, 2013), http://la.streetsblog.org/2013/08/09/
gov-brown-could-sign-bill-to-help-finance-sustainable-development-inca/.
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deen at Ormond Beach, L.P., 760 So. 2d 126 (Fla. 2000). While these states 
apply the rule to impact fees for construction of public capital projects, they 
do not seem to apply the rule to monetary exactions designed to mitigate 
environmental harms. Even if they did, climate exactions to mitigate emis-
sions do directly benefit residents of the burdened development as much as 
other residents. For exactions to address loss of adaptive resilience, however, 
the analysis might require the adaptation measures to benefit the burdened 
residents, so that investments to increase the community’s adaptive capacity 
would need to protect and serve the development, although not exclusively.

66.	 See, e.g., Development Impact Fee Deferral Program, City of Elk Grove, 
http://www.elkgrovecity.org/city_hall/departments_divisions/economic_
development/incentive_programs/development_impact_fee_deferral_pro-
gram (last visited Dec. 18, 2015).

for connecting new development to the need for alternative 
transportation infrastructure, it may be more expedient to 
stick with traffic impacts as the basis for the fee, if only to 
avoid a political battle.

B.	 Opportunities

On the other hand, jurisdictions interested in adopt-
ing strategies to address GHG emissions should consider 
a mitigation fee placed on new development. It provides 
a source of funding for implementation of climate goals, 
and ties the cost for any given development to the impact 
of that specific development. The funding aspect of this 
strategy is worth additional emphasis—to the extent that 
state and federal gasoline taxes fund transportation proj-
ects, those sources of funds are already inadequate to meet 
spending obligations,67 and will decline even further if cli-
mate change policies reduce GHG emissions by decreasing 
fuel consumption.68 A GHG mitigation fee would put the 
power to manage GHGs—and to pay for them—in the 
hands of local governments.

Given the Koontz decision, the safest approach for a juris-
diction is to design a fee program that applies to developers 
broadly rather than ad hoc, as well as to meet the Nollan 
and Dolan tests. This approach should be workable in the 
case of GHG emissions mitigation given the availability of 
standardized quantification tools and methodologies.

Jurisdictions that may have struggled to justify trans-
portation impact fees based on other metrics may find 
that applying a GHG emissions lens to the analysis 
reveals both an essential nexus and a rough proportion-
ality that might otherwise be difficult to demonstrate. 
For these communities a GHG mitigation fee may offer 
a viable strategy to address emissions reductions in local 
land use decisionmaking.

67.	 Cong. Budget Off., The Highway Trust Fund and the Treatment of 
Surface Transportation Programs in the Federal Budget 5 (2014), 
https://www.cbo.gov/sites/default/files/113th-congress-2013-2014/reports/ 
45416-TransportationScoring.pdf.

68.	 See, e.g., Pacyniak et al., Reducing Greenhouse Gas Emissions From Transpor-
tation: Opportunities in the Northeast and Mid-Atlantic, Georgetown Cli-
mate Center 15 (2015), http://www.georgetownclimate.org/sites/www.
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