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n the South Pacific, midway between Hawaii and Aus-

tralia, lies the beautiful island nation of Tuvalu, home

to about 10,000 people. In about 40 years, Tuvalu will
be uninhabitable, and in 70 years, at best, it is likely to
be underwater. Due to rising sea levels caused by global
warming, other low-lying island nations such as Kiribati,
Fiji, Marshall Islands, Vanuatu, Micronesia, and Nauru are
bound to suffer the same fate eventually.

The low-elevation small islands, which contribute
negligibly to global warming, bear the most immediate
consequences. For instance, high sea levels have resulted
in displacement of people in Kiribati, Marshall Islands,
Solomon Islands, and the Federated States of Microne-
sia. A devastating cyclone in 2008 destroyed agriculture
and infrastructure in Fiji and required the Fijian gov-
ernment to provide $1.7 million (Fiji dollars) worth of
food rations.!

This raises pressing calls for remedies for sinking small
island nations, in the forms of migration, compensation,
and reduction in greenhouse gas (GHG) emissions. This
Comment discusses what these remedies mean to the small
island nations and their exigent nature, and proposes an
alternative mechanism to litigation.

l. Remedies

A.  Migration

Environmental events such as cyclones, floods, desertifi-
cation, soil erosion, and changing coastlines will create
an exigency to migrate, which is the natural adapta-
tion strategy of mankind to environmental volatility.
Contrary to general perception, more people are likely
to migrate due to slow-onset processes of environmental
degradation than because of sudden-onset events such as
storms and cyclones.?

1. Foobp AND AGRICULTURE ORGANIZATION OF THE UNITED Nations, CLi-
MATE CHANGE AND Foop Security IN Pacrric Istanp COUNTRIES 6
(2008).

2. Philippe Boncour & Bruce Burson, Climate Change and Migration in the
South Pacific Region: Policy Perspectives, 5 PoL’y Q. 13 (2009).

47 ELR 10576

ENVIRONMENTAL LAW REPORTER

There is no verified estimate of projected population
flow due to rising sea levels, only guesstimates. Sixteen
percent of the land area of small island states is coastal
area with an elevation less than 10 meters, as opposed to
a global average of only 2%.° Maldives is the lowest-lying
country, with more than 80% of land less than one meter
above sea level .4

With sea-level rise of a mere 0.5 to 2.0 meters, between
1.2 and 2.2 million people from the Caribbean and Indian
and Pacific Oceans could be displaced.” The total popula-
tion in the Pacific region is projected to reach nearly 18
million by mid-century, which could result in between
665,000 and 1,750,000 people migrating to other regions
of the world.¢

Migration could be domestic as well as cross-border.
Within-country migration is quite common among
islands in the Pacific and Indian Oceans. For instance,
due to inundation from high water levels and storms,
2,600 Papua New Guineans migrated from low-lying
Carteret Islands to Bougainville.” However, the current
rate of sea-level rise makes this and other such domestic
population movements in Micronesia and Vanuatu too
short-term a solution.

Hence, international or cross-border migration will
soon be a reality. International migration and relocation
require nuanced policy development aimed at coopera-
tion among countries. There is a need for a framework
that addresses barriers such as resources, information,
and other social and personal factors in obtaining entry
into new countries. Simultaneously, adaptive strategies in
terms of citizenship, housing, services, and work in the
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destination countries have to be developed to accommo-
date such migration.

Currently, there is little recognition within the inter-
national community of its responsibility to enable migra-
tion to other countries. Acting on a request from Tuvalu’s
Prime Minister, New Zealand agreed to allow a meager 75
Tuvaluans to relocate annually to the country, a migration
that would stretch over 140 years, while Tuvalu could be
underwater in as little as 50 years. On the other hand, on
being approached with a similar request, Australia refused
to make any such offers.®

B.  Compensation

The relevance of compensation to these small island nations
is magnified multifold in light of the exorbitant cost of
adapration, poor conditions on the islands, and their neg-
ligible contribution to global warming. The 52 low-lying
vulnerable island nations, home to more than 62 million
people, emit less than 1% of global GHGs,’ yet are the first
and worst recipients of climate disruption. Compensation
as a remedy could substantially alleviate the pressure on
these islands.

Although assessing future costs of climate change
impacts in the Pacific is challenging due to uncertainty
over the speed and intensity of climate change and future
socioeconomic choices, the “Pacific Possible” program
of the World Bank predicts the cost of adaptation to be
$18,500 per person for Marshall Islands, $11,000 for Solo-
mon Islands, and $1,500 for Samoa, over a period of 30
years from 2012.1°

Environmental adaptation worldwide is in itself a costly
affair. The cost of adaptation to an average temperature
increase of 2° Celsius (C), between 2010 and 2050, is esti-
mated to range from $70 billion to $100 billion per year."
A one-half meter rise in sea levels would place $185 billion
worth of property in jeopardy by 2100.' The capital cost of
sea-level rise in the Caribbean Community countries alone
is estimated at $187 billion by 2080.
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On the other hand, most of the sinking island nations
suffer from low gross domestic product (GDP), overpop-
ulation, crowding, unemployment, and general lack of
resources. Tuvalu, for instance, is fully dependent on for-
eign aid; Australia, New Zealand, and the United King-
dom, as well as Japan and South Korea, have made major
contributions to the Tuvalu Trust Fund, set up in 1987 for
the sole purpose of helping the country survive."

This should imply a moral obligation on the part of
the international community, especially the high GHG-
emitting countries, to help island nations survive climate
change through economic aid and assistance. Although
international climate litigation could result in compensa-
tion, such a route would not be easy or cheap for a country
with an annual GDP of only $33 million (Tuvalu) or $100
million (Nauru).”

Legal analysts are considering the possibility of an
international compensation commission that would
receive claims from countries burdened with adaptation
expenses such as strengthening seawalls or replacing
wetlands. The commission would determine deserving
countries and schedule compensation that could come
from an international fund or a new alternative pay-
ment mechanism.'®

C.  Reduction in GHG Emissions

The two main reasons for sea-level rise, thermal expan-
sion of oceanic waters and melting of land-based ice, are
caused by emission of GHGs such as carbon dioxide,
methane, and nitrous oxide. Even if all the policies in
force today are fully implemented, the global temperature
is projected to rise by around 3°C by 2100."” A decrease in
GHG emissions that could save these islands from sinking
is not a possibility.

But this does not mean that a reduction in GHG emis-
sions has no remedial value. A significant decrease in
GHG emissions could potentially delay the island nations
from becoming uninhabitable, thereby reducing the bur-
den of accommodating mass migration. The former Prime
Minister of Tuvalu, Enele Sopoaga, urged at the Paris Cli-
mate Change Conference that a goal of limiting global
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temperature increase to below 1.5° C is critical for small
island states.'®

In his appeal to the world to reduce GHG emissions,
Prime Minister Sopoaga seemed to be using the most
important—or rather, the only—viable weapon available
to small island nations in this regard: moral suasion. Even
though such moral alignment alone might not create suf-
ficient political will, as has been proven so far, the plea
to reduce GHG emissions could play through the larger
global endeavor to combat global warming to move coun-
tries to action.

D. Other Remedies

While migration, compensation, and reduction in GHG
emissions are broad remedies that the sinking island
nations must aspire to, they are hardly exhaustive. There
could be a wide range of remedies, both short-term and
long-term, some of which are currently being implemented
and others that will be carried out in the near future.

Examples of such measures are mostly adaptive, such
as coastal protection, population consolidation, rainwa-
ter harvesting and storage, alternative methods of grow-
ing fruits and vegetables, human resource development,
and research and observation. For instance, Tuvalu is
constructing a 500-meter seawall to handle cyclones and
wet-weather events.”” Timor Island farmers have devel-
oped varieties of staple crops adaptive to erratic rainfall
and cyclones.?

Whatever the remedial adaptive mechanism, high costs
are unavoidable in implementation. Effective seawalls in
the Marshall Islands were predicted to cost more than
$100 million, while the annual national GDP of this
island nation is only $120 million.?* Lack of adequate
construction expertise and vulnerability of these infra-
structures to climate change impacts could also intensify
the maintenance costs. This again highlights the need for
international intervention in the form of financial backing
and assistance.

Il. Proposal: An International
Single-Purpose Forum

So far, litigation has been widely considered an immediate
course to attain the remedies discussed above. However,
reality proves that litigation is not a panacea. While cli-
mate litigation could have benefits, such as international
recognition of the situation and disincentives to use fos-
sil fuels and emit GHGs, it is too expensive for the island
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nations to bear and chances of successful claims are bleak
in the international courts and tribunals where consent to
jurisdiction is a prerequisite.

A better route than attempting to force damages is rein-
vigorating political pressure and negotiating to create a
forum through an agreement among global countries to
help the sinking island states. Although the international
community is not particularly favorable to a new treaty,
because there are already so many and with little coordina-
tion, this agreement could merely be a small claim on the
already existing environmental legal framework.

Such a framework includes a range of treaties and
agreements such as the Stockholm Declaration (1972),
the United Nations Framework Convention on Climate
Change (UNFCCC) (1992), and the United Nations Con-
vention on the Law of the Sea (1982). These instruments
put a responsibility on States to reduce GHG emissions
and a mandate to cause no environmental harm to other
States; although the question of migration due to climate
change currently has little consensus.

The agreement to create the forum must be based
on the principles set out in such instruments, to ensure
adequate and appropriate remedies to the sinking small
island nations. Apart from arriving at negotiated conclu-
sions regarding the legal status of migrants, the forum
must formulate adaptive measures in the destination
country to avoid loss of dignity and cultural identity of
the displaced persons.

By extending the UNFCCC’s stipulated obligation on
countries to provide funds to combat global warming,?
the forum could ensure compensation to the island nations
in the form of contributions from Party countries. It has
been estimated that between $290 million and $530 mil-
lion is required just to undertake the most urgent adap-
tation actions in the Pacific.?? The forum should create a
fund in this regard and apply political pressure for coun-
tries to contribute.

Lastly, the forum could further establish a subordinate
tribunal to assess the case presented by each island nation
and to determine whether the nation deserves help from
the international community. The tribunal could then
invoke multilateral negotiations between origin govern-
ments and possible destination governments; or, in the
alternative, give directions to such governments to facilitate
migration, compensation, or other remedies to the sinking
island nations.

Ill. Conclusion

It is long overdue that we put the plight of sinking island
nations at the heart of the debate around climate change
and derive workable solutions. The time that is lost does
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not allow us the privilege of dwelling on questions of jus-  is impossible already. It is now incumbent on the interna-
tice and who should be liable to whom and for what. The  tional community to act collectively and save the people of
Tuvaluan Prime Minister has said, “If we save Tuvalu, we  these sinking islands.

save the world.” But saving the territories of these islands

24, Sopoaga, supra note 18.





