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RESPONSE

Comment on Basic Compensation for Victims of Climate Change

by Raymond B. Ludwiszewski and Charles H. Haake

Providing compensation for individuals or communities
who may be impacted by climate change presents four
fundamental questions: (1) who, if anyone, should receive
compensation; (2) how much each recipient should receive;
(3) who should pay; and (4) how much each payer should be
required to pay. Prof. Daniel Farber presents a well
thought-out foray into this thorny issue, setting forth the
pros and cons of various compensation regimes utilized in
other contexts and suggesting how they may be adapted to
the question of climate change compensation.' In the end,
however, Professor Farber’s discussion demonstrates that
the questions of who should receive compensation for cli-
mate-related damages and who should be required to pay
have no suitable analogs. These questions are not appropri-
ate for resolution by our court system, and climate change is
unlikely to be an issue where the elected branches of our
government determine that coerced redistribution of wealth
represents the best policy choice.

Climate change is markedly different from all other past
circumstances where one party has been required to com-
pensate another party for injury. Tort law, which is often the
forum of first resort for resolving issues of compensation, is
ill-suited to resolving disputes concerning climate-related
compensation. Traditionally, in order to show that a defen-
dant is liable to a plaintiff for damages, the plaintiff must
show that the defendant owed him a duty, the defendant
breached that duty, and the breached duty immediately
caused the plaintiff’s compensable harm. Each of these
questions—duty, breach, and causation—presents seem-
ingly insurmountable hurdles to a party seeking to use the
tort system as an avenue for receiving compensation.

It is not surprising, therefore, that no court has held that a
party may recover compensation for damages allegedly
caused by climate change. Indeed, the three U.S. district
courts that have squarely addressed the question have held
that they cannot because the question of compensation pres-
ents an inherently political question.? To the extent courts
have entangled themselves in questions concerning climate
change, the decisions have been limited to issues of standing

and regulatory challenges seeking to control future emis-
sions of greenhouse gases (GHGs).?

As noted in one of the articles Professor Farber cites,
“[cJausation remains a big obstacle for potential plaintiffs to
overcome in climate change litigation.”™ Indeed, it may well
be impossible for a litigant to demonstrate that a given cli-
mate-related outcome was caused by man’s contribution to
GHGs in the atmosphere. After all, as Professor Farber
points out, some amount of climate change is inevitable,’ as
the earth’s climate has been in a constant state of change
since its formation billions of years ago. Teasing out the
contribution of anthropogenic GHG emissions to the overall
change in the climate, then linking climate change to a par-
ticular event, and then establishing that one entity or group
of entities should be liable will present immense challenges
to litigants No theory of causation has yet made its way into
court to be tested.

Professor Farber attempts to simplify the issue of causa-
tion by focusing on harms he believes can be “clearly identi-
fied as consequences of climate change.”® However, even
the subcategories of climate impacts he identifies may be
difficult to link directly to anthropogenic GHG emissions.
Take shrinking glaciers, for example. The Kibo ice cap on
Mount Kilimanjaro is often pointed to as the “poster child”
of global warming. However, a recent study suggests that
most of the shrinking of that glacier occurred prior to 1950
and was most likely caused by reduced snowfall and in-
creased solar radiation, as opposed to the increased concen-
tration of GHGs in the atmosphere.” The impact of
anthropogenic global warming on sea-level rise is also
mired in uncertainty. Professor Farber cites to the plight
of Tuvalu, an island nation in the Pacific. However, a
2005 study suggests that Tuvalu’s loss of land has been
caused by inappropriate land use, such as coastal engi-
neering and aggregate mining, and that empirical mea-
surements have not been able to verify any sea-level rise
around Tuvalu islands.®

Establishing a particular defendant’s duty and a breach of
that duty will similarly present tremendous difficulties. In
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order to show negligence, for example, a plaintiff must show
that the defendant acted unreasonably. At what point did it
become unreasonable for power companies to produce elec-
tricity in a manner that causes emissions of carbon dioxide
(CO,), or for automobile manufacturers to produce cars that
burn gasoline and therefore emit CO,? While the idea that
burning of fossil fuels may lead to global warming because
of the greenhouse effect is not new, it has only relatively re-
cently been widely accepted. For example, the Supreme
Court recognized in Massachusetts v. EPA° that “the Con-
gresses that drafted § 202(a)(1) [of the Clean Air Act] might
not have appreciated the possibility that burning fossil fuels
could lead to global warming.”!? Professor Farber suggests
that it may be appropriate to establish a cut-off date of 1992,
positing that before that date emitters may not have been
reasonably on notice of the damaging nature of GHG emis-
sions.!! However, assuming such a cut-off date could be es-
tablished, how would a court differentiate from a liability
standpoint damages caused by post-1992 emis-
sions—which would be actionable—and pre-1992 emis-
sions—which would not be?

Furthermore, liability would require a finding that a puta-
tive defendant engaged in conduct that was unreasonable
under the circumstances. What constitutes unreasonable
conduct when it comes to GHG emissions? Professor Farber
suggests that it may have been unreasonable for manufac-
turers to not use environmentally friendly technologies or to
reduce production to account for the impacts of global
warming.'> However, he does not identify what viable alter-
native sources of energy could have been relied upon, nor
does he provide any formula for determining what level of
output is reasonable and what level is unreasonable; output,
after all, is dictated by the law of supply and demand.

As Professor Farber points out, inherent difficulties in
showing duty, breach, and causation have not prevented
courts from fashioning rules that would allow for compen-
sation in circumstances where a plaintiff has been injured by
some party’s wrongdoing. He points to toxic torts as “a
fairly natural analogy to climate change liability,”!* and dis-
cusses rules developed by tort law to provide for both ex
ante and ex post compensation in such cases. However, even
in the toxic tort context, courts still require a plaintiff to
show that he has been, or likely will be, injured on account
of the tortious conduct of another.

In the case of prospective relief—which most often
takes the form of claims for medical monitoring and fear
of cancer—the plaintiff must show that as the proximate
result of the defendant’s conduct, the plaintiff is at a sig-
nificantly increased risk of contracting disease so as to
justify compensation.'*
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With regard to devising a proposal for retrospective relief
for climate change, Professor Farber argues that the appor-
tionment rule laid down in Sindell v. Abbott Laboratories"
“seems to be the only workable solution.”!® Yet Sindell and
other court-fashioned rules for providing compensation for
toxic torts are not applicable in the climate change context.
Generally, those cases address the question of who, among a
limited number of potential defendants, should be required
to pay for a plaintiff’s injuries where it has been established
that the injuries were in fact caused by a product manufac-
tured by one of the defendants. In Sindell, for example, the
plaintiff had a “signature disease,” that could only have
been caused by the anti-miscarriage drug diethylstilbestrol
(DES).!” In that circumstance, the court found that a just rule
of compensation would allow liability to be assessed based
upon a defendant’s market share of DES regardless of who
had actually manufactured the DES ingested by the plain-
tiff’s mother. Climate change is a very poor candidate for
such a compensation system because there are no signature
climate events that only could be caused by anthropogenic
GHG emissions and the relative contributions of potentially
responsible parties are impossible to quantify.

In circumstances where the tort system proves to be inap-
propriate for devising an adequate system of compensation,
the legislative branch often steps in. Professor Farber out-
lines several examples of such legislatively crafted compen-
sation schemes, such as the September 11th Victim Com-
pensation Fund, the United Nations Compensation Com-
mission (UNCC), and various programs to provide repara-
tions. These schemes, however, share several features that
are not found in the climate change circumstance. Most
importantly, they all involve a discrete set of identifiable
victims who were injured by a limited number of morally
culpable wrong-doers. The 9/11 fund involved individuals
who were unquestionably injured on account of the terror-
ist attack; the UNCC provided for damages caused by
Iraq’s unlawful invasion and occupation of Kuwait; and
reparations have been provided for Japanese wrongfully in-
terned during World War II and victims of the infamous
Tuskegee experiments.

Climate change, in contrast, does not provide the same ra-
tionales as do these other compensation schemes and pres-
ents complex policy-laden questions of who should receive
compensation and who should pay. Society has benefitted
from the products and activities that contribute to the emis-
sions of GHGs and is therefore equally responsible for those
emissions. For example, the advent of the automobile and
availability of abundant and inexpensive gasoline has al-
lowed commuters to live further and further from their
places of work. Who is more responsible for GHG emis-
sions—the commuter who travels 50 miles to and from
work each day, or the company that manufactured the vehi-
cle he commutes in? Identifying which subgroups of society

(1) as a result of the defendant’s negligent breach of a duty
owed to the plaintiff, the plaintiff is exposed to a toxic sub-
stance which threatens cancer; and (2) the plaintiff’s fear stems
from a knowledge, corroborated by reliable medical or scien-
tific opinion, that it is more likely than not that the plaintiff will
develop the cancer in the future due to the toxic exposure.

1d. at 816.
15. 607 P.2d 924, 937 (Cal. 1980).
16. Farber, supra note 1, at 10528.
17. 607 P.2d at 925-26.
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should be required to pay for the impact of global warming  sub-segments of our society compensate other sub-seg-
caused by GHG emissions may prove to be impossible both ~ ments for harms for which all are responsible and all are af-
politically and practically. fected. A more productive and rational approach may be to

In the end, policymakers may decide that the proper way  foster investment so that we become less dependant on
to address the issue of climate change is not to make some  burning fossil fuels to meet our growing energy needs.



