
Polarization and Dialogue in Clean Air Law

by Jonathan S. Martel

Editors’ Summary: What leads to effective resolution of environmental policy
disputes? When is conversation about a topic constructive, and when is it point-
less? Can people with diametrically opposed interests dialogue constructively
in today’s highly partisan environmental policy arena? At the November 2007
ALI-ABA course, “Clean Air: Law, Policy, and Practice,” the key players in
several recent and highly controversial air policy issues discussed these ques-
tions and identified the elements necessary to help encourage dialogue on
pressing environmental policies. Moderator Jonathan Martel offers opening
and concluding comments to this transcript to help contextualize the issues.

I. Introduction

In the transcribed panel discussion below, we bring together,
with the assistance of a professional mediator, long-stand-
ing advocates from government, the environmental public
interest bar, the organization of state and local air pollution
officials, and a major electric power company, to discuss what
makes for effective dialogue and clean air policymaking. At
the outset, our mediator explored elements of effective com-
munication and negotiation—trust, transparency, disclosure,
and accountability. Then, in a wide-ranging discussion dis-
secting what went right or wrong in a handful of recent ex-
amples of consensus and acrimony in clean air policy, the
panelists effectively demonstrate where they had or lacked
trust, thought they were heard or thought they were shut
out. Finally, the panelists examine whether any different
approach would have led to different results. Does the sub-
ject of disagreement—about legal requirements, policy
preferences, the time to implement technology or facts re-
garding health impacts—matter? Are some views so fer-
vently held that they cannot be compromised?

Ultimately, the question is whether attention to process
and the mode of dialogue makes a difference in the outcome
for the stakeholders and the public. Does strident debate serve
the ultimate interests of those who practice it, either by gain-
ing and maintaining the public’s attention or fundraising or
other objectives? Can personal attacks in public be repaired
in private discussion and negotiation? Can building per-
sonal bridges among advocates for sharply different points
of view help to humanize and resolve differences? What is
the impact of making regulatory decisions over strong ob-
jections or despite legal risks? Indeed, might a policy deci-
sion prove successful over the long run or in Congress even
if it is almost a sure loser in court? Is there always room and

a need for some compromise settlement strategy? And how
do these dynamics among those who interact repeatedly on
clean air policy issues serve the broader environmental, eco-
nomic, and welfare interests of the public at large?

If we take a step back to think about how these questions
have played out over the last 40 years, the history of envi-
ronmental law is one of lurching evolution based on a dy-
namic of shifting power with the ebb and flow of public at-
tention, control of Congress and the presidency, landmark
court rulings, and the inertia of federal and state regulatory
and enforcement initiatives. Nowhere is this more apparent
than in the history of clean air law and policy. From its gene-
sis in the political mobilization that led to the 1970 Clean
Air Act (CAA), there has been a pattern of broad and aspi-
rational legislation; agency rulemaking shaping policy based
on a blend of technical information and expertise, shifting
political pressures and priorities, and statutory gap-filling;
litigation challenging agency action, inaction and interpre-
tations; enforcement challenging industry conduct; and a
new legislative codification, modification, and extension.

Throughout battles such as these, the major constituen-
cies and, indeed, individuals in the federal and state bureau-
cracies, the environmental community and industry have
been remarkably constant across a wide range of programs
to control emissions contributing to ozone smog, particulate
pollution, hazardous air pollutants [(HAPs)], acid rain and
now greenhouse gases, from motor vehicles and fuels, elec-
tric power producers, and manufacturing of many types. In
some cases, the stakeholders have achieved a measure of
consensus—programs to reformulate gasoline in the early
1990s, to cap acid rain-causing emissions from power plants
through an innovative trading program, and more recently
to reduce sharply diesel exhaust through new technology
mandates and coordinated reductions in fuel sulfur. Other
programs have been plagued by acrimony and litiga-
tion—from [prevention of significant deterioration (PSD)
and new source review (NSR)] to setting national ambient
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air quality standards (NAAQS) for ozone and particulates,
to recent decisions about what regulation of mercury as a
HAP from power plants and the latest fight over whether
[the U.S. Environmental Protection Agency (EPA)] should
allow California to regulate greenhouse gases from automo-
biles. Similar battles are also emerging regarding whether
and how EPA should proceed with greenhouse gas regula-
tion for motor vehicles and engines as part of new source
performance standards for oil refineries and other source
categories, and in permitting power plants under the PSD
program. The discussion that follows examines the differ-
ences among these matters, and what contributed to relative
consensus versus dispute.

II. Transcript

Jonathan Martel: I’ve been looking forward to this panel
for a long time. For as long as I’ve worked in this field I’ve
been struck by the stridency and intensity of some CAAcon-
troversies, from the battles in the early 1990s over the initial
promulgation of the Title V program, ethanol and reformu-
lated gasoline, and the initial set up of the HAP program to
the PSD program, the mercury rules and climate change de-
bates that continue today.

Perhaps such stridency and intensity are endemic to
Washington in general. I’ve long sought to bring together a
group of thought leaders like we have here today as a contact
group to discuss not so much the substance but the mode of
our dialogue on clean air policy.

I’m going to quickly introduce the panel and then turn it
over to our professional environmental mediator from the
Keystone Center.

Jeff Holmstead is currently a partner in the law firm of
Bracewell and Giuliani. Prior to that, Jeff served longer than
anyone else as the Assistant Administrator for the Office of
Air and Radiation at EPA, where he was responsible for
shaping the direction of clean air policy from the outset of
the George W. Bush presidency.

Bill Becker serves as the executive director of the Na-
tional Association of Clean Air Agencies, which was previ-
ously known as STAPPA/ALAPCO. And in that position
Bill has long been a leader in marshalling state air agencies’
views on air policy.

Karl Moor is Vice President and Associate General Coun-
sel at The Southern Company in Atlanta, Georgia, one of the
largest electric utilities in the United States. In that role, Karl
has been a leading advocate with respect to industry’s con-
cerns in clean air policymaking.

John Walke is the director of the Clean Air Program at
the Natural Resources Defense Council [(NRDC)] in
Washington. He previously served in the Air Division of
the Office of General Counsel at EPAand is one of the most
outspoken advocates on clean air policy for the public in-
terest community.

And finally, Jeremy Kranowitz is a senior associate at the
Keystone Center in Washington. The Keystone Center is
dedicated to mediating public policy and environmental de-
bates and has played an instrumental role in seeking to forge
consensus in these areas.

Jeremy Kranowitz: I have a few observations that I’d like
to make first and then we’ll guide this esteemed panel
through some discussion.

One of my key observations that I suggest we keep in
mind in discussing debates that exhibit strong rhetoric is
that—to use the phrase from Cool Hand Luke: “What we’ve
got here is a failure to communicate.” A lovely cartoon cap-
tures this problem. It has these two guys wearing the sand-
wich boards and the caption “the irresistible force meets the
immovable object.” One board says “the facts as they are,”
and the other says, “the truth as I see it.” Often we find in
conflicts that there are a number of issues that hinge on
miscommunication or lack of communication. In under-
standing the psychological basis of disputes it is important
to recognize where there is much more than perhaps just the
substance of the issue. There also can be value systems and
emotion that often play just as important a role.

Often in such debates you’ll find that conversations aren’t
really conversations at all and they’re not dialogues. They
are lectures. You might have two people or multiple parties
that are interacting and one is lecturing to the other without
really listening. Other times the participants in the conversa-
tion might really try to focus on the facts when the facts may
be uncertain or not all the facts may be known. So, one of the
things that I’d like to flag and have you keep in the back of
your mind is this aspect of communication or lack thereof.

My colleagues Larry Suskind and Pat Field at the Con-
sensus Building Institute wrote a book called Dealing With
an Angry Public in which they addressed the elements of
successful communication. They described a triangle of sat-
isfaction, in which there are two very important legs in addi-
tion to substance.

The second leg is procedure or process. How are the
groups going to get together? Who is going to be the ulti-
mate decider? What is ultimately going to happen? What is
important is making that process very clear and transparent.
Are there agreements on the process or mutual understand-
ing on how the process will unfold?

And the third leg is the psychological interest, the emo-
tion, the value systems, the fact that well-intentioned people
can come to the table or come to a dialogue with different
perspectives on how things should go and each of them in
their own mind might be rational and completely valid. Peo-
ple that come to the table with an interest and really feel they
have a right to interact and to be mutually acknowledged
and heard.

Another element in a highly contentious policy debate
that often seems to be lacking is the element of trust. When
we talk about building trust, when we have multi-stake-
holder dialogues, we talk about four different pillars. One
pillar is commitment. By this I mean that the parties are
committed actually to working on this together. They are
creating verifiable behaviors that they can check each other
on, and that they are sharing responsibility for really work-
ing through these issues.

The second pillar is accountability—doing what you say
you will. That is another way of building trust.

A third pillar is disclosure. Again, there seems to be a
great lack of transparency with many of these debates and it
is important to be able to disclose the process and the conse-
quences of actions. Drawing on our last panel discussion, if
California’s greenhouse gas rule is going to force Chrysler
to sell only trucks, well, that is a consequence that should be
transparent and should be out there.

And the last pillar is acknowledgment. This means ensur-
ing that the parties know they are truly being heard, that they
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are being acknowledged, that it is not a one-way lecture. Ac-
knowledgement also means recognizing that there are
power imbalances; that there are politics at work and that
plays a role. Acknowledging those realities explicitly is re-
ally a key piece of building trust.

With that as background, we turn then to a series of exam-
ples of major recent clean air policy matters, comparing
those in which the stakeholders reached consensus success-
fully and those that have been more acrimonious. In the
left column, we list three examples in which stakeholders
have been able to agree: (1) the Clean Air Interstate Rule
[(CAIR)]; (2) the diesel engines and fuel rule; and (3) the
early action compacts for the eight-hour ozone standards.

In the right column, we list examples in which there has
been more polarized debate: new source review [(NSR)],
the mercury rules for electric utilities and climate change
regulation. So, on the left we have issues that have been re-
solved with fairly low levels of contention, higher levels of
agreement and on the right, issues that have been much more
contentious and litigious.

What I would like to do now is to turn it over to the panel
and ask an opening question to each of the four folks sitting
to my right on what, from your perspective, distinguishes
these cases.

Bill Becker: Well first, I have a nit to pick for being invited
for this panel because while this is a polarization panel, it is
clear that I don’t represent a polarized view. Jeremy is cor-
rect that communication is really important and if you in-
dulge me, since it is the last panel of the day, I want to tell
you about my brother’s recent experience, which reinforces
the need for good communication.

My brother bought a brand-new Volvo convertible when
he moved to Colorado and one day, he decided to take it in
the mountains and just go around the country roads. He
was going around a sharp turn when he encountered this
woman who was driving out of control and almost drove
him off the road. Adding insult to industry, she had the au-
dacity to yell at him and shouted out “pig.” Of course he
was just so offended he would do what any of us in this
room would do. He yelled something back and screamed
“cow.” Well wouldn’t you know, about a hundred yards
around the curve, he ran right into a pig. And for the next 10
miles, she was looking for a cow. This is why communica-
tion is so important.

I want to tell you three more serious, but short stories
about communication and trust.

Jeff Holmstead: I hope they’re all better than that one.

[Laughter]

Bill Becker: You can be the judge because they involve you,
Jeff. The first is [NSR]. The state and local air pollution con-
trol agencies supported reform of [NSR], and we made that
known to Administrator [Christine Todd] Whitman at the
time we provided our recommendations. We asked to sit
down with EPA throughout the process, explaining our
views and why we supported the reforms we were seeking.
Unfortunately, we were totally closed out.

Subsequently, EPAcame out with its reform package, and
by and large, the state and local agencies really disliked it.
Many states sued. This issue has been contentious, it has

been litigious, and it forced our association to develop a
model rule. Many of the states and local agencies used the
model rule that provided an alternative to EPA’s flawed rule.
And that is why we have inconsistency around the country
and some distrust with EPA’s NSR program.

The second example is mercury. To EPA’s credit, the
Agency started out with a Federal Advisory Committee Act
[(FACA)] process. They brought in state representatives, in-
cluding our association. In fact, they anointed the head of
our association’s mercury program as a co-chair of this fed-
eral advisory committee process. It also included environ-
mental groups and industry representatives. The FACA
group met for a year. While the group didn’t reach consen-
sus—that wasn’t the objective—it was able to narrow the
differences to a place where we could have some mean-
ingful analysis conducted. And then EPA abruptly halted
the process.

Six months later, a week or two before the court-ordered
deadline for the Agency to come out with a rule, the Agency
did something that was totally different from the year-and-
a-half discussion that we had. They came out, as many of
you know, with the mercury rule based on §111 of the Act,
which has never been done before, rather than under §112,
which had been the principal way to control air toxics.

The third example is on non-road engines. This is a suc-
cess story. EPA, same office, worked very, very well with
stakeholders, kind of shuttle diplomacy with state and local
agencies, with industry, and with the environmental groups.
Each group understood each other’s needs, and worked hard
to address problems. The stakeholders spent a lot of time
with EPA, and each felt like they were true partners with the
Agency. At the very end of the process, there was not only a
very excellent rule, but each of us participated in a press
event with the Administrator of EPA, offering effusive
praise. And there was not one lawsuit on this rule.

I can only conclude that the process of EPA working and
communicating with stakeholders is so very important, not
just states, but other stakeholders as well, working together
in a transparent process and coming out with compromises
so that each entity’s objectives are met. We have a tremen-
dous success story and we have two failures. To me, that dif-
ference in communication is probably the most important is-
sue that accounted for whether views were polarized on
these issues.

John Walke: I’m going to take up the topic from Jeremy’s
presentation, the frustration of dialogue in this environ-
mental policy phase and probably there are any number of
reasons or elements contributing to that, but I’m going to
focus on two right now. I’ll lead each off with a quote and
then an anecdote. This first quote is by Paul O’Neill and is
taken from an October 2004 article that appeared in the
New York Times magazine called “Without a Doubt.” “If
you operate in a certain way by saying this is how I want
to justify what I’ve already decided to do and I don’t care
how you pull it off, I guarantee that you will get faulty
one-sided information.”

In the spring of 2001, President George W. Bush sent a
letter to Sen. [Chuck] Hagel [R-Neb.] renouncing the presi-
dent’s campaign pledge to regulate carbon dioxide [CO2]
from power plants and overturning a formal legal opinion is-
sued by EPA’s General Counsel Jonathan Cannon, deeming
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CO2 to be a pollutant under the CAA. I got a copy of that let-
ter about 8 or 8:30 in the morning.

About 8:45 or 9:00 a.m. I received a phone call at my
desk. It was from a very high-level official in the General
Counsel’s office, sheepishly asking me if I had a copy of the
letter. And I said: “Yes, I do, don’t you?” “Well, no, could
you fax it to me?” That’s how the General Counsel’s office
got the Hagel letter—from me. Clearly, they had not been in-
volved in or informed of the overturning by the president of
the Jon Cannon legal opinion. Last time I checked, the presi-
dent was not the chief lawyer of EPA, but this represented
classic result-oriented decisionmaking.

In her book, It’s My Party, Too, Christie Whitman con-
firms that she learned about this decision after the letter was
already over on Capitol Hill when she walked into the White
House and Vice President [Richard] Cheney brushed passed
her with a piece of paper in his hand, and he asked an aide
[if] it had already been signed and the aide said yes; and that
was the letter. So, I submit that that is not a good way to go
about environmental policy even if it is the president’s pre-
rogative as the top politician of this country.

The second quote is also, incidentally, from the same arti-
cle. The reporter is talking to a White House aide who is not
named but who just practically oozes Karl Rove throughout
the lines of the article. The aide said that “guys like me,”
meaning the reporter, were “what we call the reality-based
community”—which he defined as people who “believe
these solutions emerged from your judicious study of the
discernible reality.”

The reporter nodded and murmured something about en-
lightened principles and empiricism. The aide cuts him off.
“That is not the way the world really works anymore,” the
aide continued. “We’re an empire now and when we act, we
create our own reality and while you’re studying that reality,
judiciously as you will, we’ll act again, creating other new
realities, which you can study too and that’s how things will
sort out. We’re a history of actors, and you, all of you will be
left to just study what we do.”

Now, I use this as an example of what I will call linguistic
relativism, where words mean what we want them to mean.
This shows up in a series of high profile rulings in the [U.S.
Court of Appeals for the] D.C. Circuit, 3-0 opinions, involv-
ing EPA rules. I’ll name a couple. One of my favorites is
where EPA argued that in the statutory phrase “total maxi-
mum daily load,” the word “daily” did not mean daily, but
“yearly” in determining how much pollution concentrations
can be added to a water body. Thankfully, we have a 3-0 de-
cision to overturn that.

Another occasion in which I won in the D.C. Circuit in-
volved the expression “any physical change,” where EPAar-
gued that “any” did not mean “any.” In fact, EPA loved the
word “any.”

There have been something like four decisions in the D.C.
Circuit in which EPA consistently argued that “any” does
not mean “any,” and thankfully they lost in each case. There
were a series of [maximum available control technology
(MACT)] decisions, air toxic decisions, under §112 of the
Act , in which the judges by the time the third or fourth or
fifth one came around, were actually forced to remind EPA
that in this country, in our system of the courts, there is a pro-
cess whereby a litigant that is dissatisfied with an outcome
should appeal a decision, petition for re-hearing, or file for
certiorari to appeal to the Supreme Court.

EPA was so consistently defying the previous decisions
that the judges had just handed down, that the judges actu-
ally went out of their way to say: “You know, EPA, the
proper thing to do in a case like this is to petition for re-hear-
ing en banc,” and EPA had not done so in any of the other
two or three cases. So, said the judges, we’re kind of befud-
dled as to why you’re not getting it by now.

Judge [David S.] Tatel actually turned on the bench to
the—I think it was Judge [Stephen F.] Williams in the oral
argument in one of the cases, and he asked: “Haven’t we de-
cided this before?” Well, they had, three times. So, I will
leave the examples at that.

There clearly are instances when the Administration was
not working in a result-oriented capacity, was not resorting
to linguistic relativism. But when they made up their mind
that led to some really crazy bad legal outcomes, from our
perspective, it creates the frustration of dialogue. Unsurpris-
ingly, what we do in such a case is that we turn to the real-
ity-based community. We turn to the courts, we turn to pub-
lic opinion, we turn to the media and guess what, at that
point, we got what the panel is calling polarization. I think
that is healthy, because I think it is a rebuke of some pretty
insidious tendencies—in fact, lawlessness—which the
courts have been correcting. I am a fan of it.

Jeff Holmstead: I am not surprised to hear that you’re a fan
of those cases, John. One of the things that I realized at EPA
that makes the job so hard is that when activists like John
raise concerns about an environmental issue, there are 49%
of the people in Congress who are inclined to completely
dismiss it as being just silly and there are 49% of the people
who are inclined to believe that it is a crisis of incredible im-
portance. My percentages may be slightly off, but there are
very few people who are willing to say: “Some environmen-
tal issues really matter and other environmental issues aren’t
as significant.” I look at the list of consensus and conten-
tious issues and I think I was involved in all of them. I tried
to see if there were common lessons to be learned from these
issues and I think I do have a few.

Just as a matter of good science and environmental policy
analysis, I think, all of us in my former office at EPA and in
the Administration believed that diesel emissions are a big
deal, a significant health issue. We knew about the technol-
ogy that had been recently developed—in large part because
of actions taken under the [William J.] Clinton Administra-
tion—to control diesel emissions and remove sulfur from
diesel fuel and we went about this process that was essen-
tially an engineering discussion about how quickly the fuel
industry and in particular, the engine manufacturers, could
go about adopting those technologies.

And the result of this process was really an enormously
successful outcome that Bill and John and I think all of us up
here played a part in. Karl, you guys didn’t have as much at
stake in that one, but our diesel rule was an enormous suc-
cess. From a public health perspective, it was actually the
third most important rule in EPA’s history, measured by pub-
lic health benefits. It was relatively easy to do, primarily be-
cause everyone believed it was a significant public health is-
sue that could be solved through proper regulation.

Let me contrast that with mercury, where the environ-
mental community attacked us for what we did, and John
accosted me several times to complain about our mercury
rule. But based on the analysis that we had done, all the re-
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search we had looked at, mercury emissions from power
plants was nearly a trivial issue in terms of public health.
And I don’t want to say that about mercury overall. John is
going to whack me here if I talk too much. But we believed
that the contribution of U.S. power plants to mercury expo-
sure is trivial.

We did some analysis showing that if you are to com-
pletely eliminate mercury emissions from U.S. coal-fired
powered plants, there is essentially no appreciable improve-
ment in public health. The effects that we saw that were
measurable were very, very subtle effects that were even
questionable—in children whose mothers had eaten a lot of
fish, almost all of it seafood. Anyway, there was just a fun-
damental disconnect about whether mercury emissions
from U.S. power plants were a big deal or not and that led, I
think, to very different views as to how much we ought to be
spending to control those emissions and how we should go
about doing it.

I will tell you, and some folks up here have heard the story
before, that figuring out how to address mercury under §111
really led to what was, in my view, the most important thing
that we did when I was at the Air Office—and that was
CAIR. Based strictly on public health benefits, CAIR is
the second most important thing that EPA has ever
done—second only to the phase-out of lead from gasoline
back in the late 1970s. As I said before, our diesel rule was
number three.

We were able to get CAIR out only because we were able
to integrate and to stage the timing of [nitrogen oxide (NOx),
sulfur dioxide (SO2)], and mercury controls so that we
would not force the industry to spend a lot of money on mer-
cury-only controls, but rather allow them to plan for all three
pollutants together. And that kind of planning was the key to
getting CAIR done.

But the fundamental problem with the mercury rule was
that there was just disagreement about what mattered and
what didn’t. Neither Bill nor John talked about CAIR, and I
think they would put CAIR in a middle category. They don’t
want to call it a huge success because it didn’t go as far as
they would have liked, but it was clearly an important step in
the right direction.

I have two other lessons from all of these experiences if I
can just point them out briefly. First, it is easier when you’re
dealing with new sources rather than existing sources. I
think that is clearly the case. You can go across the board and
see that it is just a fundamentally different world when
you’re talking about putting a standard out there for new
sources, that people can plan for and know ahead of time
they have to meet. That’s always going to be the case.

Second, at least in my experience, even with these polar-
ized issues, the private debate and discussions are always
more productive than the public debates are. These issues
are extraordinarily complicated. But when you’re trying to
address them in the public debate, each side, especially if
you’re dealing with the popular press rather than the trade
press, is forced to come up with short soundbites that really
don’t do justice to the underlying issues.

My friend John Walke has come up with some real
zingers, very clever but not really very helpful to the under-
lying debate. I could probably be accused of the same thing,
although my soundbites probably aren’t as creative as
John’s. These issues are just really hard to discuss in the kind
of coverage you get in the Washington Post or the New York

Times. I think the trade press does a slightly better job. But if
you want to get your story out there in a way that the press
will cover, you start telling your side of the story in a way
that, I think, drives polarization.

Again, I am not the first to make this observation, but I do
think that direct mail fundraising plays a part in the polariza-
tion. John’s group and other like-minded groups are going to
find it very hard to raise money if they say: “Well, this is a re-
ally complicated issue. We think EPA should be going
slightly further and we’re trying to work with them to push
them a little bit along.” That is not nearly as appealing for
fundraising as a cry that “they’re gutting the CAA.” I think
John accused me of either gutting or eviscerating the CAAat
least a dozen times. After about the third time, I said: “I
thought you couldn’t eviscerate something that’s already
been eviscerated before. How can I keep doing it over and
over again?”

I think there are lessons to be learned, but they are not
simple lessons. Again, I go through each of these examples
and I’ve thought about them a lot over the years. Unfortu-
nately, I think I agree with John that there will continue to be
polarization, but that there will hopefully be more construc-
tive conversations in private than there can be in public. I
think we’re likely to live in this kind of world for a while
longer and I think climate change will just be a re-run of that
all over again.

Karl Moor: I want to go on record that I would trust every-
body more if they sued me less. Accusations of results-ori-
ented decisionmaking are often what is said when the other
guy wins and the result isn’t what you wanted to see. I’ve ar-
gued with John on that one. I think if you looked at the right
hand column of contentious issues and how they relate to
where we find ourselves, the only sensible thing that you can
do in theses circumstance is to blame Congress. If you look
at this set of issues, you have a combination of two
things—overriding ambition to effect change coupled with
a lack of willingness to accept accountability for the politi-
cal choices made.

I was involved in the mercury debate in 1990, had some
small part in the “necessary and appropriate” language that
appears in §112(n). That language was used to end a debate
that seemingly went on forever. And frankly, Congress dodged
the central issues. Congress didn’t want to face up to the ques-
tion of what the science showed, where things were and so they
pushed it off to the Agency and said, “Here, you decide.”

If you do that often enough and leave it to the interest
groups within the Beltway to define the public interest with-
out the politicians being present, bad things happen and
rhetoric gets used. Look at the NSR debate. The NSR debate
involves a series of words that have had a shifting set of
meanings depending on who’s in office. I do agree that re-
form could have helped it early, but the ambiguity was
something Congress had two chances to correct, both in
1990 and then in 1992.

Again, they failed to act because it was difficult. It was
complicated, it overwhelms the staff, and the members
don’t want to think about the long-range consequences. I
think if they had realized how many thousands of ships that
would be set afloat in the NSR and the mercury world,
maybe they would have been a little more willing to invest in
an effort to grasp the fine details. I would tell you NSR
needed addressing from the legislative standpoint. It is a
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murky body of laws to say the least and a number of us in this
room have been around it for many years.

The final issue is climate change. I do worry about one as-
pect of the 1990 Amendments that taught a bad lesson. The
lesson is, if we put the deadlines and the consequences far
enough over the political horizon, then an elected official is
not personally accountable for the decisions that he or she
makes. Imposing upon a future generation an 80% reduction
target or a 90% target or a 100% target, is something that a
member can do with impunity and stand at the signing cere-
mony and say, “we’ve done great things.” But the butcher
bill comes later.

Ultimately, I think there are three political attitudes that
contribute to the problem. I think the 1990 Amendments in-
culcated into the environmental debate an attitude that says
that there are approaches that get immediate credit with no
immediate political consequences. Another post-CAAtrend
is the combination of the aspirational willingness to over-
reach and the institutional unwillingness to deal with the re-
ally difficult things that need addressing, like NSR. And
then there is the complete classic political dodge, such as the
case with mercury—shift it off to the agency and be blamed
for nothing.

Bill Becker: I want to respond to the reason that Congress
“dodged mercury.” I was there in the 1980s and I partici-
pated probably more than anyone on this panel on the 1990
Amendments. The reason that Congress dodged mercury in
the 1990 Amendments was because the utility industry
asked for it. The utility industry emits mercury, which is one
of the 180 some pollutants regulated under the CAA. Every
other source of pollution, every other source that emits a
HAP is regulated under a section of the CAA that requires
compliance within three years.

The utility industry was required to comply with a very
important acid rain control program and it was the utility in-
dustry that went to Congress and said: “Please treat us dif-
ferently. Please treat us specially, we are already being re-
quired to reduce sulfur oxide under an acid rain control pro-
gram. We need more time and we need to postpone this deci-
sion into the future.” So, it is really unfair to blame Congress
on the additional postponement of mercury control and say
it was their fault, not the industry’s fault.

But I want to go back real quickly just to the point that Jeff
made on mercury and the same thing on NSR. Let’s put aside
the difference of whether mercury is a terrible problem or
whether NSR requires a kind of robust control program that
many think it requires.

The issue with states and localities is, on mercury, you
have a whole stakeholders’group that was involved in a pro-
cess for a year and a half, and the entire discussion was fo-
cused on mercury being regulated under §112 of the CAA,
not §111.

Did the Agency ever consider going back to the group af-
ter you halted the discussions and say, “We have a different
idea. What do you think about regulating it under §111 since
you’ve invested a year and a half of your time in the §112
process? We’d like your input. We reserve the right to ob-
ject. We’d like your input.” That was never done.

On NSR, unlike some groups, the states wanted reform.
We wanted reform. We had a package of reforms that was
somewhere between EPA and the environmental commu-
nity, and we never were given an opportunity to sit down

with the folks at EPA and discuss our views. And even if
EPA disagreed with the views, at least give them the oppor-
tunity, especially the state and local agencies that are imple-
menting these rules, give them the opportunity to be heard.

And then one final point. Jeremy, you mentioned two ar-
eas in your opening: reformulated gas and HAPs as poten-
tially contentious issues. In the CAA, as you know, the re-
formulated gas regulations were a product of a regulatory
negotiation. And that negotiation was a total success story.
And the HAP program under §112 was also the product of a
successful negotiation that I believe Keystone put together
with industry, states, and environmental groups.

So those two programs were successes in the CAA. Why?
Because there was communication, there was discussion,
and there was negotiation.

Jeremy Kranowitz: Are there substantive differences on
these different issues that you’ve talked about that made the
process different? In cases where different stakeholders
were able to come to the table and come to some agree-
ment—Jeff, you mentioned CAIR as an example—though
perhaps not as strong as some of the environmentalists
would have liked, there was an agreement that folks could
live with. Are there substantive differences on some of these
issues that allow stakeholders to participate in some and not
in others?

Bill Becker: I think that the answer is yes, because in many
instances it depends on what you’re fighting over, whether it
is the science, what the regulations mean, or what the statute
could or should mean. I think that those differences drive the
type of dialogue that you can have.

Karl Moor: I think the other thing that happens and it hap-
pened in the CAA arena, is frankly the emergence of the en-
forcement regime as a powerful tool in the EPAand state ar-
senal. Enforcement by definition sucks oxygen out of many
rooms where it would otherwise be possible to talk about
concepts for regulatory changes. It just puts everything on
hold pending on the outcome of either litigation or individu-
alized settlement discussions. The view of the enforcement
folks that we have a legitimate role in seeking out
nonstatutory emissions reductions through the use of the en-
forcement mechanisms has changed the dynamic.

Jeff Holmstead: I come back to the idea that it’s much eas-
ier when everyone agrees on the basic scope of the is-
sue—say, in the diesel world, where virtually everyone
agreed that we needed to reduce diesel emissions, that we
only had authority to deal with new engines, and the only
real issue was an engineering question of how long it would
take to get us to where we needed to be. In my mind, this is
the classic example of a situation where this kind of
give-and-take between the competing interests can be help-
ful. I think in other areas the focus of the discussion is differ-
ent. When I was sitting in my office at EPA, I knew exactly
what Bill Becker’s views were on NSR reform.

Bill Becker: You mean state and local air pollution con-
trol agencies.

Jeff Holmstead: I have been involved in some of those dis-
cussions since the early 1990s and there didn’t seem to be
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any productive outcome on NSR that could be achieved
through more discussion. Similarly on mercury, we did not
go back to discuss the issues with the stakeholder groups be-
cause some groups had already made their views clear and
quite well-known that for various reasons, a cap-and-trade
program for mercury was something they simply could not
support. And, by the way, we actually did have a judicial
deadline to make a decision about how to regulate mercury. I
suppose we could have gone back to try to change that dead-
line, but I didn’t think that approach would have been fruit-
ful. And as I mentioned earlier, at the time my major interest
was putting together a package for all three pollutants—for
SO2, NOX, and mercury—and we needed to figure out how
to do that all together.

Bill, you seem to be of the view that if we had just in-
volved all of the stakeholders more, we’d have come to a
better outcome. As someone who was in charge of an office
in the EPA, I can say that approach works in some cases, but
it doesn’t work in others. I think the Agency has learned that
over time. And Bill, I think, you were involved in some suc-
cessful regulatory negotiations and some very unsuccessful
ones over the years. The outcome depends a little bit on the
issues and on where the stakeholders are and what people
are ultimately hoping for at the end.

I just don’t think there is an easy answer. I think in some
ways my very strong feelings about what the NSR program
was designed to do are just very different from what John’s
are or Bill’s and many of Bill’s members’ are.

I think Bill would agree with me that for many folks in
state and local government, NSR triggers are useful to them
as a way to get some leverage over a company that wants to
move forward with a construction project. The way you can
get them to do something is holding up the project and tell-
ing them that if they want to proceed with their project,
they’ve got to make some concessions—usually, but not al-
ways, in terms of emissions reductions that have nothing to
do with the project itself. That’s been the way a lot of envi-
ronmental programs have worked over the years and I don’t
think that is a fair, or terribly productive, approach. We tried
to move away from that with the cap-and-trade ap-
proach—telling companies clearly: “We’re not going to
hold up any projects you want to do, but in exchange for this
freedom, here are the emission reductions that you have to
make and here’s your schedule for making them.

I think that Bill and John and others in the environmental
community would say about cap-and-trade approaches:
“Well those are great as long as they are over-and-above and
on top of all of these other programs that we have.” Our orig-
inal proposal, as embodied in “Clear Skies,” was to replace a
lot of things with a stringent cap-and-trade program that
would clearly get more emission reductions than the less ef-
ficient regulations they would replace. Unfortunately, al-
though Jim Connaughton and perhaps others are still out
there talking as though Clear Skies might still be enacted, it
was pretty clear almost from the start that the environmental
community was not interested in this approach.

John Walke: I don’t think the clean air debates are inher-
ently polarizing. I don’t think that the Bush Administra-
tion’s environmental agenda was inherently polarizing. In-
stead, I think that there is a driving aspect of the Administra-
tion’s agenda that was really poisoned by a relentless bias
that could not be overcome or penetrated by dialogue and

reason and even the law. That was a bias in favor of coal and
protection of coal-fired powered plants, and it has a political
and economic dynamic to it. Early in the Administration,
Jeff and Christie Whitman and reportedly even John Gra-
ham made a very strong push for what I think would have
been genuinely protective legislation to regulate three pol-
lutants from power plants after the president abandoned his
carbon pledge. And they developed legislative specs and
they put all of these together in what was known as a straw
proposal. These later led to the proposed “Clear Skies” leg-
islation. They were beaten back. They lost the debates
within the Administration. That happens. Basically, the Edi-
son Electric Institute rolled Whitman and EPA and instead
they came up with—

Bill Becker: I think it was Karl Moor, actually.

John Walke: It probably was Southern Company.

Karl Moor: I am struggling hard to find the evidence for
the bias.

John Walke: Karl can speak to that but from then on the
Administration was driven by what I refer to as the “Clear
Skies straitjacket.” Every regulatory element of EPA’s pro-
gram that was contentious over the past seven years con-
formed nearly exactly to the Clear Skies legislation, and
that included the elimination of NSR for modifications at
existing plants.

The mercury rule—miraculously, coincidentally, exi-
stentially—looked exactly like the Clear Skies legislative
specs. Imagine that, the statute was passed in 1990, and the
rule that came out in 2005 looked exactly like a bill that was
introduced in 2003. Now, all of these examples of conten-
tious rules are rules that impacted coal fire-powered plants.
I’ve thought about this a very, very long time. What would
explain that? We know that a lot of these directives were
coming from the vice president’s office, from the Adminis-
tration, from the White House itself, and let’s think back to
the states that George Bush barely won in the 2000 election.

Karl Moor: John, this is ridiculous—

John Walke: And that he won in 2004.

Karl Moor: John, these are my own views, they are not
views—

John Walke: The states of West Virginia, Ohio, Pennsylva-
nia, these are some of the largest coal-producing states in the
country. When EPA did its spreadsheet analysis of Clear
Skies legislation and their regulatory rules, they had state-
by-state breakdowns of the impact on coal prices and the
coal availability per state—by bituminous and by lignite
coal—everything that they’re analyzing was the impact on
coal prices and coal availability.

Now, you don’t have to believe this. You can chalk it up to
crazy conspiracy theories but it makes sense to me and it ex-
plains everything that happened and it certainly explains the
legal results—or the illegal results—that unfolded. Thank-
fully, we defeated the Clear Skies bill and we’re going to be
delayed by an untold number of years in controlling carbon
and mercury from power plants as a result of this Adminis-
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tration. I don’t think we’ll face this polarization in the next
Administration to the same degree.

Because I don’t think that either party in this country be-
lieves in linguistic relativism to the extent that it was prac-
ticed on certain matters that were deeply, deeply important
to the coal industry in this country. That’s my say.

Karl Moor: Where to begin? In 1999, we were sued by the
Clinton Administration. That lawsuit is still pending today.
In the Bush Administration, we’ve been subject to levels of
control that resulted in our facilities being subject to 90% of
all possible controls imaginable. CAIR was one of the most
aggressive uses of EPAregulatory authority imaginable and,
frankly, I’ve long objected to CAIR on the basis that it was
legislation through regulations. The mercury rules for better
or worse are moving ahead.

I looked the other day at a presentation that we did on
what just one of our plants will look like in the relatively
short term and we have moved quickly from being a generat-
ing facility to a chemical plant. I mean, the footprint that
we’re leaving behind on that plant is about twice again as
large as the original facility as a result of the space needed
for these controls. So, those things have been occurring.

I can see bias for coal as 50% of the nation’s energy source
and as the best source in terms of cost, availability, and na-
tional security concerns.

I would hope that any Administration would pay as close
attention as possible to the cost and availability of coal as
they would to gasoline or oil. There is simply no reason to
declare a rational policy to be bias borne of a “conspiracy.” I
promise you there’s no conspiracy. There is a simple fact
that the economy of the country to a large extent depends
upon a readily available low-cost source of energy, powered
through or, in part, by coal. Without that, we can pretend that
everything else will have happened and energy will be avail-
able in some form that we can’t now imagine. But the truth is
that these are aspirational goals. The war on combustion, the
war on coal, the bias against coal, these are real. In the end,
we have to decide to use or not use coal. If it is use, then you
have a debate about how it is regulated. Whether or not mer-
cury should have been regulated in the way that it was regu-
lated as opposed to legislatively addressed is a perfectly
proper discussion in a democracy.

An assumption that seeing an Administration consider
the energy impacts of its policy as well as the environmental
impacts on policy, to me doesn’t seem like the stuff of “Aha!
Surprise! We found the hidden source of all of the evil done
in the universe.” I just don’t see it and I think that that kind of
thinking, frankly, gets us to the place where rather than con-
centrating on our shared responsibilities to the environment
and to energy production, we often get into unilateralism.

We have an obligation to look 30 years out as one recent
newspaper article said, 30 years out in order to make sure
there is reliable source of supply of electricity to power
the United States. On the other hand, people who say that
coal should be eliminated as a source in the United States,
that is, coal has to be done within our lifetime in order to
reach environmental goals, are going to find that there are
consequences for that choice, not only to the environment
but politically.

So, John, I understand where you are coming from and I
disagree with you, but I don’t see the Bush Administration’s
regard for the use of coal as being anything other than ex-

actly what they said it was, which is that this is part of our en-
ergy portfolio. This is the way we want to approach it.

Jeremy Kranovitz: I have to say that I am shocked,
shocked to hear that there are different opinions about this.

Jeff Holmstead: Just a couple of observations. I was in the
room during all of those discussions about Clear Skies and
CAIR and all of those other things, and there was never any
sort of political discussion about which states were impor-
tant, or we’ve got to do this for coal or that for that coal. Yes,
there was a very robust internal policy debate, but never any
suggestion that we needed to do something for a political
reason or to reward certain states.

John uses as his evidence the fact that somehow the mod-
els that we used spit out numbers about impacts on coal prices.
The model that we used was developed over a period of more
than ten years by several different administrations. We have
some people here in this room who know about all the work
and effort that went into developing that model. It doesn’t just
look at impacts on coal on a state-by-state basis. It looks at
virtually everything you could think of that affects energy,
and the price of energy, on a state-by-state and a region-by-re-
gion basis when you impose different types of constraints on
power plants The model was used to analyze the effect of var-
ious policies on energy prices in every single one of the [North
American Electric Reliability Council (NERC)] regions.

To suggest that this was somehow part of a political exer-
cise is just silly. It is also silly to use as a conspiracy theory
that somehow what came out of the CAIR and mercury rules
just happened to line up with Clear Skies. Of course it lined
up with Clear Skies.

We went through a very robust internal policy debate and
we had discretion under the CAA as to where we would set
those levels. I don’t know why it is surprising that we set
them at the level that was consistent with what had come out
of the internal policy debate.

When I was in the private sector, I’d never had a client
that owned a coal-fired powered plant. I didn’t know very
much about coal-fired powered plants. I knew a lot about
NSR, but primarily its effect on other industries. So every-
thing I learned about coal-fired powered plants came from
the time I was at EPA.

One of the things I enjoyed was a level of detailed discus-
sion and analysis that went into developing the straw pro-
posal that then went into the interagency process. I was a
proponent of the straw proposal but quickly realized that
there were a couple of areas in which we just couldn’t justify
our original proposals, especially on mercury. And most of
the career people who helped develop the straw proposal
agreed that based on some assumptions and things we
learned about the expense of getting to the mercury cap lev-
els in the straw proposal, it just wasn’t worth it.

Bill Becker: I was just going to tell you what the cap was.

Jeremy Kranowitz: What was it?

Bill Becker: Five to seven-and-a-half tons.

Jeff Holmstead: Five to seven-and-a-half. In fact, what
came out in the final CAIR rule was consistent with the
straw proposal for NOX. The one area where I think there
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was an honest discussion and real disagreement on policy
grounds was on the SO2 cap and whether it was going to be
two million tons or three million tons. And what you got in
CAIR was the equivalent of three million tons. But whether
you’re going to get an 80% or an 85% reduction or 75% or
70%, whatever the numbers were, the differences were at
the margins. And it may very well be that over time, depend-
ing on what happens with the [particulate matter with a di-
ameter of 2.5 microns or less (PM2.5)] standard, that number
for SO2 will need to go down even lower.

For many people in the environmental movement and
even some people at EPA, coal-fired powered plants are
public enemy number 1. I’ve seen these almost religious
battles take place inside the Agency. I’ve seen them take
place outside. But I think whenever you get into the reli-
gious battle as opposed to a policy battle, it’s going to be po-
larized. There are some people who view power plants sim-
ply as a key part of powering our economy. There are other
people who see them as nothing other than a big source of
pollution. The fact of the matter is that they’re both right,
and you need to understand both of these points of view. Un-
fortunately, the public discussion about coal-fired power
plants really has become a religious battle, and I think it’s
going to continue to be that way.

Jonathan Martel: Even in the very most polarized, intense
fights, someone has to be giving some thoughts to a settle-
ment strategy. The question in these battles, when they be-
come so polarized, is whether we are keeping the door open
to some path to be able to continue to talk about ways to
bridge the gap. And in particular, as Jeff has pointed out,
when we reach a religious level, whether it is a direct mail
campaign, red meat to a particular constituency going to the
press, or to direct appeal to the public opinion, you might
jeopardize that.

When you hear words alleging withholding of informa-
tion that affects public health, killing large numbers of peo-
ple, and I think even, we’ve heard today in the past two pan-
els reference to the word “evil” at least twice, does that de-
humanize the other side in a way that tends to close the door
or limit the door to pursuing what is an essential part of any
pitched battle, which is having some settlement strategy?
From both sides of this debate, what do we need to do to
keep those doors open?

Bill Becker: I’d like to respond. It’s difficult to keep the
door open when the door’s been shut in your face from the
very beginning. And I kind of sugarcoated this, but maybe I
need to say it more directly. The states don’t have a direct
mail campaign. I have a limited number of members of our
association and I don’t need to do anything to get more or
less. We have 48 of the 50 states who are members, we have
165 local air pollution control agencies. I don’t send out let-
ters to the states saying: “Give us a lot of money so we can
influence Congress or EPA.” We don’t have political action
committees, we are a 501(c)(3), we don’t have a dog in the
fight other than we want to clean up the air.

The states hear from industry. We hear from industry.
When the industry said: “We want reform on NSR.” our as-
sociation got together and we came up with reform concepts
that were moderate, but they were certainly better than
EPA’s. We asked for a meeting with the Administrator, we
asked for a meeting with Jeff, we asked for a meeting with

the staff at [the Office of Air Quality Planning and Standards
(OAQPS)]. We never had a meeting to discuss these recom-
mendations. We were shut out at the beginning.

On mercury, imagine over a year and a half period, EPA
conversing responsibly, I might add, with stakeholders in-
cluding state and local agencies and industry. Our people
flew in from out of town on their nickel. It was abruptly
halted. As I mentioned, we never got a chance to discuss
why and this creation of §111, which had never been used
before, was never, ever discussed during the year and a
half process.

So, Jonathan, when you say gosh, what kind of exit strat-
egy is there of getting everybody together, there was never a
chance of getting together to begin with notwithstanding our
strong push to do that. I happen to think very strongly that
when people sit down and talk like we are now—

Jeremy Kranowitz: We certainly made a lot of progress on
this one.

Bill Becker: Well, at least you know a little more directly
that the slamming of the door on mercury and NSR mattered
to state and local agencies. Perhaps with a little more talking
instead of an audience in your private setting, it might have
resulted in some meaningful discussions.

Jeremy Kranowitz: Jeff, now that you’re out of EPA, are
there ways that EPA or other government agencies could
work to improve the process in terms of allowing more
stakeholders into the room? And just on the polarizing issue
as an aside, Keystone recently finished a year-long process
on the future of nuclear power, and had somebody from
NRDC sitting there at the table as well as other environmen-
tal NGOs that are more concerned about our climate change
and are agnostic about what to do about nuclear energy.

I had half a dozen electric utilities that wanted to build
more nuclear. I had somebody hired by the state of Ne-
vada to fight Yucca Mountain to the end, which he called a
“lifetime appointment.” And yet, we sat these people
around the table and some of them had been fighting for
30 years and we opened this conversation with, well,
where has that gotten you? The answer was nowhere. I am
wondering if indeed there is an ability to change the pro-
cess to try to bring in different stakeholders and perhaps
see the path of process or make some changes there to al-
low those stakeholders to be heard, acknowledged and go
to a logical end.

Jeff Holmstead: I am tempted to say: “Oh, sure, there is.”
But I am not sure that is the case. I mean, at some point the
amount of process that goes into these decisions is actually
pretty extraordinary. Bill has expressed his concerns to me
before today about the process for mercury and for NSR. I
actually, honestly, don’t ever remember turning down a
meeting to meet with you or your guys, Bill. Again, some-
one may have turned you down on my behalf, but I don’t
think that yet another meeting would have made any differ-
ence. I knew exactly what their views were. I knew what
John’s views were. I had the broad range of views in front
of me and at some point you need to make a decision and
move forward.

Again, I can look at some regulation negotiations that
worked. I would look at RFG [reformulated gasoline],
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which worked pretty well, but NSR was completely differ-
ent. There was a FACA [Federal Advisory Committee Act]
group convened on NSR reform in 1992 that had gone on for
eight years and could never be resolved. I think EPA does a
better job today than it did—let’s say pre-1990—of meeting
with all interested parties and really understanding their
points of view. I know people in EPA who spent enormous
amounts of time making sure they learned the issues. I think
this is especially true of the MACT process. But I don’t
know that simply more process is going to result in agree-
ment where there are just kind of fundamental religious dif-
ferences on some of these things.

Karl Moor: Whatever we’ve learned on SO2, NOX, mer-
cury, and PM, certainly the scale of CO2 legislation is going
to be remarkable. When I think about the lessons learned
with regard to the gaps, things left unstated that should have
been stated, things that Congress should have thought about
and didn’t, the amount of time and effort that has gone into
the preparation of the ground for a legislative effort is signif-
icant but still not enough.

During the consideration of global climate change legis-
lation, we need supreme legislative efforts. Are we, as the
subject area experts on both sides of the issues, thinking
through clearly with all the long-term and far-reaching con-
sequences? Are we thinking through clearly how this Act is
going to operate in light of the experiences that we’ve had
with so many of these other issues and to minimize the need,
frankly, to get together just to disagree.

We need to think about the enforcement provisions, we
need to think about the NSR impacts, those types of things. I
think the experience in the last 3 to 15 years shows there can
be much wasted efforts on both sides if we’re given anything
less from people that we elected to write these laws.

John Walke: There is a tremendous amount of dialogue
that occurs between environmental groups and industry
parties. There are lots of goings on about climate—NRDC
and the American Chemistry Council just negotiated a
fine bill—the mercury export ban—that I think is, I hope,
going to become a law. There was a consensus among all
sides—there was a good process and a good outcome. What
Bill and I are talking about are a smaller number of examples
that were absolutely dominant and responsible for the con-
troversies of the past seven years involving the CAA.

They should serve as a model for us for how not to do
things. In each instance, I dare say harkening back to Jona-
than’s question, the Administration and industry collec-
tively overreached. They got greedy. And when that hap-
pens, you end up losing. They lost the equipment replace-
ment rule under NSR in the D.C. Circuit. I believe they are
going to lose the mercury rule resoundingly next spring.

And regarding the climate debate, if you think that
President Bush’s head-in-the-sand-so-much-that-
the-soles-of-his-feet-were-being-sunburned is a good out-
come for industry ultimately, I think you’ve got another
thing coming because—look what happened. The states
have stepped into the breach, you’ve got 15 or 18 states
now having adopted California standards. You find the [re-
gional greenhouse gas initiative (RGGI)] in the Northeast,
you’ve got greenhouse gas compacts in the Northwest,
you’ve got states in this country discussing consortiums
with countries in Europe to engage in trading.

You’ve got bills moving ahead in the Senate. The Admin-
istration has been on the sidelines the entire time. That’s not
going to prove to the ultimate benefit of either the industry
or regulated entities or the consumers or voters of this coun-
try. I think the responsible, smart businesses have recog-
nized that and they’ve come to the table for dialogues and
discussions and we welcome those.

Jeremy Kranowitz: Clearly one of the problems is that we
all just talk too much; there’s been too much hot air and CO2

emissions coming from all of us up here. I realize that we
have gone long but would love to open it up and see if there
are questions from the audience.

Audience Member: Jeff, did I hear you right—that you
don’t think that mercury is a big issue?

Jeff Holmstead: Yes, you heard me absolutely correctly.
The only way humans are exposed to mercury is from eating
fish. We actually did studies on where that fish comes from
and not surprisingly, the vast majority comes from the
oceans. If you looked at the mechanism by which mercury
gets into those fish, it is extraordinarily complicated.

But the bottom line is, when you look at how mercury gets
into the food supply, it is not a local issue at all. That mer-
cury comes from all over the world, about a third of it is nat-
ural, that comes from natural sources, about a third is
anthropogenic, about a third is reentrained anthropogenic.
But if you look at where that mercury comes from and you
look at what would happen if we were to eliminate all U.S.
power plants, you have essentially a non-detectable impact
on people’s exposure to mercury.

I don’t remember the exact number—I used to have this at
the tip of my tongue—but it was like 3,000 tons a year of
mercury is emitted and deposited and about 40 tons of that
3,000 comes from U.S. power plants. And we actually did
some studies to see if there were localized populations that
might be consuming a lot of fish around certain areas where
there tends to be a concentration of power plants, and we
couldn’t find any. So that is part of it.

The second thing is there was some early work on
whether elevated exposure to mercury can raise heart risks
and that is an ongoing controversy. If you put that issue off
to the side, and you look only at the effects in children who
were born to mothers with elevated mercury levels, what
you are talking about is—across these studies—perhaps a
tenth of a percentage point lowering of IQ among those chil-
dren. The public press always claimed that mercury is caus-
ing birth defects, but that is not what it is. We’re not even
talking about less than half a percentage point of potential
IQ loss because of U.S. power plants. We’re talking about
total mercury exposure, the vast majority of which has noth-
ing to do with U.S. power plants.

So, the more we looked at the analysis, the more it be-
came clear that mercury emissions from U.S. power plants
was simply not a big public health issue.

Bill Becker: Just a quick response, if I may. Forty-six of the
50 states have advisories in place to alert people not to eat
the fish in their waterways. Second, there have been studies
very recently, in fact, when you were there that show that the
benefits of controlling mercury are not only many kilome-
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ters downwind but are also locally. And third, we’re talking
about a neurotoxin.

If our mercury doesn’t land in the U.S. waterways, it
lands someplace else and the CAA is pretty explicit that if
there’s technology available to clean it up, the industry is re-
sponsible for cleaning it up. It doesn’t require a benefits
study to determine whether the fish get healthier to eat. The
CAAsays if there is technology available to clean up of mer-
cury from power plants then you are supposed to clean it up.

Jeff Holmstead: Well, that is not quite what the CAA
says. The other thing is, if you eliminate mercury from
U.S. power plants, you don’t change any of those adviso-
ries. You still have 46 states with mercury advisories be-
cause it is something like 80% or more of the mercury that
gets deposited in the United States comes from overseas.
So, if you eliminate all coal burning in the United States,
you still have mercury advisories in 40 some odd of the
states of the Union.

Karl Moor: It’s funny, the notion that there is an obligation
that is transcended regardless of anything that the CAAsays,
that says if any pollutant is coming out, if it could have any
possible harm anywhere in any circumstances, there is an
obligation for control.

It is symptomatic of where I think we’re going to head on
the CO2 issue, which is lead by sacrifice, lead by an example
that says control it, even if we’re not necessarily contribut-
ing to the solution of a particular problem. I think that kind
of absolutism on an approach to emissions of any kind can
lead to problems. Reciprocally, it is just as wrong to take the
view that we don’t need to take steps, where sensible, to re-
duce emissions.

But the absolutist approach is that, “We’ll do it no matter
whether or not it produces any result because, by golly, it is
the right thing to do.” This probably is the debate that is go-
ing to go on for about another 20 years, as we decide how
dramatically to make CO2 reductions.

Jeremy Kranovitz: It seems like this is an issue where you
all might all benefit from a nice, neutral forum.

Well, thank you all for participating today and for listen-
ing to these issues, even the polarized issues that are not go-
ing away. They’re going to be with us for a while and we
hope that, at least we have some start and an ability to con-
tinue the discussions. Thank you very much.

III. Conclusion

All told, despite disagreements and stridency, we have
clearly made tremendous strides in achieving cleaner air at
acceptable economic costs. Along the way, the partici-
pants, including EPA, the states and stakeholders, have
learned how to “play the game,” to find common ground in
some cases and to raise the alarm or proceed over objec-
tions in others.

An area of particularly intense dispute apparent from the
discussion above—the PSD program—illustrates the dy-
namics of how politics, legislation, regulations, enforce-
ment and changes in science can affect the direction and
even tone of debate from which lessons might be learned.
The focus of the PSD debate has been the requirement to go
through permitting and upgrade emissions controls to best
available control technology (BACT) when modifying a
major source in a manner that significantly increases emis-
sions. The origin of the program, through a lawsuit and
then codification in the 1977 Amendments, focused on
preserving air quality in areas already meeting NAAQS
and pristine air quality in national parks and wilderness ar-
eas, with allied labor interests who wanted to limit the in-
centive for business to move from urban areas subject to
tighter emissions controls. After debate and litigation, the
basic rules were adopted in 1980—at the end of the Carter
Administration. The rules were left then to the Reagan Ad-
ministration to implement and interpret. In overhauling the
statute in the 1990 Amendments, Congress passed on leg-
islative clarification or reform of the program. After some
debate in 1992 over rules for electric utilities, in 1998 the
Clinton Administration initiated major enforcement cases
alleging violations largely during the Reagan years at
coal-fired power plants, which the Bush Administration
continued while at the same time pursuing revisions to the
rules that would make many of the allegedly violative
1980s actions legal if undertaken today. In addition to the
political back-and-forth, as a result of computer modeling
advances by the time of the 1998 enforcement, EPA con-
cluded that the emissions from these sources in attainment
areas were contributing to unhealthy air far downwind in
the urban northeast corridor, particularly with respect to
ozone and fine PM. As a result, in the enforcement actions
EPA and some environmental activists have thus painted a
picture of callous polluters causing death and disease that
was not understood at the time the program was adopted
and implemented.

The PSD debate highlights how what arguably might be
the most valuable discussion of an appropriate level of strin-
gency based on the latest science and the regulatory means
to achieve that most cost effectively has devolved into de-
bate about the competing interpretation of regulations by
successive politically opposed administrations, enforce-
ment leverage, and indifference to human suffering on the
part of law breakers.

At this moment, as work on traditional clean air chal-
lenges remains, and we confront the unprecedented ur-
gency, complexity and reach of climate change regulation,
the dynamics of changes in political control, science, and
transparency of objectives might well help to maintain a
positive and productive dialogue. There is no better time to
think hard about what is most effective over the long run and
in the aggregate for government, stakeholders and the pub-
lic at large.
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