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Editors’Summary: Last year saw many exciting developments in CAA law and
policy, including implications and fallout from the U.S. Supreme Court deci-
sion in Massachusetts v. EPA. In this Article, Ari G. Altman and Jessica M.
Lewis look at a number of cases involving carbon dioxide emissions from both
mobile and stationary sources. They address the momentum toward passing
climate change legislation in Congress and moving to implement cap-and-
trade systems at the regional level, as well as several potential options for regu-
lating greenhouse gases under the existing CAA. Further, they examine a piv-
otal decision related to the ozone air quality standard, as well as key cases and
EPA rulemakings relating to the control of hazardous air pollutants. A recent
decision overturning the Clean Air Mercury Rule receives special attention.
Finally, they highlight developments in new source review policy and provide a
forecast of certain upcoming EPA rulemakings under the CAA.

I. Climate Change

In a year of significant attention to Clean Air Act (CAA) is-
sues in the federal courts, the most notable development in
CAAlaw for 2007 was the U.S. Supreme Court’s decision in
Massachusetts v. U.S. Environmental Protection Agency
(Massachusetts v. EPA).1 In addition to reviewing the new
laws and regulations that have been considered in response
to this case, this Article also explores in detail the degree to
which the Supreme Court’s holding could support the use of
the existing CAAto regulate greenhouse gases (GHGs). The
Article will discuss the ensuing legislative efforts targeting
climate change directly, both in Congress and in the states,
focusing in particular on California’s active attempts to de-
velop state law in this area.

A. Massachusetts v. EPA

1. Summary of the Supreme Court Decision

In a 5-4 decision, the Supreme Court held that the U.S. Envi-
ronmental Protection Agency (EPA) has authority under the
CAA to regulate GHGs from new motor vehicles. The April
2007 ruling, the year’s most significant development in cli-
mate change law, reversed and remanded a 2005 ruling by

the U.S. Court of Appeals for the District of Columbia
(D.C.) Circuit. In its seminal decision, the Supreme Court
held that carbon dioxide (CO2) and other GHGs are air pol-
lutants under the CAA, thereby placing them defini-
tively—and statutorily—within the scope of EPA’s regula-
tory jurisdiction.

The decision, written by Justice John Paul Stevens, ad-
dressed three key issues: (1) states’ standing to bring the
case; (2) EPA’s authority to regulate GHG emissions un-
der §202 of the CAA; and (3) EPA’s discretionary author-
ity to issue (or not issue) GHG emissions standards in line
with §202.

The question of standing occupied the bulk of Justice
Stevens’ opinion. Emphasizing Massachusetts’ status as a
sovereign state, the Court affirmed petitioners’ standing to
sue based on “a particular injury” to Massachusetts “in its
capacity as a landowner.”2 Massachusetts had alleged a loss
of coastline incurred as a result of rising sea levels associ-
ated with global warming. Along with other petitioners,
Massachusetts sought EPA regulation of GHGs from new
motor vehicles due to their contribution to climate change.
The Court held that EPA’s failure to regulate GHG emis-
sions “presents a risk of harm to Massachusetts that is both
‘actual’ and ‘imminent’”3 and justified Massachusetts’
standing on grounds that “the injury is one that the State, if it
could, would likely attempt to address through its sovereign
lawmaking powers.”4 EPA had claimed that emissions from
new motor vehicles contribute insignificantly to the alleged
injuries and that regulating those emissions would have a
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negligible remedial impact. Justice Stevens opined that
EPA’s argument rested on an “erroneous assumption that a
small incremental step, because it is incremental, can never
be attacked in a federal judicial forum.”5 Importantly, the
Court’s favorable ruling on standing in Massachusetts v.
EPA established the special status of states to file lawsuits
based on the effects of climate change, setting a precedent
that may influence the course of future climate change liti-
gation, as well as environmental litigation more broadly.

Regarding EPA authority to regulate GHG emissions un-
der the CAA, the Court ruled that CO2 and other GHGs fall
under the Act’s “capacious definition” of “air pollutant”:
“[A]ny air pollution agent or combination of such agents,
including any physical, chemical . . . substance or matter
which is emitted into or otherwise enters the ambient air.”6

Under this definition, EPA possesses authority to regulate
GHGs as air pollutants emitted from new motor vehicles
per §202 of the CAA. The Court rejected EPA’s allegation
that regulating GHGs from new motor vehicles would pose
an interagency administrative conflict with the U.S. De-
partment of Transportation (DOT) by forcing EPA to set
fuel economy standards—a task delegated to the DOT.7

“[T]hat DOT sets mileage standards in no way licenses
EPAto shirk its environmental responsibilities,” wrote Jus-
tice Stevens. “EPA has been charged with protecting the
public’s ‘health’and ‘welfare’ . . . there is no reason to think
the two agencies cannot both administer their obligation and
yet avoid inconsistency.”8

In spite of the Court’s decisive affirmation of EPA’s au-
thority to regulate GHG emissions from new motor vehi-
cles, the Court did not go so far as to require EPAto set emis-
sions standards under §202. Rather, the decision left open to
EPA a number of options, among them the following: (1)
find that GHG emissions from new motor vehicles pose a
threat to public health or welfare and issue emissions stan-
dards accordingly; (2) find that GHG emissions do not pose
a threat to public health or welfare and avoid issuing emis-
sions standards; or (3) find that evidence linking GHG emis-
sions to climate change is not sufficient to issue an endan-
germent finding.9

2. Effect on Automobile Emissions Standards

a. Federal EPA Rulemaking

In May 2007, just one month after the decision in Massachu-
setts v. EPA, the George W. Bush Administration directed
EPA to set GHG emissions standards for new motor vehi-
cles.10 It remains to be seen, however, whether EPA will ac-
tually make the necessary endangerment finding, implicat-
ing GHGs as threats to public welfare, to public health, or to
both. EPA agreed to a timetable to issue proposed regula-
tions by the end of 2007 and to complete final rules in

2008.11 In the wake of Congress’ passing a major energy
bill12 in late December 2007, these EPA rulemakings appear
to have been delayed, and no definite target date has been
announced as of this writing.13

A finding that GHG emissions pose a danger not only to
welfare but also to public health would likely result in more
stringent regulations. Either way, EPA retains considerable
latitude in setting emissions standards, especially vis-à-vis
other pollutants regulated under the CAA; whereas §202
stipulates stringent quantitative criteria for emissions of car-
bon monoxide, hydrocarbons, and oxides of nitrogen, it
does not specify similar standards for GHG emissions.
Thus, the tangible impact of the Court’s ruling in Massachu-
setts v. EPA remains uncertain, although it has already fu-
eled considerable momentum for policy action in the area of
climate change.

b. California’s Initiatives on Emissions Standards

In 2007, California continued efforts to regulate climate
change at the state level, with a number of other states across
the country choosing to adopt California’s emissions stan-
dards over federal standards. Several court cases ensued:

G Green Mountain Chrysler Plymouth Dodge Jeep v.
Crombie.14 In September 2007, a federal district judge in
Vermont upheld the state’s rule regulating GHG emissions
from new motor vehicles. Vermont is one of more than a
dozen states that have adopted California’s rules regulating
emissions from new motor vehicles, and it is one of three
states, along with California and Rhode Island, to face law-
suits filed by automobile manufacturers and retailers seek-
ing to overturn the rule. The decision rejected industry’s
claims that the regulations at issue constitute fuel economy
standards and therefore conflict with federal law, which
gives the National Highway Traffic Safety Administration
(NHTSA) authority to set fuel economy standards.15

G California v. General Motors Corp.16 Also in September
2007, a federal court dismissed California’s claim that emis-
sions from vehicles manufactured by six major automakers
pose a public nuisance under both state and federal common
law. California based its allegation on grounds that emis-
sions from vehicles manufactured by the defendants ac-
counted for over 30% of statewide CO2 emissions, which
create a public nuisance in the form of coastal erosion, in-
creased wildfire risks, and melting snow pack resulting
from climate change. The court dismissed the case, holding
that it could not reasonably determine the extent to which
automobile emissions contribute to climate change. The
judge also expressed concern for the implications a decision
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in California’s favor might have on interstate commerce by
exposing various industries to “damages flowing from a
new judicially-created tort for doing nothing more than law-
fully engaging in their respective spheres of com-
merce . . . .”17 California may re-file the case in state court or
appeal the decision to the U.S. Court of Appeals for the
Ninth Circuit.18

G Central Valley Chrysler-Jeep, Inc. v. Goldstone.19 In De-
cember 2007, a California federal court ruled that Califor-
nia’s efforts to regulate GHG emissions from automobiles
do not interfere with the NHTSA’s authority to establish
Corporate Average Fuel Economy (CAFE) standards. This
decision’s effects may be limited by the ongoing waiver dis-
pute described below.

G California v. U.S. Environmental Protection Agency Fil-
ings. In November 2007, California filed a lawsuit against
EPAfor failing to act on California’s request for a CAAwai-
ver that would permit California, and by extension other
states, to regulate GHG emissions from new motor vehicles.20

California adopted regulations to tighten automobile emis-
sions in 2004, and issued its request for a waiver from EPA
in December 2005. Hoping to accelerate EPA’s decision,
California filed suit in the U.S. District Court for the District
of Columbia.21 On December 19, 2007, EPAannounced that
it would decline California’s request for a waiver, the first
time in 40 years that it had denied the state’s request to set
emissions rules. EPA claimed that the rules were preempted
by federal authority and made moot by the federal energy
bill signed into law on the same day.22 On January 2, 2008,
California filed a lawsuit challenging the decision.23

3. Extending the Decision to Stationary Sources

The holding in Massachusetts v. EPA on the regulation of
carbon emissions from automobiles raises a corollary ques-
tion about whether GHG emissions from stationary sources
may be similarly subject to CAA regulation. While the au-
thority to regulate GHGs under the CAAwas not a new idea,
the mood of the judiciary shifted dramatically in 2007, giv-
ing the concept additional momentum. This shift can be seen
in Justice Stephens’ assertion in the introduction to Massa-
chusetts v. EPA that the petitioners’ arguments were based
on the “respected scientific opinion that a well-documented
rise in global temperatures and attendant climatological and
environmental changes have resulted from a significant in-

crease in the atmospheric concentration of ‘greenhouse
gases . . . .’”24 This frankness sent a message to EPA: while
the Court did not hold that the Agency had to regulate
GHGs, it made clear that the scientific underpinnings of cli-
mate change and the significance of the threats posed by cli-
mate change are supported by a broad consensus of experts.
In response, EPA has begun to address the ruling’s implica-
tions for several programs governing stationary source
emissions, including new source review (NSR), prevention
of significant deterioration (PSD), and new source perfor-
mance standards (NSPS).

a. GHG Regulation Using National Ambient Air Quality
Standards

Climate regulation under the existing CAAis not a new con-
cept; in 1992, President George H. W. Bush signed the Rio
climate treaty,25 which included the aspirational goal of sta-
bilizing U.S. carbon emissions at 1990 levels.26 One of the
first steps EPA took in response to this commitment was to
reduce methane emissions from landfills.27 In 1999, the EPA
General Counsel testified before Congress that EPA could
regulate CO2 under the CAA.28 Specifically, EPA claimed
that §109 of the CAA provided EPA authority to establish
national ambient air quality standards (NAAQS) for any air
pollutant for which the Administrator had established air
quality criteria under §108.29 Additionally, addressing the
question of whether the Act was intended to regulate chemi-
cals that occur naturally, EPA noted that it had already regu-
lated similar compounds under §109, such as sulfur dioxide
(SO2) and volatile organic compounds.30 Thus, the question
of regulating GHGs under NAAQS had been contemplated
prior to Massachusetts v. EPA, even if little action was taken
toward that end.

Now, with the prospect of developing an air quality stan-
dard for CO2 receiving greater attention, another question
arises about the appropriate basis for such a standard. Up to
this point, air quality standards have been promulgated
based on the concentration per hour or year; nothing in the
CAA, however, mandates a concentration-based standard.
GHGs could instead be regulated according to other stan-
dards, for example, setting a target to reduce emissions to
20% below a designated baseline, such as 1990 levels.

Alternatively, the standard could be a global concentra-
tion, such as 450 parts per million (ppm) CO2 in the year
2030, which could be enforced using an emissions cap-
and-trade program. One final concern in regard to using
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NAAQS to regulate GHGs might be whether it can be effec-
tively used for pollutants dispersed regionally or in this case
worldwide. Given the success of the acid rain program,
which primarily targeted the long-range dispersal of SO2,
there is at least some precedent suggesting that the regula-
tion of gases such as CO2 could be effective.

b. NSR and PSD

NSR applies to new and modified facilities located in pol-
luted areas and requires those facilities to install controls to
meet lowest achievable emission rates (LAER). PSD, by
contrast, applies to new and modified facilities located in
areas that already comply with NAAQS and requires
those facilities to install best available control technology
(BACT).31 Both programs, which regulate pollutant emis-
sions limits, have become subjects of debate with respect to
EPA’s authority or duty to establish limits on CO2 emissions
from stationary sources. EPA has announced its intent to is-
sue a rule regulating CO2 under NSR, but the Agency’s re-
luctance to regulate GHGs under stationary source permits
prior to finalizing the new rule has elicited several chal-
lenges from environmental groups as well as Congress.32

Environmental groups have charged that because the Su-
preme Court established CO2 as a pollutant under the CAA,
EPA must regulate GHGs when it issues new NSR and PSD
permits. EPA, in turn, has countered that the Supreme Court
decision applies only to mobile sources and, moreover, does
not mandate regulation by EPA but simply authorizes it. If
and when EPA begins to regulate CO2 under NSR and PSD,
the Agency will have to determine a threshold of emissions
that would trigger the programs and designate control tech-
nologies that could be implemented to meet LAER and
BACT requirements.33 A critical issue in setting these re-
quirements would be determining exactly what BACT cur-
rently is, given that the standard must be enforced by all
states once it is set. While it could be argued that carbon se-
questration is the current BACT, critics would counter that
due to its unproven status, sequestration is beyond BACT
and in fact not an “available” technology at this time, despite
the significant attention it has recently received.

In an initial test of the potential for CO2 regulation under
NSR, EPAissued a final PSD construction permit on August
30, 2007, for a Deseret Power Electric Cooperative power
plant in Bonanza, Utah, without regulating CO2 under the
permit. In response, Rep. Henry Waxman (D-Cal.), chair of
the House Oversight and Government Reform Committee,
submitted a letter to EPAurging the Agency to reconsider its
decision, and launched an investigation into EPA’s decision-
making process. Furthermore, on October 1, 2007, the Si-
erra Club filed a petition with EPA’s Environmental Appeals
Board (EAB) to review the final permit, alleging EPA’s
omission of CO2 regulations constituted neglect of duty in
light of the Court’s finding in Massachusetts v. EPA.34 The
case is currently pending before the EAB.

c. NSPS

In addition to the controversy surrounding NSR, EPAis cur-
rently engaged in litigation over how Massachusetts v. EPA
applies to NSPS under §111 of the CAA, which regulates
emissions limits for power plants and other new facilities. In
New York v. U.S. Environmental Protection Agency,35 states
and environmental groups are challenging EPA’s failure to
regulate CO2 from power plants and other stationary sources
under NSPS. Plaintiffs called on the D.C. Circuit to reverse
EPA’s decision not to regulate GHG emissions under an
NSPS rule issued in February 2006. The rule under scrutiny
tightened limits for nitrogen oxide (NOx), SO2, and particu-
late matter (PM) emitted by new electric utility steam-gen-
erating facilities, but did not address CO2. After a stay pend-
ing the outcome in Massachusetts v. EPA, the petitioners and
EPA agreed to a voluntary remand.36 One current hurdle for
an NSPS-based system of GHG regulation, however, is the
recent decision striking down the Clean Air Mercury Rule’s
(CAMR’s) trading program, discussed in Part III of this Ar-
ticle.37 It is therefore unlikely that a trading system for
GHGs will be approved within the NSPS framework.

4. Potential to Apply the Endangered Species Act to Climate
Change

Several academics and environmental advocates have re-
cently proposed that climate change could also potentially
fall within the scope of the Endangered Species Act (ESA).
A petition filed on February 1, 2007, by an environmental
coalition asked EPA along with the U.S. Departments of the
Interior (DOI), Commerce, Energy (DOE), Agriculture,
Defense, and the DOT to assess global warming when mak-
ing decisions affecting endangered species, and to develop
regulations requiring mitigation of federal actions that
could worsen global warming to the detriment of endan-
gered species.38 Separately, members of a U.S. House of
Representatives’ appropriations panel urged officials at the
DOI to conduct additional assessments of how climate
change may affect a variety of species, specifically noting
the recent threat to polar bears due to melting sea ice.39

Finally, in Natural Resources Defense Council, Inc. v.
Kempthorne,40 a federal district court ruled that the U.S.
Fish and Wildlife Service should have considered the effects
of climate change in its biological opinion on the Delta
smelt. As in Massachusetts v. EPA, the court did not go so far
as to say that the Agency had to make a certain decision re-
garding climate change, but rather that it must simply con-
sider climate change.

One potential difficulty in applying the ESA to climate
change is that any mitigation steps would necessarily occur
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on a macro level, while harm to species may take place at the
micro level. For this reason, along with the fact that signifi-
cant attention is being directed toward new legislation, de-
tailed below, it is unlikely that the ESA will be utilized as a
major tool to combat climate change.

B. Bills and Regulations

The change in leadership in both houses of Congress follow-
ing mid-term elections in 2006 brought an increase in legis-
lative attention directed toward climate change. Currently,
proposals for cap-and-trade programs overshadow those for
carbon taxes, which have failed to gain political traction.

1. Cap-and-Trade

a. Lieberman-Warner41

The U.S. Senate Environment and Public Works Committee
approved a bill on December 5, 2007, that would cap GHG
emissions at 70% below 2005 levels by 2050. The bill,
sponsored by Sens. Joseph Lieberman (I-Conn.) and John
Warner (R-Va.), would establish a system of tradable emis-
sions allowances to meet target reductions. It would also
create a low-carbon fuel standard, designed as an incentive
for biofuels development. The committee rejected an
amendment to establish nuclear energy incentives; others
have claimed, however, that a cap-and-trade system would
create inherent incentives for nuclear power generation,
which would not be restricted by emissions allowances.42

b. Bingaman-Specter43

Sen. Jeff Bingaman (D-N.M.) introduced a cap-and-trade
bill in July 2007 that would gradually reduce GHG emis-
sions to 1990 levels by 2030. The bill, co-sponsored by Sen.
Arlen Specter (R-Pa.), would create a cap on carbon prices,
which critics denounce as undermining investment incen-
tives in clean energy. The proposed price cap would start at
$12 per ton of carbon in 2012 and would rise to $23 per ton
in 2025. The bill would also provide financial support to
various industries in transition, including a measure to raise
$35 billion for carbon capture and sequestration in the coal
industry by 2020. Viewed as compromise legislation that
would cushion the impact on industry, the bill received sup-
port from labor unions, including the American Federation
of Labor-Congress of Industrial Organizations (AFL-CIO),
as well as several Republican senators.44

c. Boxer-Sanders45

Sen. Bernie Sanders (D-Vt.) introduced a bill in January
2007 that would reduce GHG emissions to 80% below 1990
levels by 2050. The measure would also endow EPA with

authority to undertake further regulatory action if global
GHG emissions exceed 450 ppm or if global temperatures
rise more than 2 degrees Celsius above pre-industrial aver-
ages. The bill, which proposes tighter emissions targets
than competing legislation, is co-sponsored by Sens.
Barbara Boxer (D-Cal.) and Edward Kennedy (D-Mass.),
among others.46

2. Tax Proposals

a. Dingell

Rep. John D. Dingell (D-Mich.) proposed a carbon tax in
September 2007, inviting feedback on the idea before for-
mally introducing a bill to the House. Although economists
have long noted that a carbon tax would be a more efficient
method of reducing carbon emissions than a cap-and-trade
program, the prospect of a tax faces significant political
hurdles. Representative Dingell’s plan received immediate
criticism, and he pulled the proposal in mid-April 2008.47

As proposed, Representative Dingell’s plan would have set
a $50 per ton tax on carbon emissions and would have added
a 50 cent per gallon tax to the existing 18.4 cent per gallon
tax on gasoline and other transportation fuels. In addition,
the plan would have phased out mortgage interest deduc-
tions on homes larger than 4,200 square feet. Revenue
raised from the tax would have gone toward the Earned In-
come Tax Credit, the highway trust fund, mass transit pro-
grams, and other welfare programs.

b. Stark48

Rep. Pete Stark (D-Cal.) introduced a carbon tax bill in
April. The bill would establish a starting tax of $10 per ton
of carbon content in fossil fuels upon initial extraction from
the ground or importation into the United States. The tax
would increase $10 per ton each year until total domestic
CO2 emissions decline to 80% below 1990 levels.49

3. The Energy Bill50

Congress passed compromise energy legislation in the form
of the Energy Independence and Security Act51 on Decem-
ber 18, 2007, which the president signed into law the follow-
ing day. As passed, the energy bill raises CAFE standards
for the first time since 1975 and mandates an increase in re-
newable fuels. Specifically, the bill requires automakers to
raise the fuel economy of cars and light-duty trucks by 40%
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to an industry average of 35 miles per gallon by 2020. It also
requires an increase in the renewable fuels supply to 36 bil-
lion gallons by 2022. In addition, the bill contains provi-
sions to expand carbon capture and sequestration programs
and to phase out most incandescent light bulbs.52

4. Carbon Sequestration

Working separately from Congress, EPA announced its in-
tent to develop regulations governing underground injec-
tion controls of CO2 in mid-October 2007. Regulations will
create a permit system for carbon sequestration under the
Safe Drinking Water Act.53 Also in October, DOE desig-
nated $197 million over 10 years to fund three test projects
intended to store at least one million tons of CO2.

54 Carbon
sequestration has been touted for its potential to achieve sig-
nificant carbon reductions with the nation’s current energy
supply mix. Questions persist, however, regarding the prac-
tical implementation of carbon sequestration programs.
These include concerns over long-term environmental lia-
bility, as well as the cost of transporting CO2 to storage sites,
a task that would require the construction of a new network
of pipelines. In addition, officials continue to examine the
potential for groundwater contamination associated with
underground injection of CO2.

C. State and Regional Developments

Following the formation of the Regional Greenhouse Gas
Initiative (RGGI) by northeastern and mid-Atlantic states in
2005, clusters of states in both the West and Midwest have
established their own strategic partnerships to cut GHG
emissions. Market-based cap-and-trade programs consti-
tute critical components of each of the agreements, setting
in motion the development of regional cap-and-trade sys-
tems even as the federal government weighs prospects for a
nationwide program.

1. RGGI

Massachusetts and Rhode Island joined RGGI in February
2007, and Maryland followed in April, joining Delaware
and six northeastern states. The 10 member states have
agreed to cap CO2 emissions in 2009 and to reduce CO2

emissions by 10% between 2009 and 2015. In addition,
RGGI announced in November its intent to host the first
auction of CO2 emissions allowances in June 2008, at
which time it will also implement an emissions tracking
system. The original RGGI agreement stipulates that at
least 25% of emissions allowances will be sold at auction,
although several states have proposed auctioning up to
100% of allowances.55

2. Western Climate Initiative

The Western Climate Initiative was created in February
2007 as a regional alliance among five states—Arizona,
California, New Mexico, Oregon, and Washington—to curb
GHG emissions. Utah has since joined the alliance, as have
the Canadian provinces of British Columbia and Manitoba.
The initiative calls for a load-based cap-and-trade system
that would bar members from importing electricity gener-
ated at high-polluting coal plants. In August 2007, members
established a target to reduce GHG emissions to 15% below
2005 levels by 2020.56

3. Midwestern GHG Reduction Accord

Nine midwestern states and the Canadian province of Mani-
toba entered into the Midwestern GHG Reduction Accord
on November 15, 2007. The accord commits members to es-
tablish GHG reduction targets and to develop mechanisms
to collectively meet those targets. The group is scheduled to
develop a proposed multisector cap-and-trade program
within 12 months and to fully implement the system within
30 months. The alliance represents the third regional part-
nership to take shape as states seek to combat climate
change, and is particularly noteworthy in that the Midwest
relies heavily on coal, a major source of CO2 emissions.57

D. GHG Accounting and Disclosure

With heightened attention being paid to climate change at all
levels of government, various officials and groups have be-
gun to consider the potential benefits of disclosure of cli-
mate risks by public companies. Interest in public disclo-
sures is due, in part, to the fact that future emissions regula-
tions could lead to potential shareholder losses. On Septem-
ber 17, 2007, New York Attorney General Andrew Cuomo
issued subpoenas to five companies asking for disclosures
on potential CO2 emissions from coal-fired power plants.
The following day, a coalition of pension fund managers,
environmental advocates, and other groups petitioned the
U.S. Securities and Exchange Commission (SEC) to pro-
vide guidance as to when publicly traded companies must
disclose climate risks and to more thoroughly scrutinize the
adequacy of climate-related disclosures.58

The coalition was specifically not asking for a rule-
making. Rather, it petitioned the SEC to clarify that Regula-
tion S-K, and in particular Items 101 (Description of Busi-
ness), 103 (Legal Proceedings), and 303 (Management’s
Discussion and Analysis of Financial Condition and Results
of Operations), if read broadly, already cover the disclosure
of climate risks. In a similar effort, several Democrats on the
Senate banking committee asked the SEC on December 6,
2007, to release definitive guidance for companies on how
to disclose material risk related to climate change. In a letter
to SEC Chairman Christopher Cox, Sens. Chris Dodd
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(D-Conn.) and Jack Reed (D-R.I.) requested the guidance in
order to ensure greater consistency among companies in
how and when they disclose information to investors. The
senators addressed the need for standard criteria for assess-
ment, a threshold for disclosure, and the expectation that
companies will provide proposed measures to counteract
the risks.59

Some commentators have suggested that while these par-
ties requested actions that potentially fall within the SEC’s
authority, the SEC is unlikely to act on such a highly politi-
cal issue before the next administration. Furthermore, the
SEC does not generally highlight a single issue for report-
ing. Because the materiality determination for public disclo-
sure is the burden of each public filer, the SEC is unlikely to
declare any single issue—in this case climate change
risks—material across the board.

II. State Implementation of the Ozone NAAQS

The most significant NAAQS development in 2007 was the
filing of a petition for certiorari in a case regarding the
strengthening of the ozone NAAQS.60 The D.C. Circuit
ruled in 2006 that EPA had improperly granted areas that
were only slightly out of ozone attainment status too much
time to reduce emissions without imposing fines. At issue in
the case were sections of the rule setting out how states
should move from the one-hour standard to the stricter
eight-hour standard.61 EPAhad claimed that it had the option
to follow CAA§181, Subpart 1, which gives it broad discre-
tion, rather than Subpart 2, which provides structured guide-
lines for more severe nonattainment areas. The D.C. Circuit
disagreed, holding that the tight deadlines imposed by
Subpart 2 were required, and that anti-backsliding provi-
sions required that fees from the older standard be assessed
during the transition to the new standard.62 On January 14,
2008, the Supreme Court denied a petition for certiorari
filed by industry, following the advice of environmentalists
and EPA; the Agency, withdrawing its defense of its earlier
actions, argued in briefs filed with the Court that it had the
authority to adopt anti-backsliding measures when strength-
ening a standard.63

III. National Emissions Standards for Hazardous Air
Pollutants

In the area of toxic air emissions, challenges to two sets of
EPA rulemakings generated significant attention in 2007,
both relating to the control of hazardous air pollutants
(HAPs) using maximum achievable control technology
(MACT). Most recently, the D.C. Circuit heard arguments
on whether mercury from power plants could be excluded

from regulation as a HAP. At issue was whether EPAhad au-
thority to reverse a President William J. Clinton-era deter-
mination under the CAA without conducting new studies
and assessments. The D.C. Circuit also heard a set of cases
relating to the risk-based exemptions established by EPAfor
various industrial operations. The court vacated some of
EPA’s rules, and states have therefore begun drafting their
own MACT determinations for certain categories of
sources. In light of the court decisions, EPA solicited com-
ments on its legal analysis evaluating which standards are
consistent with both the court decisions and the CAA, which
standards EPA intends to change, and which standards need
to be reexamined through a subsequent rulemaking.64 EPA’s
application of these rulings to the new MACT rules will
likely proceed in 2008 and could produce another round of
legal challenges.

A. CAMR Developments

Following EPA’s 2006 rejection of requests by several states
for reconsideration of CAMR, 12 states revived a lawsuit
targeting EPA’s decision to withdraw mercury from §112’s
MACT regime in March 2005. In early 2008, the D.C. Cir-
cuit held CAMR invalid and vacated the rule, forcing states
to directly regulate mercury emissions.

CAMR’s history extended over nearly a decade. Early in
its tenure, the Bush Administration reversed a decision
made during the final days of the Clinton Administration to
list power plants as a source category, which would have in-
voked a strict MACT requirement. The Bush Administra-
tion plan delisted mercury from power plants and replaced
MACT with a cap-and-trade method of regulation. In re-
viewing this methodology, the D.C. Circuit examined the
narrow issue of whether EPA has discretion to delist power
plants as a source category of a HAP, specifically mercury,
under §112 of the CAA.65 Under §112, the court ruled, EPA
must set strict limits on mercury emissions from all coal-
fired plants, based on MACT, defined as the average of the
best-performing 12% of sources.66 In vacating CAMR, the
court left no federal regulations in place to control mercury
emissions. The decision has raised questions as to whether
facilities will now become subject to the “MACT hammer,”
a provision of the CAA that requires states to make
case-by-case determinations of the appropriate MACT level
for individual facilities. The hammer applies to new or mod-
ified sources under §112(g) of the Act and to existing
sources under §112(j). Some ambiguity remains, however,
as to the appropriate application of the hammer under these
sections. While environmentalists have suggested that it
will apply per both §§112(g) and 112(j), a recent Congres-
sional Research Service report claims it may apply only to
new or modified sources under §112(g). The report holds
that EPA never listed power plants as a source category un-
der §112(j), potentially rendering existing power plants ex-
empt from case-by-case determination of MACT.67
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B. EPA’s Risk-Based Exceptions to MACT Rules for Air
Toxics

1. Brick Kiln MACT

In the first MACT decision of 2007 issued by the D.C. Cir-
cuit, EPA’s emission standards for brick and ceramic kilns
were held to be too lenient and in violation of the CAA.68

Therefore, EPA’s published standards69 were vacated and
remanded. The court ruled that the standards, which said
that the MACT floors must be achievable by all sources us-
ing MACT to control HAPs, were less restrictive than re-
quired. EPA’s practice of estimating variability among the
best industry performers by setting floors to the level of the
worst performers was deemed improper. In addition, the
court held that EPA had to consider not only technological
factors that affect emissions, but also non-technological fac-
tors such as naturally occurring HAPs in local clay types.
Also, the court held that EPA may not use “work practice
standards” instead of emissions floors for certain subcate-
gories of kilns, unless measuring emission levels is techno-
logically or economically impracticable (which was not
shown). Citing §112(d)(1) of the CAA, the court indicated
that EPA is required to set emissions standards for each
listed HAP as well as each category or subcategory of ma-
jor source.

2. Boiler MACT

Following the Brick MACT case, the D.C. Circuit in June
2007, vacated a 2004 EPA rule regarding the control of
HAPs from commercial and industrial boilers, called the
commercial and industrial solid waste incinerators (CISWI)
rule.70 The challenged rule gave unit-by-unit exemptions to
sources that emit hydrogen chloride and manganese below a
“health threshold” or a level under which EPAsays no nega-
tive health effects occur. Also challenged was EPA’s ap-
proach for setting the MACT floor requirements for boilers.
Environmentalists argued that EPA’s method for setting the
MACT floor was invalid because it did not set a floor for
“the vast majority” of HAPs. The court held that EPA incor-
rectly excluded some industrial boilers from the definition
of solid waste incinerators, which under CAA §129 have
more stringent emission limits.71 In its decision, the court in-
dicated that EPA must rewrite the definition of solid waste
incinerators to include industrial burners that burn waste.

3. Plywood and Composite Wood MACT

In a second June 2007 decision, the D.C. Circuit remanded
two provisions establishing a “low-risk” subcategory for
plywood and composite wood product manufacturing.72

EPA’s approach, known as the “risk-based off-ramp,” al-
lowed lower risk facilities to avoid certain regulatory re-
quirements. The court indicated that EPAlacked authority to

establish a low-risk subcategory exempt from the HAP
emissions regulations. Another aspect of the ruling was the
court’s refusal to impose a new standing requirement on
plaintiffs. Instead of adopting a new or enhanced standing
requirement that would have forced plaintiffs to show they
faced quantifiable risks in order to proceed with a challenge,
the court relied on Supreme Court precedent in Friends of
the Earth v. Laidlaw Environmental Services (TOC), Inc.,73

reading the case broadly to include a subjective perception
of risk.

IV. NSR

During 2007, EPA worked on multiple fronts related to
NSR, which governs modifications to power plants in pollu-
tion nonattainment regions.74 EPA demonstrated a renewed
focus on NSR enforcement actions, including a record $4.6
billion settlement with American Electric Power (AEP).
The most significant development in NSR, however, may
have been the unanimous decision in Environmental De-
fense v. Duke Energy Corp.,75 in which the Supreme Court
vacated and remanded an earlier decision by the U.S. Court
of Appeals for the Fourth Circuit.76 The Justices agreed that
allowing facilities to use the more lenient hourly emissions
test of the NSPS program, rather than the annual standard of
NSR, was not reasonable. Nonetheless, EPA has announced
that it will shift to an hourly standard, a move that will likely
face multiple challenges.

A. Environmental Defense v. Duke Energy Corp.

Potentially addressing many of the issues raised in NSR liti-
gation in recent years, the Supreme Court took up the Fourth
Circuit’s ruling in Duke Energy.77 The case originated as a
challenge to the PSD rule, the companion to NSR that ap-
plies in regions of the country that are not exceeding air pol-
lutant standards. In a 2005 decision that garnered a great
deal of attention, both from critics and the courts, the Fourth
Circuit struck down EPA’s regulatory definition of “modifi-
cation,” holding that the Agency could not apply inconsis-
tent definitions of the same term in different provisions of
the same statute.78 The court reasoned that the definition of
modification used in the original 1970 NSPS rule must be
applied, which defined modification as a change that re-
sults in an increase in a plant’s hourly emissions rate, rather
than the annual emissions rate test promulgated in 1978 for
the PSD program; furthermore, modification under NSPS
was limited to “major” physical modifications, not opera-
tional changes.79

Because EPA decided on October 13, 2005, to adopt the
industry-favored hourly emissions rate test,80 it declined to
petition for certiorari. Instead, the nonprofit organization
Environmental Defense took over as intervenor, and the Su-
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preme Court granted certiorari to allow the organization to
argue that the yearly emissions test was the correct standard
to apply. Once the Court granted certiorari, however, EPA
stepped back into the case to defend its discretion to adopt
the annual emissions test, despite its efforts to promulgate
the hourly rule. The Court held unanimously that the Fourth
Circuit had overstepped its bounds, in effect challenging the
validity of a regulation during an enforcement action, in vio-
lation of the provision in §307(b) of the CAAlimiting the fo-
rum for such review to the D.C. Circuit, and then only within
60 days of rulemaking.81 In so doing, the Court reinstituted
the annual test that industry had long opposed, along with a
broader definition of modification.

B. The AEP Settlement

On October 9, 2007, EPAand the U.S. Department of Justice
(DOJ) announced a record settlement whereby AEP agreed
to cut 813,000 tons of air pollutants annually at an estimated
cost of more than $4.6 billion.82 The settlement also required
AEP to pay a fine of $15 million and to spend $60 million on
mitigation projects for past emissions. The settlement
marked the culmination of a lawsuit filed against AEP in
Ohio federal court in 1999, alleging that the company had
violated requirements under the CAA’s NSR program. Eight
states and 13 citizen groups joined with the federal govern-
ment in pursuing the settlement. The case had been stayed in
2006 pending the outcome of Duke Energy.83 Once the Su-
preme Court upheld the government’s interpretation of
NSR, the case against AEP could proceed. AEP contended
that modifications it had made to its facilities constituted
routine maintenance exempt from NSR, but this position
was untenable after the Duke Energy ruling on the definition
of modification.

Under the terms of the settlement, AEP will install pollu-
tion-control equipment to reduce SO2 emissions by 79%,
from 828,000 tons per year in 2006 to 174,000 tons per year
when the settlement agreement is fully implemented, and to
cut NOx emissions by 69%, from 231,000 tons per year in
2006 to 72,000 tons per year. The projected SO2 reduction is
greater than the amount of SO2 emitted individually by 45
states, according to the DOJ. To achieve these emissions re-
ductions, AEP will install scrubbers for SO2 emissions and
selective catalytic reduction (SCR) for NOx.

C. EPA Rulemaking Under NSR

While pursuing settlements and verdicts against a number
of companies, EPA has also worked to simplify and clarify
the application of NSR. Of particular interest is EPA’s ef-
fort to adopt an hourly emissions increase test for electric
generating units, which would be a reversal of EPA’s stance
in Duke Energy, in which an annual emissions test was up-
held.84 The rule would likely face court challenges. Because

routine maintenance can allow a plant to run longer and
thereby trigger NSR under the yearly emissions test, the
hourly test is seen as more favorable to industry. Also on the
agenda is the NSR debottlenecking and aggregation rule-
making and the NSR “reasonable possibility” record-
keeping and reporting rulemaking, the latter being a re-
sponse to the remand in 2005 of New York v. U.S. Environ-
mental Protection Agency.85 Any one or all of these rule-
makings may become final in early 2008, and each faces in-
evitable court challenges.

V. EPA Rulemakings—Fall 2007

In its recent fall 2007 rulemaking agenda, EPAset forth over
300 actions under development or review, as well as those
that have been completed or withdrawn since spring 2007.
Of these, 30 were listed as priority issues by the Agency.
Several priority rulemakings under the CAA are listed be-
low, along with a selection of other relevant rulemakings.

A. PSD and Non-Attainment NSR: Reasonable Possibility
in Recordkeeping

This rule clarifies a recordkeeping standard promulgated
under the 2002 NSR Reform Rule providing that certain re-
cords be maintained only when a “reasonable possibility”
exists that a proposed project will prompt significant emis-
sions increases. The rulemaking is EPA’s response to the
D.C. Circuit’s June 2005 action remanding the rule for EPA
to clarify.86 The final rule was published in the Federal Reg-
ister on December 21, 2007.87

B. Flexible Air Permit Rule

This rule will revise regulations on state and federal operat-
ing permit programs and NSR programs. Revisions will
stem largely from pilot permitting efforts by EPA and states
to develop flexible air permitting programs that provide
greater operational flexibility through advanced approvals
and alternative operating scenarios. The notice of proposed
rulemaking comment period ended January 14, 2008, with
final action pending as of this writing.88

C. Control of Emissions From New Locomotives and New
Marine Diesel Engines Less Than 30 Liters per Cylinder

This rule will establish a program to reduce emissions of
NOx and fine diesel PM from locomotives and marine diesel
engines. It will create exhaust emissions standards and idle
reduction requirements for diesel locomotives as well as
new exhaust emissions standards for all marine diesel en-
gines below 30 liters per cylinder. The final rule was signed
on March 14, 2008.89
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D. Review of NAAQS for Lead

This review will lead to a proposal and subsequent decision
to reaffirm or revise the existing lead NAAQS. Final action
is expected in September 2008.90

E. PSD and Non-Attainment NSR: Debottlenecking,
Aggregation, and Project Netting

This rule will revise existing rules surrounding NSR’s ag-
gregation, debottlenecking, and project netting programs.
The rule will clarify and codify what are currently only
guiding principles for determining NSR applicability in or-
der to improve program implementation. Under debottle-
necking, when a modification in one portion of a facility in-
creases throughput at other unchanged portions of the facil-
ity, only emissions from the modified portion would be an-
alyzed under the NSR applicability test. Under aggrega-
tion, when two or more projects at a facility are related,
they would be treated as a single project for NSR pur-
poses, but otherwise they would be treated as separate and
independent. Under project netting, when project emissions
increases are not significant, a sourcewide analysis of
emissions increases and decreases over a five-year period
would no longer be required. Final action is expected in
June 2008.91

F. PSD and Non-Attainment NSR: Emission Increases for
Electric Generating Units

This rule will revise emissions tests for electric generating
units under PSD and NSR. The new system will test maxi-
mum hourly emissions, as is already done under the NSPS
program. Final action is expected in August 2008.92

G. Rulemaking to Address GHG Emissions From Motor
Vehicles

This rule will implement President Bush’s executive order
directing EPA to reduce GHG emissions from automobiles.
The rule will address the president’s proposal to cut gasoline
consumption 20% over 10 years. Notice of proposed rule-
making occurred in December 2007; final action is expected
in October 2008.93

H. Risk and Technology Review Phase II Group 2

This rule will review and revise MACT standards in accor-
dance with CAA requirements to evaluate MACT standards
every eight years. EPA combined MACT source categories
requiring review into several groups, and this particular rule
focuses on Group 2, which covers 11 MACT standards and
21 source categories. The rule will consider inhalation risk,
cancer risk, and non-cancer risk. Final action is expected in
November 2008.94

I. Control of Emissions From New Marine Compression-
Ignition Engines at or Above 30 Liters per Cylinder

This rule will set standards for NOx and PM emissions from
Category 3 marine engines and will consider whether or not
to apply those standards to foreign flagged vessels in U.S.
ports. Final action is expected in December 2009.95

J. PSD and Non-Attainment NSR: Reconsideration of
Inclusion of Fugitive Emissions

Under this rule, EPA will reconsider a final rule issued De-
cember 31, 2002,96 that included fugitive emissions in order
to determine whether facilities had undergone major modi-
fications for the first time. The reconsideration is a response
to a July 2003 petition by Newmont USALimited. Adate for
final action is to be determined.97

VI. Conclusion

The year 2007 may well turn out to be a pivotal year in the
development of CAA law. The Supreme Court’s review of
two high-profile cases, one on climate change and the other
on NSR, has already lead to new laws, regulations, and law-
suits. The final effects of the decisions, however, will likely
take years to fully develop. While it is unlikely that we will
see the Supreme Court take such an active role in the inter-
pretation of the CAA in the foreseeable future, the circuit
courts will certainly remain active, as evidenced by recent
decisions on the ozone NAAQS and CAMR. The full docket
of cases, laws, and regulations proves that despite the CAA
having been enacted nearly 40 years ago, the work of inter-
preting it is far from over.
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