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Editors’Summary: Toxic torts are among the most complex legal cases, often
requiring extensive discovery and the use of expert witnesses. In this Article,
authors Gary Mason, Nicholas Migliaccio, Dennis Reich, and Michael
Howell provide a comprehensive overview of the toxic tort property damage
litigation process. They begin with case evaluation, explaining how to iden-
tify potential plaintiffs, defendants, and causes of action. They cover class
certification, discovery, and expert witnesses, concluding with sections on
damages and settlement.

I. Introduction

Emissions of toxic substances from commercial facilities
frequently lead to litigation. In this Article, we will discuss
the process by which toxic tort property damage litigation
gets initiated, prosecuted and, hopefully, resolved. These
cases can be worth a lot, or very little depending on the de-
gree of interference with the value, use, and enjoyment of
property. Toxic tort property damage cases involve complex
legal issues, extraordinary expenses, and tremendous risk.
The legal practitioner should proceed with care. From the
defendant’s perspective, toxic tort property damage cases
can expose polluters to tremendous liability and frequently
to very negative publicity. Two recent examples illustrate
the range of possible verdicts.

A community in Cheshire, Ohio, recently settled with a
large power company for property value and personal injury
claims allegedly caused by exposure to toxic gases and par-
ticulate matter emanating from a large coal-fired power
plant looming over the town.1 Plaintiffs complained that
they suffered respiratory ailments from the plant, and that

paint on their homes and cars was ruined by the emissions.
In the settlement, the owners of 90 homes received three
times the assessed value of their properties in return for re-
leasing all property damage and personal injury claims
against the power company. The homeowners also vacated
their homes, and gave the power company title to the homes.
The power company has begun to raze the vacant buildings
in the town, and ultimately all evidence of the town’s exis-
tence will be removed.

In 2003, a community near Denver, Colorado, received a
judgment for personal injury and property damage claims
arising from a plume of contaminated groundwater that had
spread underneath over 1,000 homes. The community was
situated adjacent to a rifle scope manufacturer that had dis-
charged pollution into the groundwater over the course of
many years. The plaintiffs alleged interference with use and
enjoyment of property, and diminution in property value.
The plaintiffs were not drinking well water, and personal in-
jury claims were not present. The only exposure pathway
for the contamination was through soil vapor.

The jury returned with a nominal award of $1 million, or
$1,000 per home. The jury found that the contamination did
impact the community, but that the degree of interference
with plaintiffs’use and enjoyment of the property was mini-
mal. As these cases illustrate, property contamination litiga-
tion creates risk for plaintiffs and defendants as a result of
the highly variable and uncertain outcomes.

II. Case Evaluation

In the pre-litigation section we will discuss the processes in-
volved before a lawsuit is filed. This will include the potential
plaintiffs, potential defendants, analyzing the merits of the
claims, the legal causes of action involved, and potential ven-
ues to file the case. In addition, we will discuss the costs to the
litigants, including the use of expert witnesses and the impor-
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tance of effectively acquiring and managing documents.
Finally, we will address the likelihood of recovery and
whether to bring the case as a mass tort or class action.

Toxic tort cases are frequently initiated by property own-
ers impacted by contamination. In the case of a one-time
event, such as an oil spill, the basic facts and precipitating
events would be obvious and usually well documented. Of-
ten in cases involving leaking underground storage tanks
(LUSTs), property owners only gradually become aware of
the situation as they are advised by governmental authorities
or detect problems by smelling gasoline vapors or tasting
contaminated water. Contamination from LUSTs may be
the result of a one-time event, such as a catastrophic tank
failure, or, as is more likely the case, a series of leaks over a
number of years or even decades. The latter scenario typi-
cally presents difficulties in establishing liability because
the ownership and/or control of the tanks may have changed
hands during the time the multiple leaks occurred.

LUSTs are by far the most common form of toxic tort
property damage costs due to the large number of former
and active gasoline stations in the country. Other forms of
contamination that lead to litigation can involve radioactive
contamination, heavy metal contamination from mining and
smelting operations, emissions from refineries and chemi-
cal plants, and catastrophic chemical releases that can in-
volve almost any chemical used in industry or shipped via
pipeline, railcar, tanker truck, barge, or ship.

Early on, careful assessment of potential health impacts
must be made. This assessment first requires identification of
the toxic chemicals involved. Next, an assessment must be
made of potential pathways of exposure and actual exposures
encountered by the potential plaintiffs. An early assessment
must be made with the assistance of an epidemiologist or tox-
icologist in order to determine whether claims for personal in-
jury and/or medical monitoring are viable. In this Article, per-
sonal injury claims will only be addressed to the extent that they
bear upon the underlying property value diminution claims.

An initial assessment of the litigation also demands a
careful review of applicable law. The relevant law is often
state law and often varies only slightly state by state. Cases
brought in federal court usually apply the state law where
the cause of action accrued. Some of the important varia-
tions of state law will be addressed below.

A. Potential Plaintiffs

Potential plaintiffs in mass tort litigation involving property
damages from contamination include all persons who have
an ownership interest in property impacted by the contami-
nation. Both residential and commercial property owners,
as well as lessees, are potential plaintiffs, though their re-
coveries may differ based on their respective damage cal-
culations. The presence of organized community leaders
or a community association can often facilitate the organi-
zation of a case. Environmental cases in which federal or
state authorities are active will also see cost efficiencies as
much of the science will be developed by or at the direction
of these authorities.

B. Potential Defendants

Potential defendants in this type of litigation include both
the owners and operators of the facilities releasing the con-

tamination. The owners of the LUSTs are often major oil
companies who lease out the station in a franchisee/fran-
chisor relationship. However, in recent years the major oil
companies have divested their ownership of many facilities
to the station operators. This trend began in the late 1970s
and early 1980s, and appears to be an effort to avert liabil-
ity.2 Where the major oil companies have divested their
ownership of the tanks, the “mom and pop” independent
operator may be an additional potential defendant. Al-
though rare, distributors and “jobbers” may also be poten-
tial defendants if they exercised control over the tanks. The
deep pockets in this type of litigation are the major oil com-
panies, and the following analysis is aimed at establishing
their liability.

1. Liability for Presently Owned Leaking Underground
Storage Tanks

The simplest scenario for establishing liability is where the
oil company presently owns the LUSTs. Commonly, the oil
company will lease out the station to an operator, and less
commonly the oil company may operate the station itself
through its own employees.3 Recovery for damages may be
sought under a number of statutes or under common-law
theories, both discussed below.

2. Liability for Historical Discharges

An oil company may be liable for contamination for a tank
that it no longer owns because it owned the tank while it was
leaking. Tank leaks may not be detected until years after the
leaking began because of the slow migration of the contami-
nants. Because a substantial percentage of leaks are discov-
ered only once the USTs are removed, gasoline vapors and
foul-tasting water may only be noticed in the vicinity of a
leaking tank years after the leak began.

In order to establish liability for historical discharges, it
is necessary to establish the rate of the contaminant and
groundwater flow. Plaintiffs will also need to establish the
chemical signature of the gasoline in the groundwater
through a gas chromatography, mass spectrometer analy-
sis. Much of this costly analysis must be done by experts,
although efficiencies may be achieved where a govern-
ment agency is involved in the investigation. It may be
technically difficult to establish liability, but if the plain-
tiffs are successful, they may recover directly from the
oil company.

3. Liability Based on Company’s Ability to Control a
Station It Does Not Own

Focusing now on the example of a gas service station, the in-
dependence of a purported independent gas station may be
illusory. An oil company may have the ability to exert con-
siderable control over a gas station’s operation though a
franchise agreement or other contracts. Actual control or
the ability to control a station’s operation is necessary to
establish liability for USTs that an oil company does not
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own.4 Courts have noted that franchise agreements setting
forth standards for presentation, cleanliness, and legality
may give rise to the responsibility for the daily operation of
the USTs.5

Recent franchise contracts have taken into account the
possibility of an oil company being held liable for control of
LUSTs it does not own. Therefore, the current state of the in-
dustry is that oil companies have divested the vast majority
of their stations. These independent stations are now sup-
plied by third-party suppliers who buy the gasoline from the
oil company, and then resell it to the independent station. An
agency or control argument may therefore only be suitable
for holding the third-party supplier liable.

C. Causes of Action

There are numerous claims that a plaintiff may bring for a
diminution in property value case. Most claims that plain-
tiffs will be able to bring are founded in common law which
is based upon judge-made precedent set in earlier cases.
Plaintiffs may also bring statutory claims based upon viola-
tions of federal or state statutes.

The first hurdle that plaintiffs must cross is whether their
claims are barred by a statute of limitations. Statutes of limi-
tations provide that certain claims are extinguished after a
specific period of time and vary state by state. However, the
existence of either the discovery rule or continuing tort doc-
trine may effectively abrogate the statute of limitations.

Federal law can also affect how the discovery rule is ap-
plied.6 Assuming the statute of limitations has not been
triggered, the causes of action typically pursued include:
strict liability, negligence, negligence per se, nuisance, and
trespass. These common-law causes of action vary state by
state. For simplicity we have summarized the general out-
line of each cause of action below.

1. Strict Liability

A defendant may be strictly liable for contamination that he
caused under the common-law “abnormally dangerous ac-
tivity” doctrine or under the Restatement, which has been
adopted in many states. Strict liability derives from the com-
mon-law rule set forth in Rylands v. Fletcher,7 an English
case from 1865, which states in relevant part:

[T]he person, who for his own purposes, brings in his
lands and collects and keeps there anything likely to do
mischief if it escapes must keep it in at his peril; and if he
does not do so, is prima facie answerable for all the dam-
age which is the natural consequence of its escape.8

The concept underlying the rule in Rylands is that a person
who elects to keep or bring upon his land something that ex-
poses the adjacent land or its owner or occupant to an added

danger is obliged to prevent its doing damage.9 Courts have
held that the storage of large quantities of toxic pollutants
immediately adjacent to a private residence comes within
this rule and relieves the plaintiffs of the necessity of prov-
ing negligence.10

Amore recent embodiment of the cause of action for strict
liability is found in the American Law Institute’s Restate-
ment (Second) of Torts. In the Restatement, §520 sets out the
test for strict liability in connection with abnormally dan-
gerous activities:

In determining whether an activity is abnormally dan-
gerous, the following factors are to be considered:

(a) Whether the activity involves a high degree of risk
of some harm to the person, land or chattels of others;

(b) Whether the gravity of the harm which may result
from it is likely to be great;

(c) Whether the risk cannot be eliminated by the ex-
ercise of reasonable care;

(d) Whether the activity is not a matter of common
usage;

(e) Whether the activity is inappropriate to the place
where it is carried on; and

(f) The value of the activity to the community.11

Strict liability is an advantageous claim for a plaintiff to
bring because the plaintiff is relieved from the burden of
proving that the defendant was negligent. However, strict li-
ability may also be much more difficult to prevail on be-
cause there is well-established case law, which varies state
by state, defining which activities fall within or are excluded
from this doctrine.

2. Negligence

Perhaps the most common cause of action an owner of con-
taminated property can bring is for negligence. A person is
liable to another for negligence if (1) the defendant owed a
duty of care to the plaintiff, (2) the defendant breached that
duty, and (3) the breach of duty proximately caused dam-
age to the plaintiff.12 It is generally well-settled law that a
landowner has a duty of common prudence in maintaining
his property in such a way as to prevent injury to his neigh-
bor’s property.13 Most often, the applicable standard of
care for negligence is the reasonable person standard
which is defined as what a reasonable person would do in
similar circumstances.

A plaintiff may bring a claim for negligence for both the
original acts or omissions that led to the migration of the
contamination, or the failure to effectively remediate the
contamination after the defendant had knowledge of it. An
environmental expert will most likely be necessary to deter-
mine the standard of care relating to the contamination’s mi-
gration and remediation.
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4. See, e.g., Parks Hiway Enters. Ltd. Liab. Co. v. CEM Leasing, Inc.,
995 P.2d 657, 30 ELR 20349 (Alaska 2000), Shell Oil Co. v. Meyer,
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7. 1866 L.R. 1 Ex. 265, aff’d, 1868 L.R. 3 H.L. 330.

8. Id. at 279.
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11. Restatement (Second) of Torts §520 (1965).
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13. See Brown v. Conrail, 717 A.2d 309, 316 (D.C. 1998).

Copyright © 2007 Environmental Law Institute®, Washington, DC. reprinted with permission from ELR®, http://www.eli.org, 1-800-433-5120.



3. Negligence Per Se

This cause of action can be brought for the violation of stat-
ute or regulation which the defendant has breached. Federal
regulations govern technical standards and corrective action
requirements for owners and operators of USTs.14 All states
are subject to these regulations unless they have adopted
their own regulations modeled on the federal regulations.15

The general rule for negligence per se can be described as
follows: where a particular statutory or regulatory standard
is enacted to protect persons in the plaintiff’s position or to
prevent the type of accident that occurred, and the plaintiff
can establish his relationship to the statute, unexplained vio-
lation of that standard renders the defendant negligent as a
matter of law.16

Any failure to comply with the regulation constitutes neg-
ligence per se and removes the requirements of establishing,
duty, breach of duty and standard of care that would be nec-
essary in a straight negligence claim.

4. Nuisance

Nuisance may be brought as a cause of action where the de-
fendant interferes with the physical condition of the land, dis-
turbs the comfort of the occupants, or threatens future injury
or disturbance. This interference must be substantial and un-
reasonable.17 Anuisance is “anything that works or causes in-
jury, damage, hurt, inconvenience, annoyance, or discomfort
to one in the legitimate enjoyment of his reasonable rights of
person or property or that which renders the ordinary use and
occupation by a person of his property uncomfortable to
him.”18 Survey instruments or questionnaires may prove
helpful in determining whether plaintiffs have experienced
discomfort, annoyance, and inconvenience due to the exis-
tence of contamination inside and outside their properties.
The degree of plaintiffs’ discomfort, annoyance, and incon-
venience may be measured by the extent of their need to alter,
or otherwise limit the use of their homes and property. Inves-
tigation and remediation activities alone may rise to a nui-
sance, particularly if they involve such things as loud noises
or offensive odors. If the plaintiffs are drinking contaminated
well water, they will probably have a strong nuisance claim.19

The determination of damages resulting from a nuisance
is left to the jury, taking into consideration the discomfort,
annoyance, and inconvenience suffered, together with pe-
cuniary losses.20

5. Trespass

This cause of action is founded on the invasion of interest in
the exclusive possession of land.21 The modern and majority

view of trespass is that the plaintiff must prove that the defen-
dant had a conscious intent to do the act that constituted entry
upon their real or personal property.22 The element of intent
does not require that the trespasser intended to enter a particu-
lar piece of land; it suffices that the trespasser knew that his
conduct would result in such entry.23

The most difficult element of trespass to prove in an envi-
ronmental contamination case will often be intent. Trespass
may be found where a defendant intentionally “remains on
the land, or fails to remove from the land a thing which he is
under a duty to remove.”24 The requirement for an intentional
act may be fulfilled by the defendant’s failure to conduct a
timely investigation of the surrounding community upon
learning of the contamination, and the failure to remediate the
contamination before it migrated to the plaintiffs’property. A
trespass may also arise in the absence of intent where the in-
vasion of property results from the defendant’s negligence or
abnormally hazardous activity.25 There is a split of authority
as to whether the operation of a LUST for gasoline constitutes
an abnormally dangerous activity.26

Aplaintiff may be able to recover mental distress and other
damages that flow from trespass.27 The ability to recover
these damages varies by state, with some states restricting re-
covery by requiring plaintiffs to show a reasonable fear for
their physical safety.28 Other states, however, may award
mental distress damages arising from trespass without any
heightened showing.

D. Venue

A property damage plaintiff has relatively few choices on
where to file his lawsuit. Since real property is involved, most
states require the case to be filed where the cause of action ac-
crued. This can be the location of the release or more com-
monly in the county/parish where the damaged property is lo-
cated. In some circumstances a plaintiff may have the option
of filing a case in either state or federal court. Federal courts
have limited jurisdiction, preventing some cases being
brought in them. However, federal jurisdiction can apply
where there is complete diversity of citizenship or where
plaintiffs plead a cause of action under federal law.29 Federal
causes of action typically include cases to recover costs spent
to clean up the property. This relatively uncommon basis for
jurisdiction may also be invoked when the controversy re-
quires the necessary resolution of a novel question regarding
a federal statute.30

Generally, diversity of citizenship means that the domi-
cile of all the plaintiffs and all defendants are in different
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ond) of Torts §165.
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29. See 28 U.S.C. §1331.
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states. For diversity jurisdiction to apply a minimal amount
in controversy, currently $75,000, must also apply.31 This
amount is not difficult to meet when the claim involves
property value diminution because most homes are worth in
excess of $75,000. The amount in controversy applies to
each plaintiff and generally cannot be aggregated to meet
the minimum amount, e.g., two plaintiffs claiming $40,000
dollars each in damages may not add their damages together
to satisfy the amount in controversy requirement.32 Keep in
mind that if diversity of citizenship and the jurisdictional
amount are met, a plaintiff can file the case in state court, but
a defendant can choose to remove the case to federal court. If
this occurs, the federal court will first decide if it has juris-
diction or will remand the case to state court if no federal ju-
risdiction exists.

E. Costs to Litigate

The cost associated with pursuing or defending a property
damage claim arising from contamination can be very high
without careful management from the lawyers involved.
The major costs involved include expert witness fees, docu-
ment acquisition and management, and attorney resources.
The prudent plaintiff’s lawyer will make an assessment be-
fore filing the case or shortly thereafter to evaluate the range
of likely monetary recoveries available so that the client is
not burdened with expenses that could easily exceed the
available recoveries. On the other hand, the prudent defense
lawyer will also make an early evaluation of the defendant’s
potential culpability and the damages they could ultimately
pay in order to best assess the litigation strategies their client
will want to pursue.

Litigation strategies from the defense side vary company
by company. Some defendants will fight every case to the
end regardless of their culpability. Others will fight claims
where they have little culpability but settle relatively
quickly those claims where their liability is obvious. This
latter tactic can most likely save a defendant significant
sums in attorneys fees and litigation expenses.

A more detailed discussion of the expert witnesses and
document acquisition and management appear in the sec-
tions below.

F. Expert Witnesses

Expert witnesses involved in property damage lawsuits usu-
ally include a combination of the following types of experts,
depending on the source of the contamination involved and
the litigation goals: real estate economist and/or an ap-
praiser, environmental specialists with expertise in soil and
groundwater remediation, habitat restoration experts,
chemists, hydrocarbon finger printing experts, meteorolo-
gists/atmospheric modelers, and possibly a toxicologist.
These experts typically work on an hourly or daily fee basis
because they cannot ethically work on a contingency basis
to avoid their testimony being conflicted by a potential fi-
nancial gain. The typical rates of these experts vary widely
from $75 to beyond $350 per hour. It is not uncommon that
an expert will charge an additional fee for deposition or trial

time. The amount of time an expert spends helping lawyers
develop a case is dependent on several factors including the
complexity of the case, the amount of education necessary
for the lawyers to understand the science being presented,
and the amount of case-specific material the lawyer and her
staff can provide to the expert. Generally, it is more cost effi-
cient for the lawyer to provide as many relevant site-specific
materials to the expert as possible. This lessens the time
spent by the experts acquiring the site-specific materials
and avoids multiple re-analysis of the information, which
happens if the information is given to the experts in a piece-
meal fashion.

Under the Federal Rules of Civil Procedure and most
state rules, the law firm or client employing the expert must
pay for the expert’s efforts. An exception to this general rule
exists under the federal rules and some state rules where the
opponent bears the expense for the expert’s testimony at de-
position. It is not uncommon in those cost-splitting jurisdic-
tions for parties to agree to bear the entire cost of their own
experts when the number of experts per side is relatively
similar as it reduces the amount of time a lawyer must deal
with getting their expert paid by the other side. In rare cases,
experts will perform their work for a predetermined flat fee
usually tied to working on multiple projects for the same cli-
ent. Careful management of expert expenses by the plain-
tiff’s lawyer maximizes the amount of recovery actually re-
ceived by a successful litigant. Similar management by the
defense lawyer will minimize the cost of litigation for a de-
fendant and can result in repeat business for the lawyer.

G. Document Acquisition and Management

Property damage cases, like most environmental litigation,
are document-intensive. Substantial document acquisition
will occur in even the smallest environmental case. In the
Discovery and Expert Witnesses section we provide an
overview of where important documents can be found and
how to acquire them for use in trial or deposition. We also
discuss the management of these documents which is in-
creasingly progressing toward electronic storage.

Management of the documents acquired in litigation is
extensive for all sides in litigation. This is truly a learned
skill in environmental cases involving tens if not hundreds
of homeowners and demands tremendous organizational
skills and resources. Simply maintaining communications
and keeping track of the clients can be a burden upon a
small law firm. Many law firms are using computer data-
bases to track information on their clients and to manage
their documents.

H. Likely Recovery

As toxic tort cases are most commonly prosecuted on a con-
tingency basis, practitioners must first attempt to assess the
potential damages incurred. In cases involving lost property
value, the starting point is frequently public tax records.
While the public tax records are a fine source of information
for purposes of an initial calculation, they are often inaccu-
rate and do not provide fair market value, which will need to
be assessed by an appraiser as the litigation proceeds. As the
literature suggests, permanent devaluation is in the 10 to
30% range, and a quick assessment can often thereby be
made of the impact of the contamination on residential prop-
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erty values. Damages are often enhanced by the particular
facts of the case, especially if the case involves nondis-
closure, reckless behavior, or other facts stressed in reckless
or punitive damages.

I. Mass Tort or Class Action?

Mass torts consist of a collection of many individually filed
complaints. Mass torts create the problem of organizing a
large number of individuals, each of whom will be responsi-
ble for responding to discovery and demands of litigation. A
mass tort action also presents manageability problems at
trial. One way to overcome these problems is to choose only
a small number of “bellweather” plaintiffs to go to trial first.
Findings of fact and law during the bellweather trials may
have the benefit of encouraging settlement for the remaining
plaintiffs, and thus achieve judicial economy.

A class action by contrast arises from the filing of a com-
plaint by only a small number of individuals who then alone
bear the responsibilities of pursuing the litigation. The diffi-
culty with the class action is class certification. While a suc-
cessful effort to get a class certified can greatly enhance the
settlement value of the case and increase the likelihood of a
settlement, the procedure involves a considerable amount of
additional briefing and discovery. If a case is certified by the
trial court, extra delay can occur because most jurisdictions
allow the defendants to appeal the certification rather than
proceeding to the merits of the case.

Commentators have noted that different factors and cir-
cumstances surrounding particular mass tort litigation often
provide predictability about the use or rejection of the class
action device. These factors can reveal similarity or dissimi-
larity of the claims and circumstances when considering the
use of the class action device:

(1) The number of tort victims affected by the alleged
wrongdoing underlying the suit. Both questions of
numerosity and class manageability are raised by the
multitude or paucity of individuals who may potentially
have their grievances redressed in the class suit.

(2) The degree of injuries created by the underlying
wrongful conduct. Are the injuries throughout the class
serious, minor, or both? If the injuries suffered are the re-
sult of toxic exposure, are the injuries or diseases gener-
ated thereby of the same nature, or has the incident un-
derlying the suit created a multitude of different injuries,
i.e., cancers, pulmonary diseases, central nervous disor-
ders, etc.?

(3) The number of individual suits presently pending
and the potential number of suits that may be filed as a re-
sult of the mass tort.

(4) Whether the damages incurred are for personal
injury, property losses, or both. Property damage suits
may be less complicated for common causation and
damage issues, but individual damages do not preclude
class treatment.

(5) The geographic location or locations where inju-
ries took place and where the injured parties reside.

(6) Whether all of the injuries incurred by the potential
class were the result of conduct by the same tortfeasor or
combination of tortfeasors.

(7) Whether trials of the cases on an individual basis
will involve time-consuming and repetitive evidence if
the cases are tried in seriatim.33

Generally, in cases involving property value diminution
arising from LUSTs, the class action device is appropriately
employed. Personal injuries arising from the gasoline con-
stituent contamination will probably not predominate over
property damages if the plaintiffs have only been impacted
by low levels, or are connected to municipal water. Numer-
ous courts have certified classes for property damages with
facts and legal claims commonly found in LUST cases.

III. Class Certification

In this section we will discuss the mechanics of class certifi-
cation in environmental cases involving property damage.
Class certification raises a host of issues. Before a court will
certify a case as a class action, the court must be satisfied
that the plaintiffs have fulfilled the requirements of numer-
osity, commonality, typicality, and adequacy.34 In addition,
plaintiffs must demonstrate that the class action is the supe-
rior mechanism for the prosecution of the case as compared
with other means.35 This section of the Article is to aid the
lay person and practitioner with a review of class action cer-
tification issues where the claims involve diminution in
property value caused by environmental contamination.

Federal Rule of Civil Procedure 23(a) provides:

One or more members of a class may sue or be sued as
representative parties on behalf of all only if (1) the class
is so numerous that joinder of all members is impractica-
ble, (2) there are questions of law or fact common to the
class, (3) the claims or defenses of the representative par-
ties are typical of the claims or defenses of the class, and
(4) the representative parties will fairly and adequately
protect the interests of the class.36

Plaintiffs must also satisfy another section of Rule 23 in or-
der to certify a class action. The most commonly sought cer-
tification for property value diminution cases is under Rule
23(b)(3), which provides, in part:

[Q]uestions of law or fact common to the members of the
class predominate over any questions affecting only in-
dividual members, and that a class action is superior to
other available methods for the fair and efficient adjudi-
cation of the controversy. The matters pertinent to the
findings include: (A) the interest of members of the class
in individually controlling the prosecution or defense of
separate actions; (B) the extent and nature of any litiga-
tion concerning the controversy already commenced by
or against members of the class; (C) the desirability or
undesirability of concentrating the litigation of the
claims in the particular forum; (D) the difficulties likely
to be encountered in the management of a class action.37

Plaintiffs can often readily meet the first four prerequisites
of class certification. Environmental accidents generally in-
volve large groups of people, and accidents generally im-
pact individuals the same way making it easy to identify a
class representative whose claims are typical and represen-
tative of the other members of the class. The more difficult
burden is demonstrating to the court that a class action is su-
perior to individual adjudications. Frequently, courts are in-
clined to certify classes in environmental litigation because
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of potential enormous demands on the court’s resources. On
the other hand, on some fact patterns, the variations amongst
individuals may be so great that there is not much benefit to
be gained by first resolving common issues.

A. Numerosity

The purpose of the numerosity requirement is to ensure that
there is a need for the class action; if the joining together of
all of the individual plaintiffs’actions is practicable, then the
class action device is unnecessary. Plaintiffs need not state a
number with specificity; a good-faith estimate is ordinarily
sufficient.38 Courts have held the numerosity threshold sat-
isfied in cases where the class consisted of 25 to 30 people.39

Similarly, courts have held that a class consisting of as few
as 25 to 30 members raises the presumption that joinder
would be impracticable.40 Other courts have held that
classes ranging from 75 to 250 people are well within the
range appropriate for class certification.41

The numerosity requirement will not prove difficult to sat-
isfy in cases arising from LUSTs which have contaminated
property in urban or suburban areas. Depending on the size
of the contaminant plume, and the density of the property
zoning, frequently at least 25 properties will be impacted,
thereby meeting the lower threshold for class certification.

B. Commonality

Questions of law or fact common to the class must be pres-
ent to sustain class certification. Generally, the threshold of
commonality is not a high one and is easily met in most
cases.42 Commonality calls for class certification because it
is senseless to repeat the presentation of the same evidence
against the same defendants in successive, individual trials
or mini-consolidations.43

The commonality prong of the class certification rule
only requires that some questions of law or fact be shared by
the putative class members, not that all questions be raised
in common.44 Courts will generally look for a common nu-
cleus of operative facts to satisfy this requirement.45 A com-
mon nucleus of operative facts is usually found where the
defendant has engaged in some standardized conduct to-
ward the proposed class members.46 In property damage

cases arising from environmental contamination, courts
have held that commonality is easily met.47

C. Typicality

The requirement that the claims of the representative party
be typical of the class members’ claims generally follows
from the presence of common questions of law or fact. In-
deed, Federal Rule of Civil Procedure 23(a)(2) and (a)(3)
have been construed as duplicative.48 Typicality demands a
common-sense inquiry into whether the incentives of the
plaintiffs are aligned with those of the class, and is meant to
ensure that representative parties will adequately represent
the class.49 A plaintiff’s claim is typical if it arises from the
same event or practice or course of conduct that gives rise to
the claims of other class members, and if his or her claims
are based on the same legal theory.50 When it is alleged that
the same unlawful or negligent conduct resulted in damages
to both the named plaintiff and the class sought to be repre-
sented, the typicality requirement is usually met regardless
of varying fact patterns which underlie individual claims.51

Courts have found typicality in property value diminu-
tion cases arising from contamination where the named
plaintiffs’claims are identical to those of the class, both fac-
tually and legally, and there is, therefore, no antagonism of
interests.52 As the U.S. Court of Appeals for the Sixth Cir-
cuit has stated: “Where the defendant’s liability can be de-
termined on a class-wide basis because the cause of the di-
saster is a single course of conduct which is identical for
each of the plaintiffs, a class action may be the best suited
vehicle to resolve such a controversy.”53

D. Adequacy

The adequacy requirement is met where the class represen-
tatives have no conflict of interest with the class they seek to
represent. The class representatives must be a part of the class
and possess the same interests and suffer the same injury as
the class members on the claims they represent.54 The U.S.
Supreme Court has stated: “The adequacy inquiry under
Rule 23(a)(4) serves to uncover conflicts of interest be-
tween named parties and the class they seek to represent.”55
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The named plaintiff must not have potentially antagonistic
or conflicting objectives with the other class members. The
adequacy requirement also looks to whether class counsel
will competently and vigorously prosecute the lawsuit.56

In property value diminution cases, the claims will most
likely have identical aspects between the named plaintiffs
and the class members. This is because the named plaintiffs
will likely possess the same interests and have suffered the
same injury as the other class members, namely diminution
in property value caused by contamination. While there may
be differences in the particular extent, composition or con-
centration of the contamination on each plaintiff’s property,
courts have held that these factual differences will not fore-
close class certification.57

Counsels’ adequacy can be demonstrated through sub-
stantial class action experience, and substantial environ-
mental litigation experience. Inexperienced practitio-
ners would be well advised to associate with more sea-
soned counsel.

E. Predominance

Rule 23(b)(3) requires the court to find that common ques-
tions of law or fact predominate over individual issues. The
rule states: “It is only where . . . predominance exists that
economies can be achieved by means of the class-action
device.”58 The predominance test does not require that
common issues be dispositive of the action or determina-
tive of the liability issues. Rather, as the Court has said,
courts should inquire into “whether proposed classes are
sufficiently cohesive to warrant adjudication by represen-
tation.”59 In order to satisfy the predominance test, “com-
mon issues must constitute a significant part of the individ-
ual cases.”60

As stated above, numerous state and federal courts have
certified classes of residential property owners in pollution
cases. In all of those cases, the common issues were held to
predominate even though damages issues may not have
been certified for class resolution. This may occur when per-
sonal injuries have resulted from the contamination, in addi-
tion to diminution in property values. Judges may bifurcate
cases where there is a great variation in damages amongst
individuals, deciding liability as a class action, but deter-
mining damages on an individualized basis. Bifurcation has
been adopted by a number of courts when faced with signifi-
cant variations in damages between individual class mem-
bers.61 In cases where a hedonic regression analysis is used,
the property damage claims may have an even stronger pre-

dominance, because there may be no need for individual ap-
praisals of each class member’s property.

F. Superiority

The superiority requirement looks for indications that the
class action device is the most efficient means of adjudicat-
ing the matter. The courts examine at least four factors in de-
termining whether the class vehicle is the superior method
for resolving the disputes:

(A) the interest of members of the class in individually
controlling the prosecution or defense of separate ac-
tions; (B) the extent and nature of any litigation concern-
ing the controversy already commenced by or against
members of the class; (C) the desirability or undesira-
bility of concentrating the litigation of the claims in the
particular forum; (D) the difficulties likely to be encoun-
tered in the management of a class action.62

Under the first factor, the greater the stakes for each in-
dividual class member, the less superior the class action
device is likely to be. In property value diminution cases
arising from LUSTs, the damages will likely be a rela-
tively modest percentage of the property value (less than
33%), as determined by the real estate economist. The
presence of many small claims that would be prohibi-
tively expensive to individually litigate weighs strongly
in favor of superiority.63

The second factor focuses upon the extent and nature of
litigation concerning the controversy that has already been
commenced to determine whether there is so much litigation
in progress that a class would be unproductive.64 If many
plaintiffs have filed individual suits, the rationale for em-
ploying the class action device diminishes. In property
value diminution cases arising from LUSTs, the complexity
and cost will discourage individual litigation.

The third factor looks to whether certification (1) would
lead to duplicative results or (2) would be an inconvenient
forum.65 Class certification will avoid duplicative results
by unifying litigation of numerous common issues of fact
and law. Where the forum is geographically close to the
impacted properties and the LUSTs, it will be as conve-
nient as any other available forum for the witnesses and
the parties.

The Court has stated that the final factor encompasses the
“whole range of practical problems that may render the class
action inappropriate for a particular suit.”66 Proposed class
actions for property value diminution generally pose no
managerial problems. Individual trials will not be required
because choice of law and causation will likely be identical
for all class members. In property value diminution cases,
the class vehicle will clearly be superior to numerous incon-
sistent adjudications of identical issues.
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IV. Discovery

Environmental contamination cases typically involve ex-
tensive discovery and the use of at least four different ex-
perts, such as: a real estate economist; an appraiser; a toxi-
cologist; and an environmental specialist. In this section,
we will discuss discovery strategies and their implementa-
tion. We will also discuss the use of expert witnesses with
an eye toward maximizing their value.

Before a suit is filed plaintiffs and/or their lawyer will
typically acquire the environmental information available
from the state environmental agency(ies) and the U.S. En-
vironmental Protection Agency (EPA), presuming they are
involved in oversight. Defendants will also typically ac-
quire the portion of these records that they do not already
have in their file such as interagency or intraagency
memos. Most states have open records laws that grant the
public access to most documents a polluter submits to the
state agency. Acquiring documents from federal agencies
are governed under the Freedom of Information Act and
official rules promulgated by each specific federal
agency.67 It is prudent to search the records of all of the lo-
cal, state, and federal agencies that have jurisdiction over
environment, health, occupation, and transportation for
relevant documents. In addition to the multiple jurisdic-
tions, i.e., local, state, and federal, it is common for the
same government agency to have multiple document re-
positories involving the same facility, i.e., a central office
and a field or regional office. Without fail, these offices
will have some documents that the other does not keep, de-
spite official policies that generally indicate that one of the
sources will house all of the documents.

Procedures for dealing with regulatory agencies to ac-
quire copies of their documents vary widely as does the time
it takes for the agencies to respond to these open record re-
quests. For example, agencies will typically allow the public
to copy a few pages for free. After the de minimus free copy-
ing amount, agencies’ charges vary from approximately .10
cents per page for self-service copies to .25 cents per page
for official agency-certified copies. For large duplication ef-
forts some agencies allow pre-approved private copy ven-
dors to remove the selected documents to an off-site loca-
tion. This latter procedure is typically less expensive rang-
ing from .6 cents per page to .12 cents per page depending on
the amount and type of copying to be done and the amount of
copy competition in the local market. In large cases, it is not
uncommon to spend between $50,000 to $100,000 in copies
alone. In the litigation discovery phase, plaintiffs typically
are allowed substantial discovery from the defendant which
may span many decades and yield records for a large refin-
ery, chemical plant, or long-established gasoline station.
Plaintiffs will typically acquire the documents from the de-
fendant through discovery rules and will also subpoena re-
cords from the defendant’s current and former environmen-
tal consultants. Polluting industries and businesses gener-
ally contract with environmental consultants to perform
groundwater, soil, surface water, and/or air pollution studies
and to generate the data necessary for these businesses to ac-
quire operating permits from state and local governments. It
is common for some mid-size businesses to perform a large
portion of this work in-house for the available cost savings.

In mass torts, discovery can become overwhelming be-
cause defendants are entitled to discovery from any and all
individual plaintiffs. One of the major advantages of a class
action is that it greatly streamlines discovery. In a class ac-
tion, defendants would be entitled to discovery from the
class representatives but discovery from absent class mem-
bers would be limited. From the plaintiffs’ perspective, the
discovery sought from the defendant would be the same
whether it is a class action or a mass tort.

The primary focus of discovery is on the liability of defen-
dants: why did the accident occur? This type of information
can also be used to develop a punitive damages case concern-
ing property sold in the contaminated area. Another impor-
tant element is the determination of any deleterious effect,
such as increased borrowing costs that the contamination
may have had upon refinancing or otherwise borrowing
against the equity in the contaminated properties. The denial
of homeowners insurance may also point to diminution in
property value. A standard survey or questionnaire of the
plaintiffs will provide a good starting point in determining
damages, and should be formulated in mind with responding
to defendant’s discovery requests.

In mass torts, discovery can quickly become enormously
complex given the large number of plaintiffs. Discovery can
be streamlined through the use of negotiated, simplified
form interrogatories and document requests. Standard sur-
veys or questionnaires may present significant efficiencies
in responding to simplified form interrogatories. In cases in-
volving medical injuries, however, it may be unavoidable to
incur the cost of obtaining medical records. In mass torts,
plaintiffs will also have to submit to depositions, which con-
sist of sworn testimony in response to questions by the law-
yer for the defendant. A plaintiff’s lawyer will also be pres-
ent to defend the depositions and object to any inappropriate
question. A court reporter will record the depositions and
produce a transcript which is admissible as evidence. The
purpose of the depositions is to gather facts for the record.
The plaintiffs will attempt to establish the defendant’s liabil-
ity, while the defendant will often attempt to establish that
the plaintiffs have not been injured.

Plaintiffs may submit sworn affidavits attesting to spe-
cific facts in support of their case. Experts will also produce
sworn affidavits, known as expert reports, which detail their
expert opinion on the issues that fall under their specific ex-
pertise. Both plaintiffs’ and defendant’s experts will also in
turn have to submit to depositions.

Due to the nature of the records the parties typically gener-
ate and keep, defendants generally acquire very little docu-
ment discovery from individual party plaintiffs. If the litiga-
tion is between neighboring businesses, a polluting defendant
may be able to acquire a modest amount of records from the
plaintiff, which includes information on when the plaintiff
learned of the pollution and information on the businesses fi-
nancial history for damage purposes.

V. Expert Witnesses

In this section we will address what expert witnesses can do,
and the legal and economic restraints that affect their use.
We will also examine how the landmark Court case of
Daubert v. Merrell Dow Pharmaceuticals, Inc.,68 affects the
legal landscape of expert testimony.
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In environmental litigation it is necessary to engage a host
of experts. Typically the plaintiffs’ team would include a
real estate economist, an appraiser, a toxicologist or epide-
miologist, and a soil, groundwater, and/or meteorological
environmental expert. As stated earlier, experts must be
paid for on an hourly basis because they cannot ethically
work on a contingency basis.69 This payment rule exists be-
cause of concerns that expert witnesses “should always tes-
tify truthfully and should be free from any financial induce-
ments that might tempt them to do otherwise.”70

The first element to prove in a case is that a defendant’s
wrongful (negligent, reckless, or intentional) conduct
caused the injuries complained of. This typically requires
environmental experts that can reconstruct a chain of events
from a facility to the plaintiffs. The routes of pollution will
almost always dictate the type of expert(s) used. For exam-
ple, a meteorologist or air dispersion modeler will be used
on an air pollution case while an underground plume will
usually require the use of a hydrogeologic and/or groundwa-
ter remediation expert. Environmental experts will testify as
to industry practice regarding pollution practices and envi-
ronmental remediation. Depending on the environmental
expert’s scientific background, he may also testify as to
chemical finger printing for purposes of tying the defen-
dant’s contamination to the impacted property.

Another important element is to prove the amount of
damage suffered by plaintiffs. This is accomplished through
the use of appraisers and real estate economists. The real es-
tate economist advises the plaintiffs on the percentage
amount of property value diminution caused by the contam-
ination. This opinion is often arrived at through the use of a
hedonic regression analysis, which requires a large data set
of home sales within the impacted properties in order to be
valid. Where the number of contaminated properties is too
small, or where there is insufficient sales data, the real estate
economist may render an opinion on the basis of the gener-
ally accepted peer-reviewed literature methodologies such as
real estate trends analysis, surveys, or other similar techniques.
It may be necessary for separate experts to define the unim-
paired market value of the property and the percentage of dimi-
nution, respectively.

The appraiser should be locally based, and closely famil-
iar with the impacted area. The local appraiser provides ap-
praisals of impacted properties without taking into account
the presence of, or impairment caused by, the contamina-
tion. The purpose of these appraisals is to establish the base-
line, unimpaired value of the impacted properties, so that the
real estate economist may calculate the diminution in value
caused by the contamination. Depending on the homogene-
ity of the properties, and the number of properties in the im-
pacted area, the appraiser may be able to appraise a repre-
sentative sample preliminarily, in preparation for settlement
talks. As the litigation proceeds, the appraiser may have to
appraise some or all properties in the contaminated area.

The toxicologist or epidemiologist advises the plaintiffs
on whether there are viable personal injury claims. Toxicol-
ogists identify the content of the contaminants, and look to
establish whether it caused the plaintiffs’ illnesses. Epi-
demiologists look at the prevalence of identified illnesses in

the contaminated area, and statistically compare it to the
prevalence of the illnesses in larger subgroups of the popu-
lation, or the population as a whole. Causation and exposure
will likely be the most difficult elements to prove in a per-
sonal injury case. Fear of cancer and other unmanifested
physical injuries are at best difficult to prove, and at worst
may be unrecognized claims.

In the last decade the courts have become concerned with
scientists who testify without proving to the court that their
methods are reliable. Courts have been given a “gate-keep-
ing” role to prohibit junk science from entering the court
room.71 Daubert is the landmark Court case which sets the
standards for admissibility of expert testimony in federal
court, and has subsequently become the law of many, but not
all, state courts.72 Daubert replaced the Frye standard of ad-
missibility (based on the case, Frye v. United States73),
which focuses solely on general acceptance of the experts’
methodologies, and had been the law of the land for over 70
years. The shift from Frye to Daubert was intended to liber-
alize the admission of expert testimony. However, the appli-
cations of the Daubert decision have had a significant effect
upon toxic tort litigation, because expert testimony is often
the only evidence that plaintiffs rely upon to prove they are
injured in toxic tort class actions.74

Daubert sets forth a two-part test, based on Rule 702 of
the Federal Rules of Evidence, to determine the reliability of
scientific evidence:

[T]he trial judge must determine at the outset . . . whether
the expert is proposing to testify to (1) scientific knowl-
edge that (2) will assist the trier of fact [judge or jury] to
understand or determine a fact in issue. This entails a
preliminary assessment of whether the reasoning or meth-
odology properly can be applied to the facts in issue.75

The Court outlined several factors which bear on this in-
quiry, including: (1) the employment of scientific methodol-
ogy; (2) peer review and publication of the methodology;
(3) the potential rate of error; and (4) general acceptance.76

Daubert typically has the greatest relevance in personal
injury claims involving exposure to toxic contamination.77

The expert opinion rendered by the real estate economist
employing hedonic regression analysis will not be typically
subject to the same Daubert scrutiny as an opinion for cau-
sation or exposure in personal injury claims. The applica-
tion of the Daubert decision in federal courts and the com-
panion decisions in state courts are a highly specialized area
of the law. Entire books are written on the subject and new
cases come out every week applying the Daubert principles
to new areas of toxic tort litigation.
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VI. Damages

Calculating damages is one of the most important aspects of
a case because it will affect the plaintiffs’ recovery. In this
section we first address the legal framework for calculating
damages. We will then discuss the process of developing the
data that goes into calculating damages, which will include
the development of real estate data to illustrate diminution
in value. Medical reports and anecdotal evidence may also
come into play.

A. Legal Framework

The common-law rule for the measure of damages for injury
to property is that where the damaged property can be re-
stored to the condition it was in prior to injury, without cost
disproportionate to the actual injury, the cost of such restora-
tion is the measure of damages.78 Where that is impracticable,
then the difference between the value of the property before
and after the injury is the correct measure.79 In most cases, the
property cannot be restored to its original condition without
an enormous and impracticable expenditure. Therefore, the
measure of damages will be the diminution in property value.

Damages must also be categorized as either temporary or
permanent. Diminution in property value is the proper mea-
sure for permanent damages. The proper measure for tem-
porary damages is the following: diminished rental value;
reasonable costs of replacement or repair; restoration of the
property to its pre-nuisance condition; and other added dam-
ages for incidental losses.80 Some courts have placed time
limits, such as 10 years, for categorizing a nuisance as per-
manent, while others have held that the nuisance must be
present for an indefinite, but significant, period of time.81

Courts have found that an underground spill of petroleum
product is a permanent nuisance, and that the proper mea-
sure of damages is the diminution in market value.82

Owners of property located near, and at risk from, a
source of contamination may often find it difficult to sell
their property at fair market value. These owners suffer
from “stigma” damages because the defendant’s conduct
has created a stigma with living near a source of pollution.
Many courts have denied recovery for stigma damages
finding that there is no interference with plaintiffs’ rights
when there is no causal connection between the injury of
plaintiffs and the unreasonable conduct of the defendant.83

Stigma damages for living near a source of contamination is
still a relatively novel and unaccepted theory. Plaintiffs will
have a much better chance of recovery if their property is ac-
tually contaminated.

Stigma damages also arise in the context of a permanent
nuisance which involves a diminution of value, regardless

of the outcome of remediation. This is because there may
often be a post-remediation injury to the reputation of the
real property.84 In such instance, stigma is one of the fac-
tors which may be utilized in determining market price.85

Some courts have found that stigma damages may be re-
covered for permanent nuisances arising from environ-
mental contamination.86

Plaintiffs may also be entitled to damages for nuisance
and mental distress, in addition to the compensatory dam-
ages for property value diminution. A trespass claim will
support damages for mental distress and for any other result-
ing harm.87 Subjective damage claims, however, may prove
difficult to value. For instance, an emotional distress claim
may require the use of an expert psychologist or psychia-
trist. Assuming that emotional distress may be proved, the
calculation of damages will be left to the jury. Agood under-
standing of the propensity of the judge and local jury pool is
important when evaluating subjective nuisance and distress
claims. Egregious conduct on the part of the defendant may
help increase the value of the subjective damage claims and
allow for the recovery of punitive damages. Exemplary
damages, which are damages on an increased scale awarded
when the defendant’s conduct is wanton, may also be recov-
erable. Generally, none of the foregoing subjective damage
claims may be explicitly recovered in the settlement con-
text, which is usually limited to compensatory damages.

The measure of damages for personal injuries includes
compensatory damages for medical expenses, and the more
subjective damages for pain and suffering. Exemplary dam-
ages, and possibly punitive damages may also be recover-
able, if the defendant’s conduct merits them.

B. Real Estate Data

The real estate economist should direct the gathering of this
evidence. The real estate data should consist of all sales data
and refinancing data for the impacted area from the time the
contamination was publicly disclosed. The local appraiser
should start with the multiple listing service to gather sales
data. The relevant data includes the time on the market, the
asking price, and the selling price. It is also necessary to de-
termine if the sales transactions were at arm’s-length, with
full disclosure of the contamination to the buyer. Discovery
should include reviewing the sales documents to see if dis-
closure was made. It may be necessary to depose or get affi-
davits from the buyers if they did not have disclosure.

C. Medical Reports

It may be necessary to gather health records if the toxicolo-
gist and/or epidemiologist believe there are viable personal
injury claims. It will be necessary to prove causation, and tie
the personal injury to contaminant exposure emanating
from the impacted property.
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D. Anecdotal Evidence

Survey instruments and questionnaires are essential to gath-
ering anecdotal and other evidence on the interference with
the plaintiffs’ use and enjoyment of their property. Survey
instruments and questionnaires used for litigation purposes
are crafted by the plaintiffs’ lawyers for measuring the dam-
ages that the plaintiffs have incurred as a result of the con-
tamination. Plaintiffs may have smelled gasoline fumes, or
tasted foul water. The survey forms can also reveal the ex-
tent to which the plaintiffs have limited the use of their prop-
erty. Plaintiffs may limit the use of their basements, yards
and gardens, and in some circumstances no longer drink
their tap water.

VII. Settlement

In this final section we discuss the likely resolution of envi-
ronmental cases that have caused property value diminu-
tion. We address why these types of cases will settle, and
what components may comprise the settlement. Several of
the following components may be included: actual dam-
ages; property value protection; medical monitoring; com-
munity enhancements; and a comfort letter. We discuss the
applicability of each of the preceding below, and their role
in bringing about the successful resolution for these types
of cases.

A. Why Cases Settle

Settlement is primarily informed by the real estate econo-
mist’s expert opinion of the percentage of property value
diminution. While the plaintiffs may have also suffered
nuisance damages, and there may be a punitive damages
case, these more subjective damages are more difficult to
fold into a settlement scenario. Defendants will be less
willing to negotiate nuisance damages and punitive dam-
ages, and will stick closely to the percentage of diminution
of the properties.

As the literature suggests, the percentage of property value
diminution in an environmental contamination incident fol-
lows an established path over time. When then contamination
is first discovered, property values plummet. As an investiga-
tion ensues, the values may further drop if the contamination
is found to be severe. Once the contours and composition of
the contamination are well defined, the property values will
stabilize at a new, lower level.

At some point, however, once the problem is well de-
fined, and remediation has begun, the values will begin to
recover. The literature suggests that the recovery will vary
depending on the nature and extent of the remediation activ-
ities undertaken. The point at which values start to recover
provides a powerful impetus for the plaintiffs to settle.
Plaintiffs’ claims are not becoming any stronger at this
point, and the costs of further litigation will reduce their
net recovery.

B. How Cases Settle

Prior settlements and judgments in analogous cases have
important roles in influencing how cases settle. The degree
of interference in the plaintiffs’ use and enjoyment of their
property will figure prominently in a settlement negotiation.

As discussed in the introduction, settlements and judgments
for property damage and personal injury claims resulting
from environmental contamination run the gamut from
three times the appraised value of the homes in one recent
settlement in Cheshire, Ohio, to only nominal damages from
another recent judgment in Denver, Colorado.

Certain features in a case will exert influence on the set-
tlement. If the governmental authorities have determined
that the properties are habitable and pose no risk to the occu-
pants, the settlement value will necessarily be lower be-
cause the personal injury and medical monitoring claims
will probably be tougher to prove.

The defendants will be unwilling to pay 100% of the
property value, and take title to the homes, if the govern-
mental authorities have declared them safe to live in. De-
fendants will also be unwilling to pay 100% of the property
value if the plaintiffs keep title to the house. A defendant
will typically expect to buy the house outright if they are
paying its fair market value to the plaintiff.

The degree of interference in the plaintiffs’ use and enjoy-
ment of their property will figure prominently at settlement.
For example, plaintiffs with contaminated well water will
present greater interference with use and enjoyment than
plaintiffs using municipal water.88 The following are other
kinds of remedies a defendant may agree to provide in a set-
tlement agreement.

1. Technical Consultant

Atechnical consultant funded by the defendant may provide
assurance and comfort to the impacted community. This ex-
pert can advise the community on any ongoing state envi-
ronmental agency or EPA investigations, and planned
remediation efforts.

2. Medical Monitoring

A settlement that provides for the funding of an independent
medical expert or panel of experts to advise and assure the
community of its long-term health and well being may be
beneficial to the plaintiffs. Plaintiffs may be willing to com-
promise their medical monitoring claim with such an expert.
Further, the settlement agreement should preserve plaintiffs’
ability to bring or re-file personal injury claims if the medical
consultant makes adverse findings.

3. Comfort Letter

Another important element of a settlement is the provision
for defendant’s assistance and cooperation in the issuance of
a comfort letter from appropriate government officials stat-
ing that the residents’ health is not at risk by living on the
subject properties. Such a letter would not only provide
comfort to homeowners but would facilitate property sales
at fair market value.

4. Community Enhancements

The funding of community enhancements directed at mak-
ing the community a more attractive place to live will
thereby enhance property values. These enhancements
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could include: neighborhood beautification and landscap-
ing; the establishment of a state-of-the-art computer lab in a
local elementary school; or the establishment of college
scholarships exclusively for residents of the impacted area.

5. Property Value Protection Plan

The Property Value Protection Plan (PVPP) provides the es-
sential underpinnings to any settlement. The purpose of such
a plan is to guarantee that the plaintiffs will receive fair mar-
ket value for their homes if they are not able to sell them in a
reasonable amount of time at fair market value. This feature
captures any additional diminution in property value on the
back end that the cash settlement did not on the front end.

One example of a PVPP plan that has been implemented
is in the Mantua subdivision of Fairfax County, Virginia.
Defendant Texaco Corporation’s above-ground tank farm
had contaminated an area of nearly 300 homes. One home
was evacuated because of explosive levels of gasoline va-
pors inside. As part of a settlement, Texaco implemented a
PVPP which was effective for 10 years, beginning in 1992,
and ending in 2002. The first element of the plan was the es-
tablishment of a base value for the impacted properties. This
base value was increased at specified intervals, to take into
account general market appreciation. Throughout the 10-
year effective period, there was a three-member appraisal
board, consisting of one member chosen by Texaco, one
member chosen by the plaintiffs’ counsel, and a third mem-
ber mutually selected by the first two appraisers. When an
owner of impacted property covered by the settlement de-
cided to sell his property, he would submit a notice of intent
to sell to the appraisal board. The board would then appraise
the individual’s property, and the neutral third appraiser
would have the final say if the first two appraisers did not
agree. The seller needed to use reasonable efforts to sell the
property, and Texaco had a right of first refusal to purchase
the property. If the property failed to sell at the appraised
price, Texaco reimbursed the seller for a specified percent-
age of the property value, calculated by using the current
base value. Throughout the 10-year period, no seller took
advantage of the PVPP. The homes have appreciated
smartly, in line with the rest of the Fairfax, Virginia, area.

PVPPs can be mutually beneficial for plaintiffs and de-
fendants. Plaintiffs get the security of knowing that their
home value will be protected, while defendants often need
not pay out on this seemingly expansive settlement compo-
nent because eventually the property values may recover.

VIII. Conclusion

Toxic tort property damage litigation is fraught with com-
plexities and risks. The outcome of these cases can vary
widely depending upon the particular fact pattern pre-
sented. Plaintiffs who have been greatly impacted by con-
tamination will have a more compelling argument for re-
covery than plaintiffs who have not had serious interfer-
ence with use and enjoyment of their property, or who
may only have suffered stigma damages from neighbor-
ing contamination.

Choosing between a mass tort and a class action is an im-
portant decision that must be approached with due care.
Mass torts avoid the briefing for class certification, but can
be burdened by overwhelming discovery responsibilities
and trial manageability problems. Class actions require ex-
tensive briefing on class certification, are subject to both in-
terlocutory appeals, and a fairness hearing after settlement.

Discovery in these types of cases can be extensive. Good
document management and expert witnesses with relevant
subject matter expertise are absolute necessities. An envi-
ronmental expert will be needed to establish liability, and
both a real estate economist and appraiser will be necessary
to establish damages. Each plaintiff’s expert must be able to
survive a Daubert motion for exclusion.

These cases will often settle after the parties get a good
understanding of the facts of the case, and can reasonably
predict the outcome of further litigation. There are many
components of fair, reasonable, and adequate settlement, in-
cluding a PVPP. Other settlement components such as medi-
cal monitoring or the provision of a technical consultant
may be warranted depending on the circumstances.

In sum, these cases can be extremely interesting and re-
warding, but must be approached with the greatest of
care, after a sober evaluation of the facts, the law, and the
likely recovery.
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