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Editors’ Summary: Earlier this year, the U.S. House of Representatives Re-
sources Committee launched a Task Force on Improving the National Environ-
mental Policy Act (NEPA), organizing a number of hearings across the country.
While industry representatives complained of interference and delays in pro-
ject approvals, environmentalists asserted that the statute works and praised its
venue for public participation. The aftermath of Hurricanes Katrina and Rita
added more fuel to the controversy. In October 2005, over 200 law professors
from across the country submitted written testimony to the Task Force, coordi-
nated by Prof. Zygmunt Plater of Boston College Law School, Prof. Patrick
Parenteau of Vermont Law School, and the author. This Article describes the
Task Force, the hearings, and the law professors’ submission, which is re-
printed in full below. As their testimony reveals, the professors are supportive of
NEPA and its basic mechanisms, particularly the roles of alternatives, public
participation, and judicial review. They also make several recommendations
for strengthening the environmental review process.

I. Introduction

In April 2005, Chairman Richard Pombo (R-Cal.) of the
U.S. House of Representatives Resources Committee an-
nounced the creation of a Task Force on Improving the Na-
tional Environmental Policy Act (NEPA).

1 The Task Force
was to prepare a report to the Committee by the fall, with
Committee action ramping up in early 2006.2 The scope of
work went beyond legislative oversight of a federal pro-
gram. From the start, couched under language pledging alle-
giance to NEPA’s laudable goals, Task Force members de-
clared a need for reform, and even the reforms they had in
mind. Representative Pombo explained, by way of example,
that NEPA’s requirement for the consideration of alterna-
tives made no sense in many cases, where “you either do a
project or you don’t.”3 Another member explained that

“NEPAdoesn’t sit on a pedestal that can’t be touched.”4 The
Task Force was looking for change.

The House Task Force initiative comes at a critical time
for NEPA. In recent years, federal agencies have been re-
treating from their NEPA responsibilities,5 and the U.S. De-
partment of Justice (DOJ) has been hard-pressed to defend
them in court.6 A Battelle Institute report identifies three
common agency failures in this litigation: the consideration
of cumulative impacts, presentation of alternatives, and rec-
ognition of a major federal action in the first place—perhaps
the three most basic elements of the program.7 Even before
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an increasingly conservative federal bench, the govern-
ment’s success rate against environmental lawsuits chal-
lenging agency departures from the statute has dropped be-
low 20%, and has provoked strong censure from reviewing
courts.8 Meanwhile, the U.S. Forest Service has moved to
exempt forest management plans from NEPA, prompting
yet another lawsuit.9 The U.S. Congress, for its part, has
cleared an appropriations bill through the House of Repre-
sentatives severely limiting the statute in a range of en-
ergy-related activities,10 and the U.S. Senate has a bill pend-
ing to waive NEPA entirely for redevelopment plans and a
shopping list of water projects following Hurricanes Ka-
trina and Rita.11 A perception in Washington, D.C., at least
of those holding the levers of power, appears to be that
NEPA is not a solution for government decisionmaking.
Rather, it is in the way.

The question pending, then, is not whether the House
Committee recommends NEPA changes, but, rather, how
extensively and through what mechanism—legislation or
administrative rulemaking. In 2003, the Council on Envi-
ronmental Quality (CEQ) completed a review of the pro-
gram and issued a report supporting the NEPA process and
recommending administrative improvements to help expe-
dite and focus it on the real issues at hand.12 This summer, a
letter to the Task Force signed by every former Chairman of
the Council strongly backed the fundamental tenets of
NEPAand recommended against changing them. With these
expert views also on the table, and a general public still
overwhelmingly in favor of environmental protection and
with no bone to pick with NEPA, the Committee would need
to develop a record on which to base its action.

II. The Hearings

The Task Force launched a series of public hearings on the
Act, beginning in the home district of its Chair, Rep. Cathy
McMorris (R-Wash.) of Spokane, Washington. The Task
Force would be open-minded: “Through this Task Force,”
stated the Chair, “we will listen to all input on how this law is
working to ensure the best outcomes for both the environ-

ment and our economy.”
13 The first hearing was scheduled

for Earth Day. It turned out to be an unhappy choice. The en-
vironmental community cares about NEPA, and it cares
about Earth Day.

The Spokane hearing was a bit of a shock. Although the
witness list was limited nearly exclusively to timber offi-
cials, mining corporations, and highway and utility agen-
cies, some 175 members of the public attended, many sport-
ing stickers that read, “I Support NEPA: Democracy in Ac-
tion.” A minority party Task Force member later com-
mented, “I think what I observed in Spokane, much to [Rep-
resentative Pombo’s] surprise, was an overwhelming sup-
port by the American public that their government fairly
looks at their actions.”14

Subsequent meetings were scheduled on short notice,
with somewhat bizarre (one day) deadlines for written testi-
mony, and in such novel locations as Lakeside, Arizona, and
Nacogdoches, Texas. “[B]y holding this hearing in Nacog-
doches we can bring light to the negative effects NEPA has
also placed on our families locally,” explained Representa-
tive and Task Force member Louis Gohmert (R-Tex.).15 Set-
ting the tone, the Nacogdoches hearing opened with an in-
vocation asking God for protection of Representative
Gohmert and his family, followed by the singing of the na-
tional anthem.16 Those who thought NEPAhad a positive ef-
fect would be challenging, apparently, not only the con-
gressman but the national flag and the Almighty as well.

Whatever the motive for these venues, several of which
changed weekly,17 there were fewer “I Support NEPA” but-
tons in the audience. Hearings dominated by commodity us-
ers continued, although with occasional surprises when a se-
lected local official or rancher came out favoring the statute.
“We don’t need to have 10 people say nothing needs to be
improved,” the Task Force Chair explained, “we want to
hear from the people who have problems with NEPA.”18

The idea of listening “to all input” had mutated into some-
thing more like a coalition of the willing.

As the hearings went on, the Task Force began to attach
its review of NEPA to larger themes, beginning with home-
land defense. “NEPA must be understood in the context of
today’s national security realities,” said Rep. Thelma Drake
(R-Va.) at the time the initiative was announced.19 Then
there was transportation, a critical NEPA issue “because of
South Carolina’s unique transportation needs,” said Rep.
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Henry Brown (R-S.C).20 Following Hurricanes Katrina and
Rita and steep spikes in gasoline prices, energy security be-
came the NEPA issue. The Task Force was “dedicating it-
self” to taking an “introspective look” at “the role NEPA
plays in hampering our ability as a nation to develop effi-
cient supply chains” for affordable energy, explained Repre-
sentative Drake at the Norfolk hearings.21 Then the Task
Force found gold, or thought it had: NEPA had caused the
levee failure in the city of New Orleans.

On September 8, 2005, the Task Force posted a news re-
lease on its website with a story that Congress had approved
a massive barrier project in Lake Pontchartrain to protect
New Orleans in the late l960s, but that the barrier had been
blocked by a NEPA lawsuit in the l970s and never con-
structed.22 The Wall Street Journal and right-wing blogs
climbed on with abandon, claiming that it was the environ-
mentalists who drowned New Orleans.23 A Mississippi
newspaper reported that the DOJ sent an eager directive to
U.S. attorneys along the Gulf Coast requesting them to iden-
tify cases in which environmentalists had obstructed flood
control projects.24 It seemed too good to be true.

It was. No such obstructionist cases surfaced, at least to
the general public. The barrier story itself was quickly re-
butted by the U.S. General Accountability Office, the
Chief of the U.S. Army Corps of Engineers (the Corps),
and a detailed study by Prof. Thomas McGarity of the Uni-
versity of Texas Law School.25 It turned out that the court
in question, as in many cases of that era, found a Corps im-
pact statement on the barrier project unacceptably sketchy
and remanded it for a better job.26 Usually, the Corps re-
wrote its statements and proceeded, although often with
environmental modifications and mitigation. In the case of
the Pontchartrain barrier, however, the Corps concluded
that building levees on the shore of the lake was a better
idea and changed its project. As the Corps recently testi-
fied, the barrier, had it been constructed, would have
trapped Hurricane Katrina’s and Hurricane Rita’s storm
surges against a less protected city.27 The Corps’ lakeside
levees, in fact, held through the hurricanes; what did not

hold were ancillary levees along the city’s drainage canals
whose collapse former Louisiana congressman Bob
Livingston called a failure of planning or construction.28

Take your pick; they were not a failure of NEPA.
The House Task Force on Improving NEPA has not

changed the NEPA-causes-disaster allegation on its
website, or presented the subsequent evidence for readers to
see. The Norfolk hearings, originally announced as expos-
ing this issue,29 did not raise it. With luck, this dog may
have died. Or it may not have. At the time of this writing,
the Task Force had announced two more hearings, both in
Washington, D.C., before completing this phase of its
work. It promised a “report of hard recommendations” by
November 30, 2005.30 It would henceforth be called the
Task Force on Updating the National Environmental Pol-
icy Act.31 The question remains what it will find, and what
the Committee will then do.

III. A Question of Perception

At first blush, it is hard to understand the fuss over NEPA.
All it requires is a process, not a result, and the process is so
reasonable that no person of sane mind could oppose it.
Look before you leap. We do it 100 times a day in our per-
sonal lives. You’d be a fool not to. You’d probably be dead.

What makes NEPA so difficult is that others get to look
too. That look invites a very hard discussion of what is at
stake, and what is at stake is often very different ideas and
value systems. Nonetheless, in l969 Congress mandated
that discussion and intended that it propel change. The
whole purpose of NEPA and the impact statement process
was to modify outcomes, and nothing comes harder than
change. In consequence, NEPA discussions take months,
sometimes years, before accommodations are reached.

32

The most difficult thing about NEPAfor a non-participant to
understand is that the impact statement is only a vehicle, and
Congress meant it to be no more than a vehicle, for a diffi-
cult dialogue, leading to change. That takes time.

This so, NEPAis not a happy place. It is by its very nature
a difficult place and it is utopian to think of making the pro-
gram an expeditious and pleasant process for the partici-
pants, a kind of administrative McDonalds®. If NEPA were
such a place it would not be getting the job done that Con-
gress created it to do.
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Understanding and accepting this fact may be the hardest
challenge facing the House Task Force members. It has cer-
tainly been a challenge to the industry and development-
minded witnesses who appeared before the Task Force and
would simply, and understandably, like to write their state-
ments and get on with the plan. One difficulty the Task Force
faces is accommodating these critics while retaining the cre-
ative tension of the NEPAprocess, including the roles of cit-
izen groups and judicial review.

Against a strong record of NEPA successes, the House
Resources Committee cannot simply step forward and an-
nounce that the program is broken. NEPA is disliked in sev-
eral quarters and can be a significant burden, but the evi-
dence that it produces better decisions comes from too many
quarters to be ignored. In part, that track record prompted a
submission by an unprecedented number of law professors
to the Task Force. The submission presents more than a
dozen case histories of NEPA successes, addresses three is-
sues that Task Force members had raised during the hear-
ings, and identifies areas where the program could be im-
proved without legislative change. Which may or may not
contradict the Committee’s bottom line.

IV. The Law Professor’s Submission

On October 10, 2005, 203 professors of administrative, en-
vironmental, and natural resources law and policy pre-
sented a detailed submission to the Task Force Chair and
Ranking Minority Member. In the aggregate, the profes-
sors represented more than 2,000 years of NEPA-related
teaching. They also represented over 1,000 years of environ-
mental law practice ranging from service with the Depart-
ment of Justice and Office of the Solicitor General to the
U.S. Environmental Protection Agency, the Corps of Engi-
neers, state environmental and natural resources agencies,
major corporations, corporate law firms, and public inter-
est law firms. That such a group could arrive at a consensus
on anything is rather remarkable. More than three dozen
professors contributed substantive recommendations and
comments, consolidated into two drafts and a proposed fi-
nal version, sent to all for approval . . . on reflection, a pro-
cess that mimicked informal rulemaking under the Admin-
istrative Procedure Act. We are all tainted by our training.

In the end, the consensus of the law professors on NEPA
was uncompromising in its support for the statute and its ba-
sic mechanisms, in particular the central role of alternatives

and of public participation and judicial review. Without
these elements, they assert, the program fails.

The submission is presented below, in full, and it speaks
for itself. Speaking for the submission, however, in an ac-
companying press release, several professors noted the con-
temporary importance of NEPAin light of the Hurricane Ka-
trina and Rita disasters.33 Far from causing the flooding of
New Orleans, several mechanisms in a properly functioning
NEPA could well have mitigated it, if not averted it alto-
gether. Worst case analysis, for example, largely allowed to
wither following CEQ regulatory changes,34 should have
averted to the possibility of hurricanes of greater than Cate-
gory III force, and their consequences, at the time the levee
system was designed. Cumulative impact analysis could
and should have assessed the federal and federally approved
marsh destruction south of New Orleans, and in particular
the vulnerability posed by the now-infamous Mississippi
River Gulf Outlet, which ushered Hurricane Katrina directly
into the city. Application of NEPAto broader planning deci-
sions could have infused these same issues into the current
federal/state coastal plan. None of that analysis happened. It
should have. Over 1,000 lives could have been spared.

The problem with NEPA, the professors claim, is not that
it troubles developers. It is that, in practice, it is still ducking
the ball.

V. Interim Reflections

This, then, is the state of the game. This Article attempts to
present it, and the view of law professors on it, not in order to
write history, but rather, as a living story in which we all
have the right to participate. Indeed, perhaps, the obligation.
NEPA is a uniquely American invention, and like democ-
racy and other American notions it has since run the globe
and become, to its enormous benefit, the most imitated envi-
ronmental process in the world. The reader may think that
the statute has gone too far. Or, the reader may conclude that
it remains a worthy initiative that has yet to reach its full po-
tential and that this is no time for America to be sounding the
retreat. The choice is ours.
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