Copyright © 2005 Environmental Law Institute®, Washington, DC. reprinted with permission from ELR®, http://www.eli.org, 1-800-433-5120.
12-2005 35 ELR 10895

NEWS &ANALYSIS

The U.S. House of Representatives’ Task Force on NEPA:
The Professors Speak

by Oliver A. Houck

Editors’ Summary: Earlier this year, the U.S. House of Representatives Re-
sources Committee launched a Task Force on Improving the National Environ-
mental Policy Act (NEPA), organizing a number of hearings across the country.
While industry representatives complained of interference and delays in pro-
Jectapprovals, environmentalists asserted that the statute works and praised its
venue for public participation. The aftermath of Hurricanes Katrina and Rita
added more fuel to the controversy. In October 2005, over 200 law professors
from across the country submitted written testimony to the Task Force, coordi-
nated by Prof. Zygmunt Plater of Boston College Law School, Prof. Patrick
Parenteau of Vermont Law School, and the author. This Article describes the
Task Force, the hearings, and the law professors’ submission, which is re-
printed in full below. As their testimony reveals, the professors are supportive of
NEPA and its basic mechanisms, particularly the roles of alternatives, public
participation, and judicial review. They also make several recommendations

for strengthening the environmental review process.

I. Introduction

In April 2005, Chairman Richard Pombo (R-Cal.) of the
U.S. House of Representatives Resources Committee an-
nounced the creation of a Task Force on Improvmg the Na-
tional Environmental Policy Act (NEPA).' The Task Force
was to prepare a report to the Committee by the fall, with
Committee action ramping up in early 2006.” The scope of
work went beyond legislative oversight of a federal pro-
gram. From the start, couched under language pledging alle-
giance to NEPA’s laudable goals, Task Force members de-
clared a need for reform, and even the reforms they had in
mind. Representative Pombo explained, by way of example,
that NEPA’s requirement for the consideration of alterna-
tives made no sense in many cases, where “you either do a
project or you don’t.” Another member explained that
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Changes DEFENSE ENV’T ALERT (Inside EPA) (Apr. 5, 2005).

3. See, e.g., Samantha Young, Republicans Launch Environmental Re-
view, PAHRUMP VALLEY TIMES, Apr. 8, 2005, available at http://

“NEPA doesn’t sit on a pedestal that can’t be touched.” The
Task Force was looking for change.

The House Task Force initiative comes at a critical time
for NEPA. In recent years, federal agencres have been re-
treating from their NEPA responsibilities,” and the U.S. De-
partment of Justlce (DOJ) has been hard-pressed to defend
them in court.’ A Battelle Institute report identifies three
common agency failures in this litigation: the consideration
of cumulative impacts presentation of alternatives, and rec-
ognition of a major federal action in the first place—perhaps
the three most basic elements of the program.’ Even before

www.pahrumpvalleytimes.com/2005/04/08/news/environment.
html (last visited Nov. 7, 2005).
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visited Nov. 1, 2005).
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(Geo. Envtl. L. & Pol’y Inst. 2005), available at http://www.law.
Georgetown.edu/gelpi/news/documents/NEPAUnderSiegeFinal_
000.pdf (last visited Nov. 2, 2005).

6. SeeJAYE. AUSTINETAL., A “HARD LoOK” AT JUDICIAL DECISION
MAKING UNDER THE NATIONAL ENVIRONMENTAL PoLicy AcT
(Envtl. L. Inst. 2004); WiLLiAM SNAPE III & JoHN M. CARTER 11,
WEAKENING THE NATIONAL ENVIRONMENTAL PoLicy AcT: How
THE BUSH ADMINISTRATION USES THE JUDICIAL SYSTEM TO
WEAKEN ENVIRONMENTAL PROTECTIONS (Judicial Accountability
Project 2003).

7. Lucinda Low Swartz, Major Cases Interpreting the National En-
vironmental Policy Act (Battelle Memorial Inst. 2001), at
http://naep.org/NEPAW G/content.html (last visited Nov. 2,2005).
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an increasingly conservative federal bench, the govern-
ment’s success rate against environmental lawsuits chal-
lenging agency departures from the statute has dropped be-
low 20%, and has provoked strong censure from reviewing
courts.® Meanwhile, the U.S. Forest Service has moved to
exempt forest mana&ement plans from NEPA, prompting
yet another lawsuit.” The U.S. Congress, for its part, has
cleared an appropriations bill through the House of Repre-
sentatives severely limiting the statute in a range of en-
ergy-related activities,'® and the U.S. Senate has a bill pend-
ing to waive NEPA entirely for redevelopment plans and a
shopping list of water projects following Hurricanes Ka-
trina and Rita.'' A perception in Washington, D.C., at least
of those holding the levers of power, appears to be that
NEPA is not a solution for government decisionmaking.
Rather, it is in the way.

The question pending, then, is not whether the House
Committee recommends NEPA changes, but, rather, how
extensively and through what mechanism—Iegislation or
administrative rulemaking. In 2003, the Council on Envi-
ronmental Quality (CEQ) completed a review of the pro-
gram and issued a report supporting the NEPA process and
recommending administrative improvements to help expe-
dite and focus it on the real issues at hand.'? This summer, a
letter to the Task Force signed by every former Chairman of
the Council strongly backed the fundamental tenets of
NEPA and recommended against changing them. With these
expert views also on the table, and a general public still
overwhelmingly in favor of environmental protection and
with no bone to pick with NEPA, the Committee would need
to develop a record on which to base its action.

II. The Hearings

The Task Force launched a series of public hearings on the
Act, beginning in the home district of its Chair, Rep. Cathy
McMorris (R-Wash.) of Spokane, Washington. The Task
Force would be open-minded: “Through this Task Force,”
stated the Chair, “we will listen to all input on how this law is
working to ensure the best outcomes for both the environ-

8. DEFENDERS OF WILDLIFE, WEAKENING THE NATIONAL ENVIRON-
MENTAL Poricy Act: How THE BUSH ADMINISTRATION USES
THE JUDICIAL SYSTEM TO WEAKEN ENVIRONMENTAL PROTECTIONS
(Judicial Accountability Project 2003), available at http://www.
defenders.org/publications/nepareport.pdf (last visited Nov. 2,
2005) (citing opinions characterizing government positions as “evis-
cerating NEPA,” id. at 12, “deliberate evasion,” id. at 13, and “legal
prestidigitation,” id. at 14). The report documents a 20% win ratio
for government NEPA-hostile arguments before Republican-ap-
pointed judges and a 13% ratio before Democratic-appointed judges.
Id. app. C.

9. Press Release, Defenders of Wildlife, Lawsuit Filed Against New
National Forest Rules (Feb. 17, 2005), available at http://www.
defenders.org/releases/pr2005/pr021705.html (last visited Nov. 2,
2005). The Forest Service has yet to finalize the new rule; the lawsuit
challenges the proposal on procedural grounds. Defenders of Wild-
life v. Johanns, No. 04-4512 PJH (N.D. Cal. filed Feb. 17, 2005). The
complaint is available at http://www.earthjustice.org/news/documents/
2-05/NFMASupplementalComplaint.pdf (last visited Nov. 2,
2005).

10. Deficit Reduction Omnibus Reconciliation Act of 2005, S. 1932,
109th Cong. (2005).

11. Louisiana Katrina Reconstruction Bill, S. 1765 and S. 1766, 109th
Cong. (2005) (the “Pelican Bill”).

12. Council on Environmental Quality, Modernizing NEPA Implemen-
tation, at 65-66 (2003), available at http://ceq.eh.doe.gov/ntf/report/
(last visited Nov. 2, 2005).
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ment and our economy.”" The first hearing was scheduled
for Earth Day. It turned out to be an unhappy choice. The en-
vironmental community cares about NEPA, and it cares
about Earth Day.

The Spokane hearing was a bit of a shock. Although the
witness list was limited nearly exclusively to timber offi-
cials, mining corporations, and highway and utility agen-
cies, some 175 members of the public attended, many sport-
ing stickers that read, “I Support NEPA: Democracy in Ac-
tion.” A minority party Task Force member later com-
mented, “I think what I observed in Spokane, much to [Rep-
resentative Pombo’s] surprise, was an overwhelming sup-
port by the American Public that their government fairly
looks at their actions.”"*

Subsequent meetings were scheduled on short notice,
with somewhat bizarre (one day) deadlines for written testi-
mony, and in such novel locations as Lakeside, Arizona, and
Nacogdoches, Texas. “[B]y holding this hearing in Nacog-
doches we can bring light to the negative effects NEPA has
also placed on our families locally,” explained Representa-
tive and Task Force member Louis Gohmert (R-Tex.)."* Set-
ting the tone, the Nacogdoches hearing opened with an in-
vocation asking God for protection of Representative
Gohmert and his family, followed by the singing of the na-
tional anthem.'® Those who thought NEPA had a positive ef-
fect would be challenging, apparently, not only the con-
gressman but the national flag and the Almighty as well.

Whatever the motive for these venues, several of which
changed weekly,'” there were fewer “I Support NEPA” but-
tons in the audience. Hearings dominated by commodity us-
ers continued, although with occasional surprises when a se-
lected local official or rancher came out favoring the statute.
“We don’t need to have 10 people say nothing needs to be
improved,” the Task Force Chair explained, “we want to
hear from the people who have problems with NEPA.”'®
The idea of listening “to all input” had mutated into some-
thing more like a coalition of the willing.

As the hearings went on, the Task Force began to attach
its review of NEPA to larger themes, beginning with home-
land defense. “NEPA must be understood in the context of
today’s national security realities,” said Rep. Thelma Drake
(R-Va.) at the time the initiative was announced."” Then
there was transportation, a critical NEPA issue “because of
South Carolina’s unique transportation needs,” said Rep.

13. Task Force Press Release, supra note 1.
14. Parker, supra note 4.

15. Press Release, Task Force on Improving NEPA, NEPA Task
Force to Visit Texas (July 12, 2005), available at http://resources
committee.house.gov/nepataskforce/press/0712texas.htm (last vis-
ited Nov. 2, 2005). The circumstances of local venues can be a bit in-
timidating. The author remembers a public hearing on a U.S. Army
Corps of Engineers’ project in Morgan City, Louisiana, that began
with a priest offering a “project prayer” followed by a woman who,
taking off her shoe and pounding the podium, declared: “When God
made environmentalists, he should have had an abortion!” The
crowd, almost entirely project workers bused to the hearing by the
project beneficiary, irrupted in applause. The author spoke next.

16. Parker, supra note 4.

17. Carl Pope, Ways and Means: Closed-Door Democracy, SIERRA
Mag. (Nov./Dec.2005), available at http://www.sierraclub.org/
sierra/200511/ways_and_means.asp (last visited Nov. 2, 2005).

18. Id.

19. Task Force Press Release, supra note 1.
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Henry Brown (R—S.C).20 Following Hurricanes Katrina and
Rita and steep spikes in gasoline prices, energy security be-
came the NEPA issue. The Task Force was “dedicating it-
self” to taking an “introspective look™ at “the role NEPA
plays in hampering our ability as a nation to develop effi-
cient supply chains” for affordable energy, explalned Repre-
sentative Drake at the Norfolk hearings.”’ Then the Task
Force found gold, or thought it had: NEPA had caused the
levee failure in the city of New Orleans.

On September 8, 2005, the Task Force posted a news re-
lease on its website with a story that Congress had approved
a massive barrier project in Lake Pontchartrain to protect
New Orleans in the late 1960s, but that the barrier had been
blocked by a NEPA lawsuit in the 1970s and never con-
structed.”” The Wall Street Journal and right-wing blogs
climbed on with abandon, claiming that 1t was the environ-
mentalists who drowned New Orleans.”> A Mississippi
newspaper reported that the DOJ sent an eager directive to
U.S. attorneys along the Gulf Coast requesting them to iden-
tify cases in Wthh environmentalists had obstructed flood
control projects.”* It seemed too good to be true.

It was. No such obstructionist cases surfaced, at least to
the general public. The barrier story itself was quickly re-
butted by the U.S. General Accountability Office, the
Chief of the U.S. Army Corps of Engineers (the Corps),
and a detailed study by Prof. Thomas McGarity of the Uni-
Versrty of Texas Law School.” It turned out that the court
in question, as in many cases of that era, found a Corps im-
pact statement on the barrier pI'OJ ect unacceptably sketchy
and remanded it for a better job.”® Usually, the Corps re-
wrote its statements and proceeded, although often with
environmental modifications and mitigation. In the case of
the Pontchartrain barrier, however, the Corps concluded
that building levees on the shore of the lake was a better
idea and changed its project. As the Corps recently testi-
fied, the barrier, had it been constructed, would have
trapped Hurricane Katrina’s and Hurrlcane Rita’s storm
surges against a less protected city.” The Corps’ lakeside
levees, in fact, held through the hurricanes; what did not

20. Id. No further elaboration of South Carolina’s unique transportation
needs was offered.

21. Press Release, Task Force on Improving NEPA, U.S. Reps to Re-
view Environmental Reg’s Role in Affordable Energy, Post-
Katrina Development (Sept. 8, 2005), available at http://resources
committee.house.gov/nepataskforce/press/0809virginia.htm (last
visited Nov. 2, 2005) [hereinafter Post Katrina Press Release].

22. Id.

23. David Schoenbrod, The Lawsuit That Sank New Orleans, WALL ST.
J., Sept. 26, 2005, at A18.

24. Sue Lindsey, Task Force to Examine Environmental Review Law
Following Katrina, Associated Press, Oct. 20, 2005, at http://
www.wavy.com/global/story.asp?S=3863973&nav=menu45_2.htm
(The Clarion-Ledger of Jackson, Mississippi).

25. See U.S. GENERAL ACCOUNTABILITY OFFICE, LAKE
PONTCHARTRAIN AND VICINITY HURRICANE PROTECTION PRO-
JECT GAO-05-1050T (Sept. 28, 2005), available at http://www.
saveourwetlands.org/gaoreport.pdf (last visited Nov. 2, 2005);
Complete Statement of Lieutenant General Carl A. Strock Before
the House Subcommittee on Energy and Water Appropriations
(Sept. 28, 2005), available at http://appropriations.house.gov/_
files/CarlStrockTestimony.pdf (last visited Nov. 2, 2005) [hereinaf-
ter Strock Testimony]. Center for Progressive Reform, Broken
Levees: Why They Failed, Oct. 2005.

26. Save Our Wetlands v. Rush, No. 75-3710 (E.D. La. Dec. 30, 1977).
27. Strock Testimony, supra note 25.
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hold were ancillary levees along the city’s drainage canals
whose collapse former Louisiana congressman Bob
Livingston called a failure of planning or construction.”
Take your pick; they were not a failure of NEPA.

The House Task Force on Improving NEPA has not
changed the NEPA-causes-disaster allegation on its
website, or presented the subsequent evidence for readers to
see. The Norfolk hearings, orlglnally announced as expos-
ing this issue,” did not raise it. With luck, this dog may
have died. Or it may not have. At the time of this writing,
the Task Force had announced two more hearings, both in
Washington, D.C., before completing this phase of its
work. It promised a “report of hard recommendations” by
November 30, 2005.% It would henceforth be called the
Task Force on Updating the National Environmental Pol-
icy Act.’' The question remains what it will find, and what
the Committee will then do.

II1. A Question of Perception

At first blush, it is hard to understand the fuss over NEPA.
All it requires is a process, not a result, and the process is so
reasonable that no person of sane mind could oppose it.
Look before you leap. We do it 100 times a day in our per-
sonal lives. You’d be a fool not to. You’d probably be dead.

What makes NEPA so difficult is that others get to look
too. That look invites a very hard discussion of what is at
stake, and what is at stake is often very different ideas and
value systems. Nonetheless, in 1969 Congress mandated
that discussion and intended that it propel change. The
whole purpose of NEPA and the impact statement process
was to modify outcomes, and nothing comes harder than
change. In consequence, NEPA discussions take months $;
sometimes years, before accommodations are reached.’
The most difficult thing about NEPA for a non-participant to
understand is that the impact statement is only a vehicle, and
Congress meant it to be no more than a vehicle, for a diffi-
cult dialogue, leading to change. That takes time.

This so, NEPA is not a happy place. It is by its very nature
a difficult place and it is utopian to think of making the pro-
gram an expeditious and pleasant process for the partici-
pants, a kind of administrative McDonalds”. If NEPA were
such a place it would not be getting the job done that Con-
gress created it to do.

28. David Kestenbaum, Flawed Construction Key to Levee Failures, on
ALL THINGS ConsIDERED (National Public Radio Sept. 21, 2005),
available at http://www.npr.org/templates/story/story.php?storyld=
4857882 (last visited Nov. 4, 2005). The congressman’s reaction
was later supported by testimony to the Senate Homeland Commit-
tee by three separate investigation teams of the American Society of
Civil Engineers, Louisiana State University, and the U.S. Army
Corps of Engineers, unanimously finding the levee design and con-
struction at fault and asserting that properly built levees would have
defended the city. See John McQuaid, Levee Materials, Techniques
Questioned, TIMES-PICAYUNE, Nov. 3, 2005, at 1. Bottom line: the
levee plan was fine, but its faulty construction flooded the city.

29. Post Katrina Press Release, supra note 21.

30. Press Release, House Committee on Resources, McMorris Ex-
tends NEPA Work (Oct. 11,2005),available at http://resources
committee.house.gov/nepataskforce/press/101 Irecharter.htm (last
visited Nov. 2, 2005).

31. Id.

32. The undersigned was involved in the NEPA review of a floodway
projectin Louisiana for 14 years. The result was a success all around;
no one involved from any side thinks, today, as hard as it was at the
time, that the process was not worth the candle.
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Understanding and accepting this fact may be the hardest
challenge facing the House Task Force members. It has cer-
tainly been a challenge to the industry and development-
minded witnesses who appeared before the Task Force and
would simply, and understandably, like to write their state-
ments and get on with the plan. One difficulty the Task Force
faces is accommodating these critics while retaining the cre-
ative tension of the NEPA process, including the roles of cit-
izen groups and judicial review.

Against a strong record of NEPA successes, the House
Resources Committee cannot simply step forward and an-
nounce that the program is broken. NEPA is disliked in sev-
eral quarters and can be a significant burden, but the evi-
dence that it produces better decisions comes from too many
quarters to be ignored. In part, that track record prompted a
submission by an unprecedented number of law professors
to the Task Force. The submission presents more than a
dozen case histories of NEPA successes, addresses three is-
sues that Task Force members had raised during the hear-
ings, and identifies areas where the program could be im-
proved without legislative change. Which may or may not
contradict the Committee’s bottom line.

IV. The Law Professor’s Submission

On October 10, 2005, 203 professors of administrative, en-
vironmental, and natural resources law and policy pre-
sented a detailed submission to the Task Force Chair and
Ranking Minority Member. In the aggregate, the profes-
sors represented more than 2,000 years of NEPA-related
teaching. They also represented over 1,000 years of environ-
mental law practice ranging from service with the Depart-
ment of Justice and Office of the Solicitor General to the
U.S. Environmental Protection Agency, the Corps of Engi-
neers, state environmental and natural resources agencies,
major corporations, corporate law firms, and public inter-
estlaw firms. That such a group could arrive at a consensus
on anything is rather remarkable. More than three dozen
professors contributed substantive recommendations and
comments, consolidated into two drafts and a proposed fi-
nal version, sent to all for approval . . . on reflection, a pro-
cess that mimicked informal rulemaking under the Admin-
istrative Procedure Act. We are all tainted by our training.
In the end, the consensus of the law professors on NEPA
was uncompromising in its support for the statute and its ba-
sic mechanisms, in particular the central role of alternatives
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and of public participation and judicial review. Without
these elements, they assert, the program fails.

The submission is presented below, in full, and it speaks
for itself. Speaking for the submission, however, in an ac-
companying press release, several professors noted the con-
temporary importance of NEPA in light of the Hurricane Ka-
trina and Rita disasters.”® Far from causing the flooding of
New Orleans, several mechanisms in a properly functioning
NEPA could well have mitigated it, if not averted it alto-
gether. Worst case analysis, for example, largely allowed to
wither following CEQ regulatory changes,”* should have
averted to the possibility of hurricanes of greater than Cate-
gory III force, and their consequences, at the time the levee
system was designed. Cumulative impact analysis could
and should have assessed the federal and federally approved
marsh destruction south of New Orleans, and in particular
the vulnerability posed by the now-infamous Mississippi
River Gulf Outlet, which ushered Hurricane Katrina directly
into the city. Application of NEPA to broader planning deci-
sions could have infused these same issues into the current
federal/state coastal plan. None of that analysis happened. It
should have. Over 1,000 lives could have been spared.

The problem with NEPA, the professors claim, is not that
ittroubles developers. It is that, in practice, it is still ducking
the ball.

V. Interim Reflections

This, then, is the state of the game. This Article attempts to
present it, and the view of law professors on it, not in order to
write history, but rather, as a living story in which we all
have the right to participate. Indeed, perhaps, the obligation.
NEPA is a uniquely American invention, and like democ-
racy and other American notions it has since run the globe
and become, to its enormous benefit, the most imitated envi-
ronmental process in the world. The reader may think that
the statute has gone too far. Or, the reader may conclude that
it remains a worthy initiative that has yet to reach its full po-
tential and that this is no time for America to be sounding the
retreat. The choice is ours.

33. Press Release, Law Professors Urge Stronger Environmental Impact
Process in Response to Hurricanes Katrina and Rita—Worst Case
Review and Coordinated Planning Top the List (Oct. 12, 2005) (on
file with author).

34. 40 C.F.R. §1502.22. See generally the preamble at 51 Fed. Reg.
15619 (Apr. 25, 1986), ELR ApMIN. MAT. 35038.
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Appendices

To:
The Honorable Tom Udall
The Honorable Cathy McMorris Ranking Minority Member, Task Force
Chair, Task Force on Improving NEPA on Improving NEPA
Committee on Resources Committee on Resources
U.S. House of Representatives U.S. House of Representatives
1708 Longworth House Office Bldg. 1414 Longworth House Office Bldg.
Washington, DC 20515 Washington, DC 20515

Submission by Professors of Administrative, Environmental and Natural Resources
Law and Policy to the United States House of Representatives Task Force On the
National Environmental Policy Act, October 10, 2005

The undersigned more than 200 professors of Administrative, Environmental and
Natural Resources Law and Policy respectfully submit the comments below to the
House Task Force on Improving the National Environmental Policy Act (NEPA). These
comments are based on a combined total of more than 2000 years of research and
teaching within which the NEPA process has been a central principle. They are also
based on over 1000 cumulative years of environmental and natural resource practice
with federal and state agencies, private corporations and corporate law firms and public
interest organizations, including by way of example: the Office of the United States
Solicitor General; U.S. Department of Justice Environment and Natural Resources
Division; U.S. Department of State; U.S. House of Representatives Resources Committee;
U.S. Army Corps of Engineers; US. Environmental Protection Agency; California Office
of the Attorney General; Colorado Department of Natural Resources; Vermont
Department of Environmental Quality; American Chemistry Council;, Martin-Marietta
Corporation; Anaconda Corporation; public interest law firms FEarth Justice Legal
Foundation and National Wildlife Federation; corporate law firms Perkins Coie and
Fulbright and Jaworski.

From this experience, we present three observations about the environmental impact
statement process and seven recommendations for its improvement.

1. Improving federal decisions: the role of alternatives.

“Thank God for NEPA, because there were so many pressures to make a selection for
technology that might have been forced upon us and that would have been wrong for the
country.”
— Admiral James Watkins, Secretary of Energy, testimony before
the House Armed Services Committee, 19921

NEPA was intended to improve federal decisionmaking.? The statutory vehicle for this
improvement is a statement that compares the impacts of alternative courses of action.?

1 Council on Environmental Quality, The National Environmental Policy Act: A Study of Its
Effectiveness After 25 Years, at 13 (Jan. 1997) available at
http:/ /ceq.eh.doe.gov/nepa/nepa25fn.pdf (last visited Aug,. 23, 2005).
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The full examination of alternatives is the heart of the process.* Indeed, without this
examination, it is hard to see what purpose the NEPA process serves. Most federal
decisions, as most decisions in personal life, depend on knowing the range of
alternatives available.

The examination of alternatives has been limited, by the courts, to a rule of reason.’ No
court has demanded the unreasonable, and several courts have allowed agencies to
ignore alternatives that, at a later time, have proven quite viable.® Nor may a court
presume to impose an alternative as preferable.” Full consideration is all the law
requires.’

Although the consideration of alternatives is purely procedural, this requirement has
produced widespread improvement in federal decisionmaking, large and small.

— Programmatic impact statements on offshore leasing of oil and gas
have identified, and avoided, coral reefs, spawning grounds and other
sensitive marine areas;? regional statements on coal development and
transmission corridors have identified, avoided, and mitigated for,
impacts on important archeological and cultural resources;® and
cumulative impact statements have allowed decisionmakers to plan for
the effects of multiple activities, such as mining and residential
development, on critical resource areas such as the Florida Everglades.!
These reviews have led to the acceleration of several federal programs,
and the deferral of others found unwarranted in the review process.12

— Alternatives consideration has led to significant individual project
changes as well. Indeed, in our experience, very few projects are not
changed, and improved, by NEPA review. Appendix A, “The Role of
NEPA Alternatives,” identifies, from a cast of thousands, a random
sampling of such project improvements, each one catalyzed by the NEPA
alternatives requirement. They include, in these few examples:

242 US.C. §4321; see also Calvert Cliffs Coordinating Comm., Inc. v. ULS. Atomic Energy Comm’n, 449
F.2d 1109, 1114 (D.C. Cir. 1971); 40 C.F.R. §1500.1(c) (2005).

342 US.C. '84332(c)(3), (e).

1 See Sen. Comm. on Int. and Ins. Aff., National Environmental Policy Act of 1969, S. Rep. No. 296,
91st Cong,., 1st Sess. (“These problems must be faced while...alternatives are still available.”);
Natural Res. Def. Council, Inc. v. Morton, 458 F.2d 827, 834 (D.C. Cir. 1972); 40 C.F.R. §1502.14
(2005).

& Vermont Yankee Nuclear Power Corp. v. Natural Res. Def. Council, Inc., 435 U.S. 519 (1978)

¢ Id. (rejecting consideration of energy conservation measures).

7 Strykers Bay Neighborhood Council v. Carlen, 444 U S, 223, 226-27 (1980).

8 Robertson v. Methow Valley Citizens Council, 490 US. 332, 350-56 (1989).

® See, U.S. Department of Interior Minerals Management Service Gulf of Mexico OCS Region, Gulf
of Mexico OCS Oil & Gas Lease Sales: 2003-2007, chapter 4 (2002).

10 See, Kieppe v. Sterra Club, 427 U.S. 390 (1976).

1 See Nat. Wildlife Fed'n v. Norton, 332 FSupp. 2d 170 (D.D.C. 2004).

12 See, e.g., Council on Environmental Quality, supra n. 1, at 9, 13.
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e the relocation of highways to avoid community impacts

¢ the adoption of non-polluting production technologies

e the selection of less harmful construction source materials
¢ the reduction of herbicides in forest management

e contingency plans for spills, fires and other hazards
eredesign of dam and floodway projects

—Equally remarkably, many of these project alternatives, although resisted at
the outset, save money for the federal government and private parties:

*NEPA review of the Alaska Pipeline resulted in its elevation
above the permafrost, avoiding chronic and potentially
catastrophic ruptures

e Abandonment of center channel dredging in the Atchafalaya
Floodway project, in favor of a floodway alternative, saved an
estimated $32 million per year in maintenance costs, in
perpetuity

e American Cyanamid ended up selling a product that it was
previously discharging as waste

None of these administrative decisions were a simple matter of considering a proposal
or no action (of doing A or non-A). They were, instead, questions of whether A could be
done a better way, which might include B (e.g. elevated pipeline, floodway in lieu of
center channel). Federal programs accord agencies wide discretion in choosing among
options to manage, build, lease and permit. Limiting their inquiry to a particular
proposal, take-it-or-leave-it, would limit the effectiveness of the statute. Indeed, it would
defeat it.

2. NEPA and its costs: the sliding scale of impacts and burdens

NEPA takes time and costs money. But both can be exaggerated. While federal agencies
undertake more than 50,000 actions a year potentially subject to the NEPA process, only
one percent of these actions require an environmental impact statement.’ This number
(approximately 500 statements a year, spread among a dozen primary federal agencies)

13 Estimates derived from the annual maintenance costs of the Mississippi River-Gulf Outlet
Channel ($22.1 million) and calculated proportionally by length (76 miles for the MRGO, 110
miles for the Atchafalaya Floodway). See Rex H Caffey & Brian Leblanc, Closing the Mississippi
River Gulf Outlet, Environmental and Economic Considerations, in AN INTERPRETIVE TOPIC SERIES ON
LousiaNA COASTAL WETLAND RESTORATION (Coastal Wetland Planning, Preservation, and
Restoration Act Qutreach Committee ed. 2002).

U Robert G. Dreher, NEPA Under Siege: The Political Assault on the National Environmental Policy Act at
15 (Geo. Envtl. L. & Pol’y Inst., 2005).
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has remained steady for decades.’®> Ninety-nine percent of federal actions are cleared
with an often-minimal environmental assessment. Approximate time for preparation,
two weeks to 18 months, approximate costs from $ 10,000 - 200,000.16

In practice, even the full EIS is gradated between large and mega projects, with a greater
degree of scrutiny required for those that will generate greater impacts and public
controversy.V Thus, even the relatively few full EISs may range in time from one and six
years, and cost between $250,000 and $2 million. Against these costs should be
weighed the identifiable cost savings in project modifications discovered in the NEPA
process, noted above. And, of course, the values of protecting other resources through
avoidance and mitigation.

The most significant relief valve in the NEPA process is the “mitigated FONSI”, through
which federal agencies and private applicants reduce the footprint of their projects
through avoidance and mitigation, below the “major federal action” level.l? While
controversial on the margins, this process does reduce environmental impacts and
expedite federal decisions. The result is to ensure that only the “very major” federal
actions, those that cannot be mitigated down, are treated to full NEPA review.

3. NEPA, public participation and litigation.

NEPA is the most imitated environmental program on earth. Nearly every country in
the world has adopted a similar process20 And every such program faces the same
resistance and challenges, largely because it exposes government and private applicant
proposals to public view, criticism, and suggestions on alternative course of action. This
form of public participation in government is, of course, at the heart of American
democracy, the First Amendment, the Administrative Procedure Act and dozens of

15 Council on Environmental Quality, General Data for EISs Filed 1970 to 2004 (2004), available at
http://ceq.eh.doe.gov/nepa/EIS_Statistics_1970_to_2004.pdf (last visited Aug. 21, 2005).

1 Council on Environmental Quality, Modernizing NEPA Implementation at 65-66 (2003),
available at http:/ / ceq.eh.doe.gov/ntf/report/.

17 Id.

18 Jd. Several federal studies, further, show NEPA to be rarely a primary cause of project delays.
Other factors, both administrative and budgetary, play a more important role. The Federal
Highway Administration, for example, found its delays to be rooted in funding and prioritization
(32%) (all projects can’t be first), community opposition (16%), project complexity (13% ), and
project scoping (8% ), all rated higher than NEPA review. FHWA, Reasons for EIS Project Delays
(Sept. 2000) (summary available at http:/ /environment.fhwa.dot.gov/strmlng/eisdelay.htm).

1 For more information on the environmental and administrative benefits of mitigated FONSIs
see Bradley C. Karkkainen, Toward a Smarter NEPA: Monitoring and Managing Government’s
Environmental Performance, 102 COLUM. LAW REV. 903 (2002).

20 China is the latest country to adopt environmental assessment procedures, enacting The Law of
People’s Republic of China on Environmental Impact Assessment in October 2002. See O'Melveny
& Meyers, LLP, China Law & Policy Newsflash: Obligatory Environmental Impact Assessment at
1 (Dec. 10, 2002).
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federal statutes providing for access to information, public hearings and citizen suit
enforcement.

There can be no doubt these forms of citizen participation have been critical to NEPA’s
success. The government has no monopoly on good ideas, nor does it police its own
compliance with environmental law .21 Nor can the Congress, which has only limited and
indirect control over agency actions and must rely on other mechanisms.

Citizen litigation is one such mechanism, and its role can be both exaggerated and
under-appreciated. Lawsuits are a last resort and, in most cases, an avoidable one.
Collaborative NEPA processes including environmental group stakeholders have
succeeded in heading off litigation many times (including several identified in
Attachment A); one problem is that many agencies do not use these processes, or do not
use them well. Citizen suits, further, cost money, and large, fact-based NEPA cases can
cost hundreds of thousands of dollars; few citizen groups have such resources. For these
and other reasons, relatively few EISs are taken to court, historically about 100 a year.22
Relatively few of these cases succeed in enjoining a project, even temporarily (10 to 20
per year).2* Roughly one-third of all NEPA plaintiffs, furthermore, are state, local, and
tribal agencies, private property owners, and business associations. In a word, NEPA
lawsuits are not sinking the ship.2

Litigation statistics, however, undertell the role of cditizen enforcement of NEPA. The
practical impact of NEPA litigation is not in court but, rather, in the potential for a legal
challenge which serves to ensure that both environmental impacts (from environmental
plaintiffs) and economic impacts (from industry plaintiffs) will be considered. Agency
awareness of this potential is the practical enforcer of NEPA.

LEPA rates EISs under §309 of the Clean Air Act (42 U.S.C. §7609 (2000)) but has no further
authority; CEQ authority is limited to dialoguing among the agencies. 40 C.F.R. §1504.1 (2005).
22 Robert G. Dreher, supra n. 14, at 15.

14 ; Council on Environmental Quality, NEPA Litigation Surveys aoailable at

http:/ /ceq.eh.doe.gov/nepa/nepanet.htm (last visited Aug. 21, 2005).

24 See Council on Environmental Quality, NEPA Litigation Surveys available at

http:/ /ceq.eh.doe.gov/nepa/nepanet.htm (last visited Aug. 21, 2005).

5 This said, data do show a recent upsurge of NEPA litigation based largely on agency failure to
comply with three basic of the program: the consideration of alternatives, the consideration of
cumulative impacts, and the recognition of a major federal action in the first place. See Lucinda
Low Swartz, Esq., A Review of NEPA Cases 2001-2003 (Battelle Mem’l Inst. 2003) aeailable at
http:/ /www.naep.org/NEPAWG/recent_cases.html (last visited Aug. 15, 2005). The grounds of
the suits are not new: these tenets have been settled NEPA law since the 1970’s. What is new is
the slighting of these requirements, across a broad spectrum. The government’s recent track
record in defending these practices, in all circuits and before judges appointed by both political
parties, is not good. See Jay E. Austin, etal., A “Hard Look” at Judicial Decision Making Under the
National Environmental Policy Act (Envtl. L. Inst. 2004); William Snape III, John M. Carter II,
Weakening the National Environmental Policy Act: How the Bush Administration Uses the Judicial
System to Weaken Environmental Protections (Judicial Accountability Project, 2003). These are self-
inflicted wounds.



Copyright © 2005 Environmental Law Institute®, Washington, DC. reprinted with permission from ELR®, http://www.eli.org, 1-800-433-5120.
35 ELR 10904 ENVIRONMENTAL LAW REPORTER 12-2005

4. Recommendations

On the basis of our professional experience with NEPA from many angles and over the
course of its thirty-five year history, we offer the following considerations to the
Committee.

(1) First, do no harm. Thirty-five years is not old. NEPA and its regulations have
functioned rather well for over three decades, surprisingly so given their ambition. The
endurance of a program that impinges on so many vested interests does not show
arthritis, or affront the needs of the time. (The U.S. Constitution has been around for
over 200 vears with few amendments, some of them later repealed.) Our first
recommendation, then, is that of cautionary medicine — first, do no harm.

This said, there is room for improvement, all of which can be accomplished, with the
support of the Task Force, through the administrative process.

(2) Worst case analysis. For more than a decade, NEPA regulations required an explicit
consideration of worst-case events. The requirement was then diluted to the point that
major and potentially disastrous consequences can be minimized, and ignored. Recent
catastrophes such as 9/11, Florida’s unprecedented hurricane season of 2004, and now
Hurricanes Katrina and Rita underscore the need to restore this inquiry front and center
to the NEPA process. The time for slighting risk is over.

(3) Planning decisions. Recent administrative proposals, such as those of the US forest
Service to exempt forest plans, threaten to sever NEPA from those major and strategic
decisions that Congress clearly contemplated when enacting the statute. Of equal
concern are legislative proposals to remove environmental review from planning
decisions for the recovery of South Louisiana. Plans of this magnitude call for the full
consideration of relevant facts and consequences. The Task Force should make clear that
NEPA review is both essential and required in resource planning decisions.

(4) Legislative proposals. In a similar vein, while NEPA is directed to legislative
proposals by federal agencies, legislation as major as recent energy and transportation
bills are currently enacted without environmental review. We encourage the Task Force
to consider a mechanism for impact assessment of major legislative proposals, perhaps
done by the lead federal implementing agency or an independent congressional office.

(5) Citizen participation. More meaningful citizen participation in the NEPA process
should be encouraged through several mechanisms, including participant funding and
collaborative NEPA processes.

(6) Bias. NEPA statements have a large credibility problem. Few people consider the EIS
an objective document, in part due to their preparation. No EIS should be prepared by a
party with financial interest in the outcome of the decision. We also encourage the Task
Force to support a mechanism for independent environmental review for a select group
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of major-major projects, rather than relying on the proponent agency.26 Credible EISs
survive challenges; non-credible ones do not.?”

(7) Alternatives. Federal regulations should re-emphasize the pivotal importance of this
aspect of NEPA by requiring the identification of the least environmentally harmful
(most environmentally beneficial) alternative, and the selection of this alternative unless
there are stated, countervailing reasons of law or policy. Models for such a standard are
already in force in other federal environmental programs,28 and will afford a wide range
of agency discretion while requiring agencies to justify decisions that do not fulfill
NEPA’s environmental quality goals.

Respectfully submitted,??
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6 See Canadian Environmental Impact Assessment Act, aoailable at

http:/ /laws justice.gc.ca/en/c-15.2 / text.html (last visited Aug. 21, 2005); Canadian
Environmental Assessment Agency, Basics of Environmental Assessment, available at

http:/ /www.ceaa.gc.ca/010/basics_e.htm (last visited Aug. 21, 2005) (describing the role of
independent environmental review panels).

27 See Jay E. Austin, etal., A “Hard Look” at Judicial Decision Making Under the National
Environmental Policy Act (Envtl. L. Inst. 2004); Defenders of Wildlife, “Weakening The National
Environmental Policy Act: A Report of the Judicial Accountability Project,” 2003.

% See, e.g., Department of Transportation Act, §4(f), 49 U.S.C. §1653(f) (2000); National Oceanic and
Atmospheric Administration’s Coastal Zone Management Act Consistency Requirements, 15 C.F.R.
§930.53 (2005).
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Appendix A
The Role of NEPA Alternatives
Pacific Coast

Mount Hood Highway, Oregon. Mount Hood Highway is a 35-mile stretch of road
winding through the Cascade Mountains that passes through critical habitat regions and
culturally-important historic areas. In the early 1990s, the Oregon DOT began expanding
the road to accommodate growing tourist and recreational tratfic. In 1994, however, the
Federal Highway Administration intervened and indicated that the NEPA review
process was needed before any additional expansion could occur. The Oregon DOT
began an EIS “master plan” for the entire stretch of road, rather than individual
segments, which yielded the “Mt. Hood Corridor Study” in 1996. The study involved a
large advisory committee representing community groups as well as development
advocates. The group found that widening the segment alone would not alleviate
congestion in the area, and recommended alternative solutions to mitigate the traffic.
These included shuttles, real-time cameras to advise travelers of road conditions, and
increased enforcement measures like parking fees to encourage oft-peak visits. Their
analysis led to the development of more viable and cost-effective solutions to the traffic

problem.

Biological Control of the Gypsy Moth, Oregon. In the mid-1980’s, the Pacific Northwest
was inundated by a swarm of Gypsy Moths that severely threatened forest health. In
response, the Department of Agriculture (USDA) proposed to spray the town of Salem,
Oregon with carbaryl, a pesticide known to cause chronic and acute toxic effects in
humans. A group of concerned citizens suggested the use of a biological insecticide
called B.T. (bacillus thurogiensis) instead of aerial chemical spraying. The USDA refused
to consider the alternative in its EIS, and the citizen group challenged the USDA’s
decision in court. In response to this challenge, the USDA ultimately chose to use B.T.
instead of carbaryl. The following year the agency issued a report noting that the B.T.
program had achieved the best Gypsy Moth control levels in the history of the agency,
without exposing Salem to potentially toxic chemicals.

Channel Islands National Park, California. Santa Rosa Island was purchased from a
cattle company by the National Park Service in 1986. The Park Service continued to
allow grazing on the small island even after it was incorporated into Channel Islands
National Park. A decade of overgrazing eventually produced a number of
environmental problems including the degradation of water quality in the island’s
streams. In 1995, the Park Service initiated a study of water quality on the island as part
of its EIS for the Santa Rosa Management Plan. The study found that of the seven stream
reaches that were subject to year-round cattle grazing on the island, six were considered
“nonfunctional” and one was rated “at-risk.” In its Final EIS in 1998, the National Park
Service selected the environmental-preferable alternative and eliminated cattle grazing
on the island. Shortly, the park saw dramatic improvements in riparian vegetation cover
and water quality. The Park Service completed a follow-up study in 2004, and the




Copyright © 2005 Environmental Law Institute®, Washington, DC. reprinted with permission from ELR®, http://www.eli.org, 1-800-433-5120.
35 ELR 10912 ENVIRONMENTAL LAW REPORTER 12-2005

research team found that all six reaches that were rated “nonfunctional” in 1995 had
completely recovered, and water quality on Santa Rosa Island has improved

dramatically.

North Spokane Freeway, Washington. Transportation planners had been considering
construction of a North-South freeway through Spokane, Washington for several
decades when they finally proposed a plan in the early 1990s. The North Spokane
Freeway was designed to improve traffic movement in Spokane, as well as improve
access and circulation in the downtown area. However, the routes considered in the
draft FIS crossed numerous residential districts, and would have required the
displacement of hundreds of families. The Washington State Department of
Transportation (WDOT) held several public meetings to receive feedback on its
proposal, and at these meetings numerous individuals and community groups
expressed concerns about the proposed routes” impacts on the neighborhoods they
traversed. As a result of this feedback, WDOT went back to the drawing board, and
proposed a new eastern route along a seldom-used railroad right-of-way. This new
route made use of several industrial brown fields instead of residential zones, and
consequently required many fewer family displacements. WDOT selected the eastern
route as its preferred alternative in the Final EIS, and construction is currently
underway. Without NEPA, Spokane residents would not have had a voice in planning
the North Spokane Freeway, and WDOT would have displaced hundreds of families
unnecessarily.

Agent Orange, Pacific Northwest. Beginning in the early 1970s, the Forest Service
sprayed recent clear-cuts with Agent Orange, a potent mixture of the herbicides 2,4-D
and 2,4,5-T, to kill undesirable plants that competed with valuable Douglas fir seedlings.
A cditizen movement in QOregon led to the emergency suspension of the dioxin-
contaminated 2,4,5-T in 1979, but aerial spraying of the other half of Agent Orange, 2,4-
D, contained unabated. In 1984, in response to citizen lawsuits, a Federal court halted
herbicide spraying by the Forest Service in Oregon and Washington until the agency
addressed its impacts and alternatives. The agency decided to write an entirely new EIS
for its vegetation management program. It convened a coalition of tree planters, rural
residents, scientists, and environmentalists to work with the Forest Service to write an
alternative that emphasized effective, nonchemical prevention and control of unwanted
vegetation. The group’s report identified some simple, effective alternatives. For
instance, two-year-old trees could be planted in clear-cuts, as opposed to the one-year-
old seedlings then used, since they were more likely to survive. The previously
unwanted red alter tree did not have to be removed at all because it was found to restore
nitrogen to depleted soil, helping rather than competing with the planted seedlings. This
“least herbicide” option was selected by the Forest Service as the best alternative,
reducing both costs and pesticide risks in Pacific Northwest National Forests.

Mountain West

Customs Service Facilities on the Rio Grande, Texas. When the U.S. Customs Service
proposed a major expansion of a border station to provide import lot and docking
facilities on the Rio Grande near the Juarez/Lincoln International Bridge between the
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U.S. and Mexico, the General Service Administration (GSA) undertook planning for the
project and began preparation of an EIS examining six different ways to build the
facilities. GSA also examined a “no action” alternative, as required by CEQ) regulations.
The projected costs for building the facilities ranged from $27 million to $54 million.
However, time and motion studies conducted for EIS purposes showed that backups at
the existing facilities resulted from too few inspectors rather than too few docks.
Computer modeling for the EIS indicated that with new facilities already planned or
under construction in the vicinity, there would be no need tor the facility until at least
sometime atter 2020. As a result, the “no action” alternative was selected and the money
projected tor use on the project was saved.

Glennwood Canyon Interstate Constructon, Colorado. Initial plans for 1-70 through
Greenwood Canyon in Colorado included blasting through a clift, and channeling the
Colorado River. However, public concern about the project led the Colorado Highway
Commission to form a Citizens Advisory Committee of design and ecological
professions to assist with the planning process. The group was active throughout the
NEPA review process until the highway’s completion in 1992. The result is a 12.5-mile
stretch of highway with lower environmental impacts —thanks in large part to NEPA’s
procedural protections. The final design preserves the mnatural topography and
maintains the integrity of the Colorado River and side rivers entering it. Features such as
four rest stops, a bike and jogging path along the length of the canyon, a boat launch, a
raft drop allowed for canyon recreational use by tourists and regional residents. NEPA
helped engineers to understand and incorporate environmental design concepts into the
project. Indeed, the Glenwood Canyon project has received more than thirty awards for
innovative design and environmental sensitivity. The American Society of Civil
Engineers awarded the project the Outstanding Civil Engineering Achievement Award
in 1993,

Los Alamos Fire Management Plan, New Mexico. When the Los Alamos National
Laboratory (LANL) completed a draft site-wide EIS in the mid-1990s, it did not contain
an analysis of the risks to the facility posed by wildfires. Under the initial screening
methodology, threats posed by wildfires did not seem plausible enough to be
considered. Recognizing the wildlife information in the draft FIS, a forester at the nearby
Santa Fe National Forest focused the agency’s attention on the deficiency. In response,
LANL'’s final EIS contained a comprehensive analysis of wildfire threats, including a
hypothetical scenario that closely matched the events that took place in the summer of
2000 when the Cerro Grande Fire burned about 9,000 acres of the LANL site. In response
to the threats identified in the final EIS, the agency had taken measures to reduce fire
risks to certain key facilities. These mitigation measures proved effective when the fire
struck in 2000. Furthermore, the agency found the EIS to be an extremely useful tool in
developing an appropriate response during the fire itself.

Midwest

Highway 26, Wisconsin. Highway 26 is a regional road that runs through south-central
Wisconsin, connecting Illinois to Wisconsin's Fox River Valley. In order to address
increasing traffic from trucks and regional drivers, Wisconsin's DOT (WisDOT)
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proposed the construction of a bypass. The 48-mile corridor encompasses three
communities, and NEPA provided the process for stakeholders to engage in discussions
about the project development. Project manager James Oeth noted, “NEPA forced us
into providing alternatives that were representative of the interests from all agencies
involved.” “Without NEPA, we would have just asked what the shortest distance was
and built the road through there,” he added. As the project nears its final stages of
preparation, significant consensus exists between the local residents and transportation
officials because of the opportunity for early public involvement. Another important
benefit of NEPA was the Highway 26 Corridor Planning Process, a new supplementary
planning process to coordinate local planning etforts. “We talked out problems and
came up with solutions that were agreeable to most participants,” said Greg Davis, a
Jefterson County Supervisor. “The NEPA process has saved us a lot of money, and
mitigated many of the externalized consequences of a freeway expansion project,” he

added.

Highway 23, Michigan. Throughout the early 1990’s, US-23 had severe traffic congestion
problems. The Michigan DOT (MDOT) had long been interested in building a four-lane
freeway running parallel to the existing highway to relieve some of this congestion.
Local groups proposed making upgrades to the existing highway rather than building a
new one. Initially, these groups were ignored by decision-makers. A Dratt EIS was
published in 1995. At that time, the only choices listed were to build the new freeway or
to do nothing. The Federal Highway Administration rejected the proposal, and directed
MDOT to upgrade the existing US-23 two-lane highway or study the creation of a less-
damaging alternative. On further review, the FHWA recommended the upgrade
alternative suggested by community groups, including passing lanes, tratfic signal
improvements, and turn lanes. In the end, the communities will be spared the impacts of
another new highway, and the government will save $1.5 billion in construction costs.

South

American Cyanamid, Georgia. In 1971, one year before the Federal Water Pollution
Control Act amendments vested water permitting responsibilities with the EPA,
American Cyanamid announced plans to expand its plant on the Savannah River in
Georgia, leading to significant discharge of sulfur and other chemicals. For this
expansion they were building a new dock in navigable waters, which required
authorization from the U.S. Army Corps of Engineers. This authorization invoked NEPA
review. During that review, and at the urging of state agencies and local citizens
concerned about water quality impacts from the discharge, American Cyanimid
discovered an alternative process in Japan that recycled the chemicals, reprocessed them
as a vendible product, and led to zero discharge. In late 1972, the company issued a
press release announcing its adoption of this alternative, eliminating these chemicals
from its discharge. While the same result, today, might result from the application of the
Clean Water Act, the result in this case was produced by NEPA’s requirement for the
consideration of alternatives.

Lake Pontchartrain Shell Dredging, l.ouisiana. Lake Pontchartrain is the second largest
interior lake in the United States and, historically, the source of much of the famed
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seafood cuisine of the City of New Orleans. In the 1940s, private companies began
dredging the bottom of Lake Pontchartrain for clam shells to be used as roadbed
material. The elimination of bottom life and the pollution of the Lake by sediments
followed, and by the 1970's the Lake wad dead as a seafood producer and posted off-
limits for swimming. The dredging continued, now under federal Clean Water Act
Section 404 permitting, which invoked the application of NEPA. The NEPA process
revealed the availability of alternative roadbed material at a cheaper price and with
minimal impact, crushed limestone. After several legal proceedings, the State chose this
alternative for its roadbed material, ending the shell dredging in the Lake. Lake
Pontchartrain is now renewed as a public resource with increased fishing and crabbing;
the water quality is now generally fit for swimming. Roadbeds are built with crushed
limestone. The NEPA alternative has worked for all concerned.

Atchafalaya Floodway, Louisiana. The Atchafalaya River is one of the most productive
ecosystems in North America. It is also the site of the Atchafalaya Floodway project,
designed to protect South Louisiana from flooding by diverting tlood-stage waters from
the Mississippi River directly to the Gulf of Mexico. Originally authorized in 1928 and
managed by the US Army Corps of Engineers, the floodway authorization included land
rights within the floodway. Two things happened: under pressure from private
landowners, the Corps sought authorization for a mega-channel that would drain the
floodway, and private development began moving in with houses, churches and
significant investment. NEPA review of the project began in 1971 in a cooperative effort
with other federal agencies and citizen groups. During the review the Corps recognized
that its project as designed would require huge and recurring dredging costs, and would
only encourage further development of the floodway, impeding its use at flood time.
With support of the State Governor, landowners and environmentalists, the Corps
proposed a project alternative that purchased development rights from landowners
(retaining their mineral and timber rights) and abandoned the mainstream dredging.
Congress authorized the project alternative, which is now being implemented today.
Through a NEPA alternative, tflood control and natural resources purposes were
reconciled.

I-840 North, Tennessee. In 1996, FHWA and the Tennessee Department of
Transportation (TDOT) issued a draft EIS analyzing potential impacts of building the
northern half of an outer beltway around Nashville, I-840 North. The project was
originally intended to ease traffic congestion, but studies completed just before release of
the Draft FIS indicated that the proposed highway would not resolve congestion
problems. Consequently, FHWA and TDOT changed the primary justification for
building the road to promoting growth and economic development. Community groups
brought the problem to TDOT’s attention, and the agency decided to hire a consultant to
examine alternative ways to promote growth and economic development. In February
2003, TDOT decided to scrap the project because it “did not appear to meet a
documented transportation need and lacked meaningful participation from local
planners.” Thus, as a result of NEPA procedures, TDOT decided to save taxpayers more
than a billion dollars, and tocus its efforts “where traffic, growth and other factors justity
transportation improvements.”
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Cache River/Bayou DeView, Arkansas. The Cache River Basin comprises 2,030 square
miles of bottom lands in northern Arkansas and southern Missouri. By the Flood
Control Act of 1950, Congress authorized the Army Corps of Engineers to channelize the
basin. In 1969, a general design for the project was completed. It called for clearing,
realigning, enlarging, and rechanneling approximately one hundred forty miles of the
Cache River for flood control and drainage purposes at a cost of roughly $43 million.
Numerous environmental groups suggested alternatives to the proposed action, but the
Army Corps refuse to consider any of them. The groups challenged this decision in
court. After considerable controversy, a reduced channelization option was selected and
the area became a national wildlife refuge. In 2004, an ivory-billed woodpecker, a bird
long-believed extinct, was discovered in the Cache River Basin.

East Coast

Route 403, Rhode Island. According to Rhode Island Department of Transportation
(RIDOT), the idea behind relocating Route 403 and building a new 4-lane highway was
to alleviate severe congestion by taking traffic off an otherwise local road. Due to a
variety of public concerns RIDOT made extensive efforts to involve the public early in
the design process. In addition to approaches mandated by NEPA, they held several
brietings for the town council. In one of the town council meetings, the suggestion was
brought up to include a culvert for small-animal crossings. “I probably wouldn’t have
thought of that on my own,” said Peter Healy, a RIDOT project engineer. Building
culverts significantly lessened damage to wetlands, and minimized the impacts of the
project. This and other alternatives generated through the NEPA process significantly
reduced the environmental consequences of the project. Wetland impacts, for example,
were cut in half. Healy observes, “I've noticed there has to be a big concentration on
ecological issues, because that’s what the public wants. But if NEPA isn’t a requirement,
someone may decide not to do it.”

Department of Energy Nuclear Cleanup Policy, Washington D.C. The Department of
Energy has made extensive and effective use of programmatic and site-wide NEPA
reviews in determining how best to transform its nuclear weapons complex to
appropriate post-Cold War functions and fulfill its environmental cleanup obligations.
As Secretary of Energy, Admiral James Watkins initiated a reinvigorated NEPA process
at DOE and said it was key to the decision to defer selection of a costly tritium
production technology. “Thank God for NEPA,” Admiral Watkins told the House
Armed Services Committee in 1992, “because there were so many pressures to make a
selection for a technology that might have been forced upon us and that would have
been wrong for the country.”

Route 50, Virginia. The segment of Route 50 passing through Aldie, Middleburg and
Upperville, VA, at the foothills of the Blue Ridge Mountains is a classic main street in a
small town. However, it began to suffer from problems of speeding, aggressive driving,
and congestion during rush hours at one intersection. Virginia’s Department of
Transportation (VDOT) came up with the conventional solution; expand the road into a
four-lane, divided highway with bypasses around the small towns. The citizens,
however, had another vision. They took the opportunity for public involvement
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atforded by the NEPA process and ran with it. Five local citizens” organizations came
together in 1995 to create the Route 50 Corridor Coalition to seek alternatives to VDOT's
plan. The Coalition found that a four-lane highway would only increase speeding and
local businesses would suffer if bypasses redirected traffic around the towns. Though its
own research, it came up with an alternative “traffic calming” plan that would solve the
problems on the roadway, promote local business, protect the rural and historic
character of the area, and cost much less than conventional highway expansion. Instead
of wider roads that bypassed the town, the solution included: entranceway features at
the edges of the towns, planted medians, raised intersections, changes in pavement for
parking areas, and guardrails made from natural material. In addition to their aesthetic
advantages, these additions will reduce speeding and promote pedestrian safety. One of
the most innovative sections of the design is a network of roundabouts replacing the
conventional signalized intersection at the junction of Routes 50 and 15. The traffic
calming design received official approval from VDOT in March 2003. Unprecedented
public process and NEPA review has produced an innovative, less expensive solution.

Plum Island Wind Farm, New York. The Department of Agriculture (USDA) proposed a
project to construct a small wind farm to generate electrical power for a research facility
oft the eastern shore of Long Island. After conducting reconnaissance-level field studies,
an Qak Ridge National Laboratories team prepared an evaluation of potential impacts to
resident and migratory birds, and a high probability of significant impacts from birds
colliding with the wind turbines. In addition, preliminary economic analyses revealed
that substantial costs had not been considered and that other alternatives, involving
combinations of diesel power and wind generation, appeared to be more economically
attractive. USDA decided to cancel the project, determining that other actions could be
taken to achieve some, it not all, of their initial objectives (i.e., reduced energy
consumption, lower utility costs, and protection of ecological resources) without
constructing new generating capacity. Because the process was initiated early, USDA
was able to protect sensitive ecological resources on Plum Island while finding a
solution for the electrical energy needs of a remote federal research facility and project
proponents avoided major expenditures on unnecessary facilities.
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