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Editors’ Summary: On December 14, 2004, the U.S. District Court for the
Northern District of Georgia ruled that a series of EPA policy memoranda
aimed at addressing excess emissions that occur during startup, shutdown,
and/or malfunction (SSM) superceded part of Georgia’s EPA-approved SIP
that allowed, under certain conditions, excess emissions that occur during SSM
conditions. The authors argue that this case is notable for two reasons. First,
more than one-half of the air regulatory agencies in the country have SIPs that
include a provision similar to the Georgia SSM condition. If the court’s decision
in Sierra Club v. Georgia Power Co. is upheld on appeal, the result will be to
throw the entire CAA §110 SIP structure into jeopardy because it effectively
renders the entire SIP submittal and approval process superfluous. Second, the
decision highlights several common misconceptions about EPA’s SSM policy
memoranda. This Article provides a critical analysis of the court’s decision in
Sierra Club v. Georgia Power Co. and in doing so addresses these two impor-
tant concepts.

The old adage: “Don’t put the cart before the horse”1

was never truer than in the case of Sierra Club v. Geor-
gia Power Co.2 The court’s decision in this case created a
situation where not only did the cart overtake the horse, but
both now appear to be upside down in the ditch.3 At the Si-
erra Club’s urging, the U.S. District Court for the Northern
District of Georgia misread and misapplied a series of U.S.
Environmental Protection Agency (EPA) policy memo-

randa aimed at addressing excess emissions that occur dur-
ing startup, shutdown, and/or malfunction (SSM). In doing
so, the court read EPA policy to actually supercede a
30-year-old regulation that EPA had approved as part of
Georgia’s state implementation plan (SIP) allowing, under
certain conditions, excess emissions that occur during SSM
conditions. This court’s decision is important for two rea-
sons. First, more than one-half of the air regulatory agencies
in the country have SIPs that include a provision similar to
the Georgia Environmental Protection Division (EPD) SSM
condition. Most of these regulations, like Georgia’s SSM
regulation, provide a conditional exemption for excess
emissions that result from SSM conditions. As a result, this
decision should be carefully examined to determine its im-
pact on similar SSM rules and Clean Air Act (CAA) Title V
permit conditions in other states.4 If this decision is upheld
on appeal, the result will be to throw the entire CAA §110
SIP structure into jeopardy because it effectively renders the
entire SIP submittal and approval process superfluous. Sec-
ond, the decision highlights several common misconcep-
tions about EPA’s SSM policy memoranda. The most com-
mon misconception being the belief that SIPs cannot con-
tain periods of exemption for any reason, including exemp-
tions for SSM conditions. This Article provides a critical
analysis of the court’s decision in Georgia Power and in do-
ing so addresses these two important concepts.
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1. John Heywood, Proverbes, pt. ii, ch. vii (1546) (“Set the cart be-
fore the horse.”).

2. No. 3:02-CV-151-JTC (N.D. Ga. Dec. 14, 2004) [hereinafter Sierra
Club Order]. Georgia Power petitioned the U.S. Court of Appeals
for the Eleventh Circuit for interlocutory review. The petition was
granted, and a hearing on this issue expected in the summer of
2005.

3. As a preemptive defense to the People for the Ethical Treatment of
Animals, please rest assured knowing that no animals were hurt in
the construction of this metaphor.

4. 42 U.S.C. §§7401-7671q, ELR Stat. CAA §§101-618. The CAA
Title V program refers to id. §§7661-7661f.
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The Georgia Power Case

Plaintiffs in this case, a collection of “nonprofit” organiza-
tions including the Sierra Club, Physicians for Social Re-
sponsibility, and Georgia Forestwatch (collectively known
as Sierra Club) filed an action under the CAA’s citizen suit
provision against “for-profit” Georgia Power Company.5 Si-
erra Club alleged, inter alia, that Georgia Power violated the
opacity limits set forth in Plant Wansley’s Title V operating
permit between 1998 and 2002.6 Georgia Power’s Plant
Wansley is located near Atlanta, Georgia, and has two coal-
fired electric generating units (Units 1 & 2) that were the
subject of the alleged opacity violations.

The Wansley coal-fired units are equipped with continu-
ous opacity monitoring systems (COMS). The COMS con-
tinuously measure the opacity from each stack and reduce
the measurements to six-minute average opacity values.
Georgia Power’s Title V permit restates the Georgia SIP rule
that restricts the opacity from each unit to no greater than
40% on a six-minute average.7 Georgia Power is required to
submit quarterly reports to the Georgia EPD detailing the
excess emissions.8 Based solely on Georgia Power’s quar-
terly reports, the plaintiffs claimed that Wansley Plant Units
1 & 2 exceeded their 40% opacity limitation approximately
4,000 times over a five-year period. Georgia Power ac-
knowledged that the COMS measured opacity in excess of
40% but put evidence forward showing that these excess
emissions occurred during periods of SSM. Specifically,
Georgia Power relied on Georgia EPD’s long-standing and
federally approved regulation that conditionally “allows”
for excess emissions provided they are the result of SSMs.
Georgia EPD’s SSM regulation, restated in condition No.
8.13.1(a) of the Wansley Title V permit, provides:

a. Excess emissions resulting from startup, shutdown,
malfunction of any source which occur though ordinary
diligence is employed shall be allowed provided that:

i. The best operational practices to minimize emis-
sions are adhered to;

ii. All associated air pollution control equipment is
operated in a manner consistent with good air pollu-
tion control practices for minimizing emissions; and

iii. The duration of excess emissions is minimized.9

This condition, when read in the context of the 40% opacity
restriction, as it must be, sets out a rational and stepwise ap-
proach to excess emissions. Once a COMS device measures
a six-minute average over 40%, i.e., an excess emission, the
source may pursue a series of demonstrations intended to
determine whether the excess emissions were the result of
SSM conditions, and, if so, whether certain operational pro-

cedures set out above were followed. If the source demon-
strates that the excess emissions were the result of SSM con-
ditions and further demonstrates to the satisfaction of the
Georgia EPD that the operational criteria were satisfied, the
rule very plainly provides that a violation has not occurred.
Critical to this regulatory structure, a structure similar to
many SIP SSM provisions, is that the agency, the Georgia
EPD in this case, has considerable discretion with regard to
whether to accept a source’s required demonstrations. Once
the agency confirms that these criteria have been satisfied,
however, the rule does not provide any additional discre-
tion. The rule provides that excess emissions resulting from
SSM conditions are not violations of the underlying emis-
sion standard.

As noted above, many states have similar SSM regula-
tions that provide qualified or conditional exemptions in
their federally approved SIPs.10 Allowing exemptions, con-
ditional or otherwise, for excess emissions that occur during
SSM conditions is a practice not limited to state air rules.
EPA also provides for the same, most notably in the federal
new source performance standard (NSPS) program.11 In al-
most every promulgated NSPS emission standard, EPA
states very clearly that the standard is not applicable during
periods of SSM. For example, a commonly applicable
NSPS for small boilers, Subpart Dc, provides: “[The par-
ticulate matter] and opacity standards under this section
apply at all times except during periods of startup, shut-
down, or malfunction.”12

Moreover, to the extent that there is any ambiguity in any
particular NSPS, the overarching NSPS General Provisions
make it clear that it is EPA’s intent, unless otherwise clearly
provided for in a source-specific rule, to exempt the source
from complying with the emission standard during periods
of SSM. These General Provisions provide emissions in ex-
cess of the level of the applicable emissions limit during
SSM periods shall not be considered a violation of the appli-
cable emissions limit unless otherwise specified in the ap-
plicable standard.13

Returning to the Georgia SIP, rule 391-3-1-.02(b) limits
opacity from Wansley Units 1 & 2 to 40%. However, Geor-
gia’s SSM rule, SIP rule 391-3-1-.02(2)(a)(7)(i), which is
contained in the same federally approved Georgia SIP and,
thus, is equally enforceable, provides a conditional exemp-
tion to the 40% standard for excess emissions that occur dur-
ing periods of SSM. In short, the construction of the applica-
ble standard in this case is exactly analogous to the NSPS
General Provisions described above. With this in mind, a
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5. The court, in what could be described as socioeconomic foreshad-
owing, noted that Georgia Power is a “for-profit corporation,” while
three of the plaintiffs, Sierra Club, Physicians for Social Responsi-
bility, and Georgia Forestwatch, are “nonprofit corporations.” See
Sierra Club Order, supra note 2, slip op. at 6.

6. The original complaint contained five counts, each asserting a differ-
ent claim. On June 19, 2003, the court dismissed Count V, and on
June 8, 2004, the court granted summary judgment dismissing Count
IV. Counts I, II, and III were the subject of the court’s December 14,
2004, order. This Article focuses on the December 14, 2004, order.

7. Title V Permit No. 4911-149-0001-V-01-0, condition No. 3.4.2 (this
condition restates Ga. Comp. R. & Regs. r. 391-3-1-.02(b) (2000),
which limits opacity to less than 40%).

8. Title V Permit No. 4911-149-0001-V-01-0, condition No. 5.3.

9. Ga. Comp. R. & Regs. r. 391-3-1-.02(2)(a) (emphasis added).

10. It is estimated that 27 states have provisions that provide conditional
exemptions for excess emissions resulting from malfunction condi-
tions. See, e.g., Ala. Admin. Code r. 335-3-1-.09; Alaska
Admin. Code tit. 18, §50.240; Conn. Agencies Regs. §§22a-
174-7 & 13; Ind. Admin. Code tit. 326, r. 1-6-4; N.C. Admin.
Code tit. 15A, r. 2D.0535 (2005) Ohio Admin. Code §3745-
15-06; Wyo. Dep’t of Envtl. Quality Rules, ch. 1, §19.

11. EPA often defends the SSM provision under the NSPS program by
suggesting that the NSPS program is a technology-based program
and its goals are not related to the federal national ambient air quality
standards (NAAQS). However, as a practical matter many states
adopt and implement the NSPS as part of their SIP program de-
signed to achieve compliance with NAAQS. More importantly, it is
unclear how the environment distinguishes between excess emis-
sions from NSPS subject sources and excess emissions from non-
NSPS sources.

12. 40 C.F.R. §60.43c(d).

13. Id. §60.8(c).
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critical point—and one that the court appears to have
missed in this case—is that inherent to the 40% opacity
standard is the exemption for excess emissions resulting
from SSM conditions.

In this case, the COMS indicated that the six-minute aver-
age opacity values did exceed 40% on numerous occa-
sions.14 However, what remained unresolved was whether
these excess emissions were allowed under Georgia’s SSM
rule, i.e., were these excess emissions violations of the Title
V permit or Georgia SIP. It would seem that in order to de-
cide this case, the court would have been required to first
determine if the excess emissions occurred during periods
of SSM and second to determine whether, for those events
that did occur during these SSM periods, Georgia Power
satisfied the conditional exemption criteria set forth in
Georgia SIP rule 391-3-1-.02(2)(a)(7)(i).15 However, the
court sidesteps this factually intensive exercise by using
EPA policy memoranda to effectively strike down Geor-
gia’s SSM rule on the basis that the rule was inconsistent
with EPA policy.16 In doing so, the court was readily able to
dispose of Georgia Power’s conditional exemption. How
the court arrives at this conclusion is important because it
highlights a common misreading of EPA’s SSM policy. In
giving no effect to an existing state regulation and instead
preferring EPA policy, the court transcended the authority
of the CAA.

Before providing five specific reasons why the Georgia
EPD SSM rule was unavailable, despite its adoption by the
state and approval by EPA, the court provided a summary of
EPA’s policy on excess emissions that occur during SSM.

Court’s Analysis of EPA’s SSM Policy Memoranda

The court begins its analysis with a citation to a 1998
Federal Register notice in which EPA rejected a revi-
sion to Michigan’s existing SSM rule.17 In this notice,
EPA explained:

Because SIPs are developed to attain and maintain ambi-
ent-based standards, any emissions above the SIP ap-
proved limits may cause or contribute to violations of the
[national ambient air quality standards (NAAQS)].
USEPA believes that SSM regulations that are too

broadly drawn can threaten attainment and maintenance
of the NAAQS. Therefore, EPA believes that it is rea-
sonable to interpret [CAA] Section 110 to prohibit gen-
erally applicable SSM provisions.18

It is interesting that the court begins by citing to a notice in
which EPA, pursuant to CAA §110, is reviewing a change to
an existing SIP SSM regulation. What is particularly ironic
is that the court’s decision ultimately undercuts EPA’s entire
CAA §110 SIP approval process, thus making EPA review
of state rules superfluous.19 In drawing the above conclu-
sion, EPA relied on its own internal SSM guidance memo-
randa. There are two primary concerns with this Federal
Register as a starting point to the court’s analysis. First, EPA
policy memoranda that formed the basis for EPA’s conclu-
sion have no legal or practical impact on existing state SSM
regulations.20 Second, the court appears to overread this no-
tice and EPA policy to conclude that SSM provisions are
strictly prohibited. The policy memoranda do not support
such a prohibition, nor does EPA’s own action.

First, and most importantly, EPA’s SSM policy memo-
randa should not have had any impact in this case. In 2001,
Eric Schaeffer, then-Director of the EPA Office of Regula-
tory Enforcement, clarified the effect the Agency’s SSM
policy memoranda have on existing rules.21 He explained
that the policy “was not intended to alter the status of any ex-
isting malfunction, startup, or shutdown provision in a SIP
that has been approved by the EPA.”22 Through numerous
responses to citizen petitions filed under the provision of the
CAA’s Title V permitting program, EPA has properly and
consistently characterized its SSM policy as having no prac-
tical or legal effect on existing state SSM rules.23

For example, the Sierra Club petitioned EPA to object to a
permit issued by the Georgia EPD to Monroe Power Com-
pany.24 The Sierra Club objected to the very same SSM pro-
vision that is at issue in the Georgia Power case, claiming
that the provision was contrary to the CAA and EPA policy
and therefore should be removed from the permit.25 Despite
EPA’s concern that the existing regulation could, if applied
too broadly, be inconsistent with their policy, they stated:
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14. Georgia Power argued in its memorandum in support of their motion
for summary judgment that COMS are subject to errors and inaccu-
racies and cannot be considered credible evidence. The issue of
whether COMS are reliable and/or credible is an interesting techni-
cal argument but will not be addressed in this Article.

15. As noted earlier, Georgia Power provided expert testimony that all
excess emissions were a result of SSM conditions.

16. Memorandum from Steven A. Herman, Assistant Administrator,
Enforcement and Compliance Assurance, and Robert Perciasepe,
Assistant Administrator, Air and Radiation, EPA, to Regional Ad-
ministrators, Regions I-X, EPA, State Implementation Plans (SIPs):
Policy Regarding Excess Emissions During Malfunctions, Startup,
and Shutdown (Sept. 20, 1999) [hereinafter 1999 Herman &
Perciasepe Memorandum]; Memorandum from Kathleen M.
Bennett, Assistant Administrator, Air, Noise, and Radiation, EPA, to
Regional Administrators, Regions I-X, EPA, Policy on Excess
Emissions During Startup, Shutdown, Maintenance, and Malfunc-
tions (Feb. 15, 1983) (available from the ELR Guidance & Policy
Collection, ELR Order No. AD0687); Memorandum from Kathleen
M. Bennett, Assistant Administrator, Air, Noise, and Radiation,
EPA, to Regional Administrators, Regions I-X, EPA, Policy on Ex-
cess Emissions During Startup, Shutdown, Maintenance, and Mal-
functions (Sept. 29, 1982).

17. Approval and Promulgation of State Implementation Plans; Michi-
gan, 63 Fed. Reg. 8573 (Feb. 20, 1998).

18. Id. at 8574.

19. The court’s decision to supplant a state-adopted and federally ap-
proved regulation with EPA policy effectively makes the entire SIP
review process unnecessary. Under a more traditional approach,
once a rule has been adopted by the state and approved by EPA, it is
enforceable “as is.” Any revision to that regulation, for any reason, is
only recognized by EPA and enforceable through a CAA citizen suit
and after EPA SIP review and approval.

20. As discussed later in this Article, EPA has the option to make a find-
ing that a SIP is deficient because of an existing SSM regulation by
showing that NAAQS is not protected and, thus, issue a SIP call un-
der 42 U.S.C. §7410(k), CAA §110(k).

21. See Memorandum from Eric Schaeffer, Director, Office of Regula-
tory Enforcement, and John S. Seitz, Director, Office of Air Quality
Planning and Standards, EPA, to Regional Administrators, Regions
I-X, EPA, Re-Issuance of Clarification—State Implementation
Plans (SIPs): Policy Regarding Excess Emissions During Malfunc-
tions, Startup, and Shutdowns (Dec. 5, 2001) [hereinafter 2001
Schaeffer Clarification Memo].

22. Id. at 1.

23. 42 U.S.C. §7661d(b)(2), CAA §502(b)(2) (Title V citizen peti-
tion provisions).

24. In re Monroe Power Co., Order of EPA Administrator, No. IV-
2001-8 (Oct. 9, 2002), available at http://www.epa.gov/region07/
programs/artd/air/title5/petitiondb/petitions/monroepower_decision
2001.pdf

25. Id. at 12.
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Nonetheless, EPA’s policy was not intended to alter the
status of any existing SIP provision regarding malfunc-
tions, startups, and shutdowns that has already been ap-
proved by EPA. See EPA memorandum from Eric
Schaeffer, Director, Office of Regulatory Enforcement,
Office of Enforcement and Compliance Assurance, and
John S. Seitz, Director, Office of Air Quality Planning
and Standards, Office of Air and Radiation, to Regional
Administrators, Regions I-X, Re-Issuance of Clarifica-
tion—State Implementation Plans (SIPS): Policy Re-
garding Excess Emissions During Malfunctions,
Startup, and Shutdowns (Dec. 5, 2001).

* * * * *
[E]PA cannot properly object to a part 70 permit term
that is derived from a federally approved SIP. Condition
6.2.11 of the Monroe Power permit [condition No.
8.13.1 of the Georgia Permit] is such a provision and is
inherently part of the “applicable requirement” as that
term is defined in 40 C.F.R. §70.2. The Administrator
may not . . . ignore or revise duly approved SIP provi-
sions. See In re: Pacificorp’s Jim Bridger and Naughton
Electric Utility Steam Generating Plants, Pet. No. VIII-
00-1 (Nov. 16, 2000) at 23-24.26

EPA’s charge in reviewing a Title V public petition is to en-
sure the permit, as drafted by the state agency, complies with
the CAA and Part 70 requirements. With respect to Geor-
gia’s SSM provision, by approving the Title V permit, EPA
found it to be in compliance with the CAA and Part 70 re-
quirements.27 To date, the Georgia EPD has issued hundreds
of Title V permits, and because rule 391-3-1-.02(2)(a)(7)(i)
is a generally applicable provision, every time EPA ap-
proves a Title V permit, they are finding that this regulation
is consistent with the CAA.

In rejecting the citizen petition’s collateral attack on the
SSM rule, EPA advised the petitioners that their concern
with Georgia’s SSM provision was more properly addressed
through the notice-and-comment rulemaking procedures of
the Administrative Procedure Act, 5 U.S.C. §§551(5) and
553. In fact, EPA informed the Sierra Club that they were
free to file an administrative petition with EPA requesting
that the Agency require Georgia to revise the rule.28

EPA rejected a similar collateral attack on Wyoming’s
SSM rule in a Title V citizen petition.29 In Wyoming, a citi-
zen group objected to a lumber mill Title V permit issued by
the Wyoming Department of Environmental Quality. The
permit contained a condition identical to Wyoming’s SIP
SSM regulation providing that emissions in excess of estab-
lished limits shall not be deemed a violation if they were the
result of a malfunction beyond the control of the operator.30

The EPA Administrator rejected the challenge to the SSM
provision stating that the SSM exemption provision was
“inherently part of the applicable requirement” and, there-
fore, EPA could not ignore or unilaterally revise the provi-
sion.31 While rejecting the challenge, the Administrator did
direct EPA Region 8 to review Wyoming’s SSM provi-

sion—a provision that was first approved by EPA in 1974. If
the Agency finds Wyoming’s SSM regulation in violation
of the CAA requirements, then EPA could issue a SIP defi-
ciency notice and ultimately make a SIP call requiring Wyo-
ming to correct the deficiency.32

EPA’s consistent position in response to these citizen peti-
tions correctly places the series of SSM memoranda in their
proper context. The proper context is that these memoranda
merely provide insight to state agencies with respect to how
EPA would view future SIP submissions addressing SSM
conditions. It should be noted that a SIP revision could be
initiated in many ways. The methods to revise a SIP include:
a state-initiated rule change, as in the case of Michigan; an
EPA review of a SIP and potential SIP call under CAA §110,
as recommended in the Wyoming case; or a citizen’s admin-
istrative request asking EPA to review a SIP, as in the case
of Georgia.

The reason EPA responded to these petitions in this man-
ner can be found in §307 of the CAA. Section 307 prohibits
collateral attacks on existing rules by requiring that “[a]ny
petition for review under this section shall be filed within 60
days from the date notice of such promulgation, approval or
action appears in the Federal Register . . . .”33 EPA first ap-
proved Georgia’s SSM rule in 1972, 1975, and again in
1979. The finality associated with rulemaking is necessary
to the stability of the regulatory program under which
sources are required to comply not with policy but with final
rules. If rules can be collaterally attacked at any time based
wholly on the ever shifting sands known as EPA policy,
there would be no environmental certainty for states, indus-
try, environmental groups, or the public at large. It is this un-
certainty that should concern all parties.

Of course, regardless of the path taken to revise a state’s
SSM provisions to conform to EPA’s ever-shifting policy,
the U.S. Supreme Court has made it unambiguously clear
that unless and until EPA approves such revision, the exist-
ing SSM provision remains enforceable.34 EPA’s policy di-
rective is equally clear that during the pendency of EPA’s re-
view of a state’s revised regulation (SSM, for example), citi-
zens can only bring action under the federally approved
SSM provision—not the state enforceable only, revised
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26. Id. at 13-14 (emphasis added).

27. Id. at 14.

28. Id.

29. In re Title V Permit for Buckingham Lumber Co., Order of EPA
Administrator, No. VIII-2002-1 (Nov. 1, 2002) (for a listing of citi-
zen petitions and EPA responses, see http://www.epa.gov/region07/
programs/artd/air/title5/petitiondb/petitiondb2002.htm).

30. In re Monroe Power, No. IV-2001-8, at 13 (citing Wyo. Air Quality
Standards & Regs., ch. 1, §5(a)).

31. Id. at 16.

32. Id. at 17.

33. While CAA §307 goes on to provide that a petition may be accepted
if it is based on grounds arising after the close of the 60-day period, it
requires such petition to be filed within 60 days after such grounds
arise. Citing EPA memoranda between 1983 and 2002, the court
found: “Over the past twenty five years, EPA has issued memoranda
setting out and clarifying its policy regarding excess emissions dur-
ing SSM.” Sierra Club Order, supra note 2, slip op. at 14. Assuming,
arguendo, that EPA’s position was clearly known and Georgia’s SIP
was inconsistent with this policy, a challenge made 25 years late is,
without question, untimely.

34. See General Motors Corp. v. United States, 496 U.S. 530, 20 ELR
20959 (1990). This fact pattern presents an interesting juxtaposi-
tion from typical facts where sources would like to take advantage
of SIP changes before EPA approves the changes. For example, as
states adopt the December 31, 2002, new source review (NSR) re-
form regulation, sources will undoubtedly like to take advantage of
the new provisions, and states and citizen groups will be equally
anxious to benefit from the concomitant emission reductions.
However, until EPA approves the changes into the SIP, the old NSR
provisions remain enforceable by EPA leaving sources with little
choice but to wait until EPA approval. If the paradigm applied by
the court in this case was applied to the NSR reform example,
EPA’s latest policy, i.e., its preamble to the new NSR rule, would
overrule the existing SIP prevention of significant deterioration
regulations, thereby freeing states to begin to enjoy the benefits of
the new rule more expeditiously.
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SSM regulation.35 In other words, even if the state were to
revise its SSM rule, the only rule the federal government
would be authorized to enforce would be the previously ap-
proved, pre-revised rule. Despite the fact that the Georgia
SSM provision had been state and federally enforceable for
over 30 years, the court relied on EPA policy instead of the
SIP provision and in doing so rejected the holding of the
Court in General Motors Corp. v. United States.36 In Gen-
eral Motors, the Court stated that even where EPA does not
take timely action to review and approve or reject a SIP revi-
sion, it does not change the nature of the existing regula-
tion.37 Of course, in the Georgia Power case no action had
been taken by either the state or EPA to revise Georgia
EPD’s SIP-approved SSM provisions. Therefore, given the
holding in General Motors, it is unclear how a federally ap-
proved SIP rule could be found to be unenforceable simply
because a citizen voiced concern over the rule’s consistency
with EPA policy. At best, the concern over this inconsis-
tency would merely be the first step in moving toward a revi-
sion of Georgia’s SSM rule—as EPA suggested in response
to the Wyoming Title V citizen petition discussed above.

The second problem with applying EPA’s SSM policy is
not procedural, as above, but is simply a misreading of
EPA’s SSM policy.38 The policy provides that in the context
of reviewing SIP revisions involving SSM provisions, EPA
would not approve a SSM exemption if it “would interfere
with any applicable requirement concerning attainment and
reasonable further progress.”39 Moreover, despite assertions
to the contrary, the SSM policy does not prohibit SSM ex-
emptions altogether. What the policy does do is articulate
the CAA requirement that prohibits SIPs from containing
conditions that interfere with attainment or progress toward
attainment with NAAQS.40 This is an important distinction
because EPA has time and again for over 30 years approved
a myriad of exemptions into SIPs for a number of rea-
sons—SSM and otherwise. Most notably, as mentioned ear-
lier, EPA has, through CAA §110’s review process, ap-
proved numerous SIPs that contain SSM provisions.41 In
fact, EPA approved Georgia EPD’s SSM provision on no
less than three different occasions.42 It is axiomatic that EPA
could not have approved this SSM exemption without hav-
ing concluded that the Georgia EPD regulations as a whole
were protective of NAAQS.

In a recent example unrelated to SSM, EPA approved a
general exemption from Colorado’s opacity requirement for

military training exercises.43 Colorado asked EPA to ap-
prove a rule exempting the U.S. military from the state’s
general opacity requirement, which provided that “no
owner or operator of a source shall allow or cause the emis-
sion into the atmosphere of any air pollutant which is in ex-
cess of 20% opacity.”44 In establishing the military training
exemption, Colorado placed conditions on the exemption
including requiring a buffer zone and requiring an observer
to be present to ensure the smoke does not drift outside the
military complex. While the exemption is admittedly nomi-
nal in scope, what is stunning is EPA’s analysis of Colo-
rado’s submittal. Colorado, cognizant of their own prior un-
successful attempts to gain EPA approval of previous SIP
revisions, attempted to preempt EPA comment by including
NAAQS modeling and monitoring to support their conten-
tion that during these exempt periods NAAQS would still be
protected.45 EPA found NAAQS modeling results to be “in-
conclusive.” Notwithstanding this deficiency, EPA pro-
posed and approved of this exemption stating “approval of
the opacity exemption is not based on these [NAAQS
Modeling] results.”46 EPA approved the exemption because
of the rule’s restrictions, e.g., buffer zones and observers, on
military activity, which, by design, creates emissions
greater than 20%.47 Thus, despite EPA’s own admission that
Colorado had failed to demonstrate protection of NAAQS
during the exemption period, it nevertheless approved the
exemption. What this example demonstrates is that neither
the CAA nor a series of EPA policy memoranda prohibit
states from enacting, or EPA from approving, regulations
with exemption periods. What the Act does prohibit, and
what is the actual thrust of EPA policy, is EPA approving a
SIP that is not protective of NAAQS.48

If EPA SSM policy memoranda do not affect existing
SSM exemptions and do not prohibit states from adopting,
or EPA from approving, rules with exemptions, what is the
proper interpretation of these memoranda? The effect is
twofold. First, as discussed earlier, the memoranda provide
agencies insight with regard to SSM rule revisions. Second,
the memoranda express the Agency’s opinion that if a
source has an excess emission—an emission not excused by
the inherent exemptions contained in the SIP (like Georgia’s
conditional exemption)—then that excess emission cannot
be considered compliance. For example, if Georgia Power
emitted greater than 40% but was unable to satisfy the con-
ditional elements of Georgia EPD’s SSM rule, e.g., they did
not minimize the duration of the excess emission, EPA pol-
icy would be in play. However, if Georgia Power were able
to make all the required demonstrations, the conditional ex-
emption under the Georgia EPD SSM rule would apply. Un-
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der the rule, the facility would not be in violation of any reg-
ulation—state or federal—and there would be no need to
consider or apply EPA’s SSM policy memoranda.

Court’s Application of EPA SSM Policy

The court, having discussed EPA’s policy memoranda, erro-
neously concluded: (1) EPA SSM policy could be applied to
Georgia’s existing federally approved rule; and (2) the pol-
icy prohibits exemptions altogether. In reaching its conclu-
sion, the court set out five reasons why the Georgia EPD
SSM regulation was unavailable to Georgia Power.

First, the court looked at plain language of permit condi-
tion No. 8.13.1, which restates Georgia’s SSM rule. Before
restating the SSM rule, the Georgia EPD included the fol-
lowing introductory language: “The Division [EPD] may al-
low excess emissions in certain cases as described below.”
The remainder of the condition read just as the regulation
391-3-1-.02(2)(a)(7)(i):

b. Excess emissions resulting from startup, shutdown,
malfunction of any source which occur though ordinary
diligence is employed shall be allowed provided that:

i. The best operational practices to minimize emis-
sions are adhered to;

ii. All associated air pollution control equipment is op-
erated in a manner consistent with good air pollution
control practices for minimizing emissions; and

iii. The duration of excess emissions is minimized.49

The court looked at the introductory language in the permit
and concluded that because it used the word “may,” the
regulation was no longer a conditional exemption but sim-
ply a statement of Georgia EPD’s enforcement discretion.
This conclusion is in error. To understand why, it is impor-
tant to acknowledge a fundamental tenant of the Title V
program. That is, the Title V permit cannot add to, change,
subtract, or modify any existing regulatory requirement.50

With this understanding, the proper construction of permit
condition No. 8.13.1 can be made. Without argument, the
regulatory language “shall be allowed” sets out a nondis-
cretionary exemption for excess emissions resulting from
SSM conditions. The discretionary portion of the permit
language, i.e., the “may,” relates only to whether the source
can demonstrate to the satisfaction of the Georgia EPD (or
to the court) that it has met the three subjective require-
ments that condition or qualify the allowance for the ex-
emption. Thus, the nonregulatory introductory term “may”
simply emphasizes the subjective nature of the conditional
exemption. A source cannot unilaterally declare itself to
have satisfied the requirements of the SSM rule. The Geor-
gia EPD must make its determination as to whether each of
the criteria is satisfied.51

Second, to support its conclusion that the Title V permit
rendered the entire Georgia EPD SSM regulation discre-
tionary, the court compared the language of the Title V per-
mit’s “emergency defense” provisions (condition Nos.
8.13.2 through 8.13.5) to Georgia EPD’s SSM language
(condition No. 8.13.1). Condition Nos. 8.13.2 through
8.13.5 are verbatim emergency provisions taken directly
from EPA’s minimum permit requirements at 40 C.F.R.
§70.6(g)(5). Each state is required to adopt certain mini-
mum provisions to gain EPA approval to implement the Ti-
tle V program.52 The emergency provision is one of those
minimum program requirements.53 The court seems to sug-
gest that failure to use the phrase “affirmative defense,” as in
the emergency exemption provision, results in the conclu-
sion that the SSM is not an affirmative defense. However,
simply because a rule written by a state agency 30 years ear-
lier does not include the phrase “affirmative defense” does
not defeat its operation. The key to determining if a regula-
tion creates an affirmative defense is its conditional nature.
A closer look at the language shows that Georgia’s SSM rule
states that excess emissions “shall be allowed provided
that” certain demonstrations are made. The language creat-
ing the acceptable affirmative defense in EPA’s emergency
provision is not the use of the term “affirmative defense,”
but rather the conditional nature of the phrase “if the
Permittee demonstrates.” While the conditional language in
the SSM and emergency provisions is different, the effect is
exactly the same in that both are conditional exemptions.
The semantic difference is without meaningful distinction
and does not support the court’s finding of disparate effect.

Third, the court compares the Georgia EPD SSM rule to
EPA’s SSM policy memoranda to conclude that the rule
doesn’t satisfy EPA’s policy-based criteria. According to the
court’s analysis, EPA established 10 criteria that must be
met for an affirmative defense to excess emissions during
startup and shutdown.54 The court found that permit condi-
tion No. 8.13.1, and therefore rule 391-3-1-.02(2)(a)(7)(i),
contained no more than three or four of these criteria. The
fact that a 30-year-old regulation doesn’t conform to EPA’s
latest policy is not surprising and perhaps provides some of
the reasoning behind EPA’s 2001 Schaeffer Clarification
Memorandum stating that their SSM policies are not in-
tended to apply to existing SSM conditions. Moreover, the
documents at issue are policy memorandums and not rules.
Insofar as they are policies, they create no obligations on
state regulators or those they regulate.55 At best, the failure
to conform to EPA’s latest thinking would suggest that EPA
should investigate Georgia’s SIP to ensure its provisions are
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protective of NAAQS. However, given the fact that EPA’s
10 criteria have not been through rulemaking, it is doubtful
that EPA would find Georgia’s SSM provision to be defi-
cient based solely on its failure to match EPA policy. It is in-
teresting to note that EPA’s conditional exemption for
emergencies contained in permit condition Nos. 8.13.2
through 8.13.5—the conditional exemption the court ap-
pears to find acceptable—runs afoul of EPA’s own memo-
randa. It clearly provides an exemption from any applicable
SIP standard. Further, the emergency provision itself fails to
measure up to the criteria outlined in EPA’s own SSM pol-
icy. For example, EPA’s policy for malfunctions requires
repairs be made in an expeditious fashion and that off-shift
labor and overtime must have been utilized.56 The permit’s
emergency provisions contain no such requirement. As a re-
sult, when held to EPA’s SSM policy standard, EPA’s own
emergency provision would fail.

Fourth, the court found that Georgia’s SSM provision
makes no distinction between malfunctions on one hand
and startup and shutdowns on the other.57 The court notes
that EPA’s SSM policy treats malfunctions differently
than startups and shutdowns. For the same reasons dis-
cussed above, it is unclear what legal effect is produced
when an established regulation does not comport with an
EPA policy statement.

Finally, the court points again to EPA’s SSM policy to
find that an affirmative defense (conditional exemption) for
excess emissions during startup and shutdowns is available
only if such periods were “short and infrequent and could
not have been prevented through careful planning and de-

sign.”58 At this point, the court shifts its focus and appears
not only to use EPA policy to strike down Georgia’s SSM
provision, but is now applying EPA’s affirmative defense
(conditional exemption) criteria. Neither the permit condi-
tion nor Georgia’s SSM regulation require that such excess
emissions be “short or infrequent.” To the extent that a fac-
tual determination was in order, it would have seemed more
appropriate to examine whether the excess emissions during
startup and shutdown were the result of poor maintenance,
poor operation, or the result of a failure that could have been
reasonably prevented, i.e., the conditional standards con-
tained in the Georgia EPD SSM rule and Title V permit.59

Conclusion

The court’s decision in this matter raises serious questions
as to the extent that the public, regulated community, and
regulators can rely on the enforceability of existing SIP-ap-
proved regulations. The court’s willingness to strike down
enforceable SIP provisions in preference for EPA policy
should merit the attention of all parties. In addition, the deci-
sion highlights some common misconceptions regarding
both the application and interpretation of EPA’s SSM policy
memoranda. These misconceptions include a belief that ex-
emptions are not allowed in a federally approved SIP. Be-
cause of the shortcomings discussed above, the cart—EPA’s
SSM policy—clearly outpaced the horse—EPA’s SIP revi-
sion process and the Georgia EPD SSM regulation—result-
ing in both ending up in the metaphorical ditch.
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