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Publicly listed companies have been required to dis-
close “material” environmental information to inves-

tors for over 30 years. Environmental costs can be material
when associated with air, groundwater, and waste site
remediation, regulatory fines, and litigation that result in
losses of millions of dollars, decreased shareholder value,
and diminished corporate reputation. Such factors must be
disclosed in a company’s annual and quarterly reports that
are filed with the U.S. Securities and Exchange Commission
(SEC). More recently, however, myriad corporate account-
ing scandals, which have shaken financial markets and
caused a decline in investor confidence, have prompted
more focus on reporting requirements geared toward estab-
lishing increased transparency and accountability. While
the new regulations clearly state stiff penalties for failure to
disclose, they also create uncertainty as to what, and how,
management must now report. Moreover, companies en-
gaging in multinational business must interpret an unfamil-
iar set of international disclosure regulations.

This Article discusses the new light shed on current envi-
ronmental disclosure requirements by the passage of the
U.S. Sarbanes-Oxley Act of 2002,1 the European Union
(EU) Accounts Modernisation Directive (EU Directive),2

effective January 1, 2005, and the United Kingdom (U.K.)
Companies Act and its accompanying Operating and Fi-
nancial Review (OFR) requirement,3 effective April 1,
2005. These regulations expand the role of auditors, and
require executive certification of internal controls for
timely and accurate reporting of all information, including
known environmental liabilities, risks, trends, and uncer-
tainties. The aim is to reinstate investor confidence, and

strengthen shareholder rights and third-party protection in
public companies.

I. The Need for Accurate Disclosure

Under the Securities Exchange Act of 1933 and the Securi-
ties Exchange Act of 1934,4 the SEC requires issuers of pub-
licly traded securities to disclose material information. In
general, information is material if there is a substantial like-
lihood that a reasonable investor would find the information
important to make a well-informed business investment de-
cision.5 Determinations of materiality require “delicate as-
sessments of the inferences a ‘reasonable shareholder’
would draw from a given set of facts and the significance of
those inferences to him.”6 Materiality, as defined, is murky
at best. Attempts to quantify materiality have used a rule of
thumb, for example, to disclose claims equaling $100,000
or more, or 10%, of a company’s assets in a current or pend-
ing legal proceeding.7 However, the SEC cautions against
relying solely on such benchmarks because they have no ba-
sis in law or in accounting standards.8 Instead, “evaluation
of materiality requires a registrant and its auditor to consider
all the relevant circumstances, and that there are numerous
circumstances in which misstatements below 5% could well
be material.”9 Failure to disclose material information or
making false statements may subject companies to penalties
and private law suites.

Corporate financial disclosures present a picture of a
company’s current financial performance and future projec-
tions. Stakeholders, including company management,
shareholders, potential investors, analysts, and regulators
rely on this public information to make sound business and
investment decisions. Within a company, managers and se-
nior executives use financial information to address contin-
gencies, track performance of its subsidiaries and the com-
petition, manage risk, and make strategic decisions such as
merging with or acquiring other companies, entering into
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lease agreements, or conducting property due diligence.
Timely disclosure can reveal conflicts of interest, fiduciary
breaches, or misfeasance, enabling the company to remedy
these issues quickly. Externally, investors use the informa-
tion to form a clear and comprehensive picture of a com-
pany’s financials, allowing them to make better-informed
investment decisions.

Some companies actively report environmental matters,
believing that well-managed financials as well as intangible
drivers lead to a sustainable and competitive company. The
expectation is that they will be rewarded with enhanced
market and shareholder value, less stock volatility, a strong
reputation, timely and effective management of risk and op-
portunity associated with environmental issues, and favor-
able response from public stakeholders seeking more corpo-
rate accountability. Many have yet to correlate reporting ex-
tra-financial drivers with an increased bottom line. All too
often, environmental disclosure falls under the rubric of cor-
porate social responsibility and is simply not viewed as an
important driver for a company’s financial success.

In light of these new regulations, however, companies
must now view their environmental policies as an integral
part of their core business management. Once environmen-
tal costs and risks are disclosed, stakeholders will be armed
with sound, comprehensive company information to make
wise business and investment decisions, thereby contribut-
ing to strong shareholder value and markets based on finan-
cial integrity. It is in the interest of global markets to have
better corporate transparency of information necessary for
sound stakeholder decisionmaking.

II. U.S. Financial Reporting Requirements of
Environmental Matters

With regard to disclosing material environmental matters,
the SEC adopted Regulation S-K, which provides specific
narrative disclosure requirements, including environmental
disclosure of capital expenditures,10 legal proceedings,11

and management discussion and analysis (MD&A).12 Pas-
sage of the Sarbanes-Oxley Act of 2002 did not change the
SEC’s requirements of environmental disclosure under
Regulation S-K. It did, however, emphasize the importance
of disclosing environmental liabilities as they pertain to a
company’s financial condition. No longer can companies
subjectively determine whether an environmental matter
materially affects earnings. Now, under the Sarbanes-Oxley
Act, companies must go beyond a mere baseline require-
ment, and consider material known trends as well as uncer-
tainties for inclusion in annual and quarterly reports.

A. SEC Regulation S-K, Item 101

Item 101 requires disclosure of the material effects of com-
plying with environmental regulations upon capital expen-
ditures and earnings of its registrant and subsidiaries, as well
as material estimated capital expenditures for environmen-
tal control facilities.13 Management should determine both
quantitative and qualitative factors, whether a relatively mi-

nor impact on the business is important to future profitabil-
ity, the pervasiveness of the matter, and the impact of the
matter.14 Unknown costs are difficult to estimate when they
include, for example, costs from ongoing settlement negoti-
ations or penalties stemming from a newly enacted or
adopted regulation. However, to the extent a company has
quantifiable environmental exposures, such as being named
a potentially responsible party or is on notice for generating
hazardous waste, it must report early and give a reasonable
estimate of the loss.15 Moreover, if a company can estimate
future material costs “for environmental control facilities
for the remainder of its current fiscal year and its succeeding
fiscal year and for such further periods as the registrant may
deem material,”16 those costs must be disclosed since rea-
sonable investors would deem it important to evaluate the
future performance of the company.

B. SEC Regulation S-K, Item 103

Item 103 requires material disclosure of current or pending
legal proceedings to which the company or its subsidiary is a
party.17 Once a claim is regarded as material, it must be de-
termined whether it is a claim for damages or sanctions that
“exceed[s] 10% of the current assets of the registrant and its
subsidiaries on a consolidated basis.”18 Or, if it is a govern-
ment claim involving potential monetary sanctions, it must
be reported unless the registrant reasonably believes the
sanctions will be less than $100,000.19 Given the U.S. Envi-
ronmental Protection Agency’s (EPA’s) recent increase of
maximum penalties for daily civil violations of environ-
mental laws to $32,000, one may need to report a “reason-
able belief” that a claim will exceed the $100,000 thresh-
old.20 Many companies may perceive environmental pro-
ceedings as “incidental to the business” and fail to disclose
them. Instruction 5 of Item 103 does not exempt ordinary
routine litigation if it arises under laws “enacted or adopted
regulating the discharge of materials into the environment
or primarily for the purpose of protecting the environ-
ment.”21 This ensures that environmental proceedings will
be disclosed and not inadvertently omitted from the annual
or periodic reports.

C. SEC Regulation S-K, Item 303

Item 303 requires senior management to provide a narrative
description of its discussion and analysis of a company’s fi-
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nancial conditions, any changes, and results of operations in
its annual and periodic reports, otherwise known as
MD&A.22 This “enables investors to see the company
through the eyes of management.”23 The discussion should
cover liquidity, capital resources, results of operations,
off-balance sheet arrangements, contract obligations, and
any other information “necessary to an understanding of its
financial condition.”24 This includes known trends or un-
certainties that management reasonably expects to have a
material impact on its finances,25 as well as any forward-
looking information.26

The MD&A is especially affected by the Sarbanes-Oxley
Act, which emphasizes greater corporate executive over-
sight, and certification of accurate financials. Misstate-
ments or omissions of material information in annual or
quarterly reports lead to harsh penalties. Since the Act was
passed in 2002, the SEC has issued guidance on how to
address material trends and uncertainties, i.e., those
events or uncertainties for which disclosure is required.27

The SEC states:

[C]ompanies should consider the substantial amount of
financial and non-financial information available to
them, and whether or not the available information itself
is required to be disclosed. This information, over time,
may reveal a trend or general pattern in activity, a depar-
ture or isolated variance from an established trend, an
uncertainty, or a reasonable likelihood of the occurrence
of such an event that should be disclosed.28

This affords potential investors the opportunity to determine
“the likelihood that past performance is indicative of future
performance.”29 In considering the non-financial informa-
tion publicly available, such as scientific reports or policy
studies, a company may need to report on future trends an-
ticipated to affect a company’s financial condition, such as
climate change, a new water or air quality regulatory pro-
gram, unidentified contaminated sites, or as-yet-unknown
environmental issues with a newly acquired property. The
SEC encourages forward-looking disclosure by providing a
safe-harbor rule to protect reporting companies from being
penalized under applicable federal securities laws for stat-
ing a trend that could prove to be false.30 To foreclose liabil-
ity for making forward-looking statements, they must be
“accompanied by meaningful cautionary statements identi-
fying important factors that could cause actual results to dif-
fer materially from those in the forward-looking state-
ment.”31 The SEC has also suggested that since quantifying
significant effects of known material trends and uncertain-

ties can promote understanding, they should be considered
and may, in fact, be required if relevant and the information
is reasonably available.32

While companies are attempting to quantify impacts that
have yet to occur, courts are delineating what constitutes a
forward-looking statement. A recent decision from the U.S.
Court of Appeals for the Seventh Circuit could discourage
companies from making forward-looking statements that
are inaccurate, materially misleading, and result in subse-
quent liability.33 In that case, the shareholder plaintiffs sued
a medical products manufacturer, Baxter International, Inc.,
for stating materially misleading stock price projections be-
fore the stock fell but after releasing second-quarter 2002 fi-
nancial results.34 The lower court held that Baxter’s caution-
ary statements were protected by the safe-harbor provision,
but the Seventh Circuit reversed holding that the cautionary
statements failed to include risks the company knew would
affect future results. It stated:

The problem is not that what actually happened went
unmentioned; issuers need not anticipate all sources of
deviations from expectations. Rather, the problem is
that there is no reason (on this record) to conclude that
Baxter mentioned those sources of variance that (at the
time of the projection) were the principal or important
risks. For all we can tell, the major risks Baxter knew that
it faced when it made its forecasts were exactly those
that, according to the complaint, came to pass, yet the
cautionary statement mentioned none of them. More-
over, the cautionary language remained fixed even as the
risks changed.35

In order to invoke the safe-harbor provision, for-
ward-looking statements must be meaningful, i.e., reflect
company knowledge of those factors likely to affect future
performance. Otherwise, projections may be considered in-
adequate if they are materially misleading but accompanied
by a cautionary statement.

D. Sarbanes-Oxley Act of 2002

Since its passage in 2002, the Sarbanes-Oxley Act has af-
fected environmental practitioners despite no mention of
environmental disclosures in the text. Companies must re-
evaluate earlier subjective judgments of whether an envi-
ronmental matter is material and warrants mention in an an-
nual or quarterly report. Moreover, they must now monitor
all environmental issues with increased vigilance to deter-
mine materiality, to implement an internal control process to
identify and remediate environmental matters, to provide
senior management with assessments of the environmental
matters for certification of corporate reports, as well as to re-
spond to stakeholder demands for more corporate environ-
mental accountability. These determinations apply not only
to individual companies but also their subsidiaries, parent
companies, foreign partners, and companies targeted in a
merger or acquisition for which their environmental liabili-
ties are unknown.
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Section 404, or Management Assessment of Internal
Controls, is referred to as “among the most important parts
of the Sarbanes-Oxley Act.”36 Corporate annual reports
must contain a report stating that management has estab-
lished and is maintaining an adequate internal control struc-
ture and procedures for financial reporting, and has assessed
its effectiveness.37 Management must evaluate the internal
controls design, test the effectiveness of the implementa-
tion, and state any remediation process for compliance.38

Auditors must state their opinion of the internal controls and
verify that management has assessed the effectiveness of the
report.39 In terms of environmental reporting, companies
must review current environmental liability assessment and
reporting procedures. This includes a review of environ-
mental contingencies (Item 101), environmental legal pro-
ceedings (Item 103), and material known and uncertain
trends (Item 303) of the annual and quarterly reports. In re-
viewing its MD&A, companies must identify known as well
as potentially problematic areas and a remedial process.
Companies must periodically update their internal controls
relating to environmental issues.

Cost has been a significant factor in implementing §404.
Not only are there startup costs (with the understanding that
the benefits will soon outweigh the costs), but there may
also be subsequent liability costs if the internal control
mechanisms do not improve a company’s financial report-
ing. Initially, costs for implementing internal controls were
estimated at $1 million in expenses per billion of revenue,
but a recent study revealed that companies with average rev-
enues of $2.5 billion spent $3.14 million for their first year
of compliance, a 25% increase over the original estimate.40

Companies with less than $2 billion in revenue spent $1.8
million per billion in revenue, an 80% increase over the
original estimate.41

The SEC requires companies to report on the effective-
ness of their internal controls by March 16, 2005. Small
U.S. companies and foreign companies with U.S. offerings
received a one-year extension to comply with §404’s inter-
nal control provision, becoming effective July 15, 2006.42

The extension may have been granted due to the difficulty
in crafting long-term, effective internal controls, the sig-
nificant financial burden placed on companies to imple-
ment the internal controls structure, and an upcoming
roundtable discussion with the SEC and industry, which
may offer suggestions for more effective implementation
of internal controls.43

A review of 2004 annual reports filed with the SEC illus-
trates how companies are making §404 disclosures, and are
approaching remediation of identified deficiencies.44 In
January 2005, 27 companies with revenue of more than $75
million disclosed material weaknesses in internal controls,
versus 7 companies that made similar disclosures in January
2004.45 Similarly, 23 companies reported some type of in-
ternal control weakness in February 2005, versus 18 such
filings one year prior.46 Material weakness in large compa-
nies result from financial systems, such as the financial
close process, accounts reconciliation, or inventory pro-
cesses, while small companies appear to struggle with per-
sonnel matters, such as understaffed accounting depart-
ments, poor segregation of duties, or training and supervi-
sory problems.47

In its February 2005 filing, MSC.Software Corp., a busi-
ness services company, stated that upon conducting an inde-
pendent review, it identified material internal control weak-
nesses that contributed to revenue and non-revenue con-
cerns. The deficiencies included: (1) weak oversight of in-
ternal controls; (2) insufficient independence to evaluate
judgments and estimates; (3) ambiguous and inconsistent
internal accounting policies and procedure; (4) inadequate
monitoring and system controls in revenue data entry pro-
cess; (5) insufficient documentation; and (6) insufficient
skills or training in generally accepted accounting princi-
ples (GAAPs).48 Although the filing has not appeared to af-
fect stock value, some experts deem internal control weak-
ness troubling since it is associated with the ethical values of
management and issues of organizational integrity.49

Some company disclosures have shown remarkable de-
tail in their filings. Hollinger International, a newspaper
publisher, identified material weaknesses in its internal con-
trols, including: (1) an inappropriate “tone from the top”
that did not encourage a strong system of internal controls;
(2) certain executive officers were not forthcoming in pre-
paring corporate records; (3) asset extraction benefitted di-
rect and indirect controlling stockholders; (4) certain execu-
tive officers facilitated inappropriate related party transac-
tions; (5) management blurred the distinction of the com-
pany and its subsidiaries between individual entities and un-
affiliated stockholders; (6) inadequate communication with
the Audit and Compensation Committee; (7) failure to re-
tain separate legal counsel from parent companies and con-
trolling stockholders; (8) nonexistent internal controls; and
(9) an inadequate whistleblower policy.50
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Other companies have identified material weaknesses
and taken disclosure one step further to include a forward-
looking warning. Visteon Corporation, an auto parts manu-
facturer, not only concluded that certain tax adjustments
led to material weaknesses in its internal controls, it also
stated the expectation that its auditor “will issue an ad-
verse opinion with respect to the company’s internal con-
trols over financial reporting, which opinion will be in-
cluded in Visteon’s 2004 Form 10-K.”51

Some companies, however, merely warned of potential
problems with their internal controls without providing spe-
cific examples, or remedial steps. Commercial lender CIT
Group stated that a previously identified deficiency in its in-
come tax accounting will likely be classified as a material
weakness but that it “will not result in a material adjustment
to the company’s reported net income for [2004].”52

Others, which warned of potential problems, chose not to
identify any material weaknesses. Energy Transfer Partners
merely “identified certain internal control issues which se-
nior management believes need to be improved.”53 While
these early §404 reports may not provide methodical trans-
parent disclosures a reasonable investor can rely on for mak-
ing investment decisions, it is evident that companies are
viewing disclosure of all matters as necessary for Sarbanes-
Oxley Act compliance.

Once internal controls have been implemented, §302,
which addresses corporate responsibility for financial re-
ports, applies. A company’s chief executive officer or chief
financial officer must certify that they have reviewed the an-
nual or quarterly report to be filed.54 Based on their knowl-
edge, the report does not contain any untrue statement of a
material fact or omit to state a material fact necessary in or-
der to make the statement.55 Further, the officers must
“fairly present in all material respects the financial condi-
tion and results of operations of the issuer.”56 The officers
report on the effectiveness of their internal controls to
date,57 disclose any significant deficiencies in the internal
controls or any associated fraud,58 and identify changes that
could significantly affect the internal controls subsequent to
the date of their evaluation, with corrective actions.59

Failure to adequately certify financial accounts or estab-
lish internal controls for accurate financial reporting can
subject officers to potential civil or criminal liability under
§906.60 The statement must certify that the periodic report
fairly presents, in all material respects, the financial condi-
tion and results of operation of the issuer.61 Failure to do so
will result in a fine up to $1 million, imprisonment up to 10
years, or both.62 A willful failure to certify carries a fine

of not more than $5 million, imprisonment up to 20 years,
or both.63

III. EU Reporting Requirements

Fallout from the corporate accounting debacle has reached
well beyond the United States to Europe, undermining in-
vestor confidence and corporate performance of European
companies with U.S. listings or SEC-registered compa-
nies.64 Those companies are directly affected by §106 of the
Sarbanes-Oxley Act, which holds foreign auditors of SEC-
registered foreign issuers subject to the Act.65 For example,
in January 2005, the U.K. retailer TM Group Holdings iden-
tified an error in accounting for property sale and operating
leaseback transactions.66 Its auditors “considered that there
was insufficient knowledge and experience of U.S. GAAP
in the company’s corporate accounting department and [ ]
considered this matter to be a reportable condition.”67 The
auditors “provided an unqualified audit report on the com-
pany’s financial statements for fiscal 2002 and fiscal
2003.”68 Similarly, the U.S.-based diagnostic substances
group Immucor “identified certain weaknesses in internal
control in the Italian subsidiary” and the company “has un-
dertaken a thorough review of the books and records of the
Italian subsidiary with the assistance for forensic audit per-
sonnel.”69 Europe responded by passing the EU Directive,
and the United Kingdom responded with the Companies Act
1985, Regulation 2005, and the OFR requirement, all of
which come into effect in 2005. These new regulations em-
phasize reporting of non-financial performance indicators,
which include environmental, labor, and social issues.

A. The EU Directive

In 2001, the European Commission determined that it
lacked “harmonised authoritative guidelines in relation to
environmental issues and financial reporting,”70 and that
voluntary corporate environmental disclosure was “running
at low levels.”71 The disparity of different rules for different
stakeholders contravened the EU move toward consistency
between financial reporting by Member States, interna-
tional accounting standards, and single market policies.72
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The commission recommended clarifying existing rules and
providing more specific guidance on recognition, measure-
ment, and disclosure of environmental issues in annual re-
ports,73 which led to the EU Directive.

Effective January 1, 2005,74 the EU Directive moves the
EU closer to a single capital market by formalizing individ-
ual Member States’ accounting practices with a more mod-
ern, unified set of international accounting standards.75 Sim-
ilar to the U.S. MD&A requirement, EU-listed companies76

must include a comprehensive analysis of its performance in
the annual reports and consolidated accounts, including
non-financial information to the extent it provides a bal-
anced picture of the company’s position.77 Section 9 states
that the annual report, in presenting a “fair review” of the
company’s financial condition, should include “an analysis
of environmental and social aspects necessary for an under-
standing of the company’s development, performance, or
position” consistent with the 2001 recommendations.78

Company directors must exercise due care to verify the
analysis of the company’s performance, and auditors must
state that the report gives a “true and fair view in accordance
with the relevant financial reporting framework” and clari-
fies the context for the auditors’ opinion.79

The EU Directive allows Member States to waive the bur-
den of providing non-financial information due to the
“evolving nature of this area of financial reporting” and to
implement the regulation through their own legislation.80

One of the most complete local implementations of the EU
Directive is the U.K. Companies Act revisions and its new
OFR requirement.

B. U.K. Companies Act and the OFR Requirement

While the EU was reforming earlier directives on the annual
and consolidated accounts of companies, banks, and other
financial institutions and insurance undertakings, the
United Kingdom was modernizing the Companies Act
1985, which created new requirements for quoted compa-
nies.81 It also enhanced the existing directors’report require-
ments for unquoted large and medium companies.82

As of April 1, 2005, directors of quoted U.K. companies
will be required to prepare an OFR for inclusion in their an-

nual report, similar to the MD&A.83 The law also requires
auditors to review OFRs and it establishes criminal and ad-
ministrative penalties for failure to submit OFRs.84 Similar
to the U.S. regulations, the purpose of the OFR is to provide
stakeholders with a balanced and comprehensive analysis of
the company’s current performance and main trends, which
are likely to affect its future performance, upon which to
make informed investment decisions.85 Inclusion of corpo-
rate governance issues such as environmental matters is en-
couraged, and issues should be included “to the extent nec-
essary” for directors to provide the company analysis to
shareholders.86 If the company determines that there are no
environmental matters that contribute to the analysis, the di-
rectors are still required to make a positive statement as to
which of the issues the statement applies.87 However, audi-
tors will evaluate this decision upon “due and careful” in-
quiry, and determine consistency with the corporate ac-
counts.88 The auditors must report any inconsistencies be-
tween their review and the submitted OFR, which will be
published in the annual report.89 The OFR requirement, and
the possibility for penalties, are expected to increase envi-
ronmental disclosure significantly.90

Similar to the forward-looking statements required under
U.S. requirements,91 the OFR must include information
about the company’s future plans and prospects, specifically
“main trends and factors that are likely to affect the com-
pany’s future development, performance, and position.”92

Unlike the U.S. requirements, however, the OFR provides
no safe-harbor provision protecting directors from making
statements about anticipated events that do not occur. In
fact, no information about impending developments or mat-
ters in the course of negotiation needs to be disclosed if it
would, in the opinion of the directors, seriously prejudice
the company’s interests.93 The explanatory memoranda cau-
tion that when forward-looking statements are made in good
faith but cannot be verified, directors may want to advise
readers to treat the information with caution.94 The Com-
panies Act also requires that directors exercise due care,
skill, and diligence in preparing the OFR; breach of OFR re-
quirements may lead to criminal penalties for OFRs filed af-
ter April 1, 2005, or civil penalties for OFRs filed after April
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1, 2006.95 Finally, the Financial Reporting Review Panel
(FRRP) and Secretary of State will enforce the regulations,
and inquire about an OFR if it “appears factually wrong in a
material respect” or it “contains an opinion no reasonable
board could have formed if it had followed a proper process
of collective and evaluating evidence.”96 In short, the FRRP
has the legal authority to review the company directors’ re-
port and, if necessary, go to court to compel the company to
revise its report.

The OFR requirement complements the EU Directive’s
requirements for more disclosure in that it allows U.K. com-
panies to prepare and submit only OFRs to comply with the
EU Directive; there is no longer a need to prepare a separate
directors’ report.97 As such, the United Kingdom has de-
layed implementing the EU Directive in the United King-
dom until April 1, 2005.

In contrast to the stringent disclosure requirements for
quoted companies to prepare OFRs, directors of unquoted
large and medium companies are required to submit the tra-
ditional directors’ report, which has undergone minor
changes under recent regulations promulgated under the
Companies Act 1985.98 The directors’ report must contain
an expanded fair review of their business, similar to what is
required in the OFR.99 The main difference, however, is that
the unquoted businesses do not need to report on trends and
factors affecting the company’s future development. The
OFR “is more forward-looking in nature and includes infor-
mation on the strategies and policies the company is deploy-
ing for long term success.”100 However, directors’ reports
still must include environmental matters “to the extent nec-
essary” to understand the company’s performance, and pen-
alties are parallel to the OFR. Auditors’OFR duties also par-
allel directors’ reports in that they must state that, in their
opinion, the information in the reports are consistent with
the company’s accounts.101

While the OFR requirements and the EU Directive re-
quire much of the same attention to environmental disclo-
sures as the MD&A under U.S. law, it is too soon to deter-
mine whether they will, in fact, result in more transparency
for publicly listed companies.

IV. Why Disclosure Remains Inadequate

Corporate reporting of environmental disclosures remains
inadequate despite new, tougher regulations. The new reg-
ulations are unclear as to what to report, and the SEC does
not have a system to monitor and enforce its own environ-
mental disclosure regulations. Beyond enforcement, how-
ever, the typical corporation does not see the value of re-
porting environmental issues to create long-term company
and shareholder value. In other words, there exists no cor-
porate culture to link environmental performance to finan-
cial performance.

The U.S. Government Accountability Office (GAO)
highlighted this disconnect in a July 2004 U.S. Sen-
ate-commissioned study on corporate environmental dis-
closures after the enactment of the Sarbanes-Oxley Act.102

The Senate asked the GAO to survey a range of experts on
the effectiveness of the SEC’s efforts to define, monitor, and
enforce environmental disclosure. Company response was
that the requirements were sufficient and that “requiring ad-
ditional information would not improve investor’s ability to
make sound investment decisions.”103 They stated: (1) cor-
porate environmental performance is disclosed in press re-
leases or reports separate from SEC filings; (2) environmen-
tal information is less important than other types of informa-
tion, such as executive compensation or board stock owner-
ship; (3) more disclosure without assurance that the infor-
mation is material would “not add value and might burden
readers [with] irrelevant data”; (4) SEC disclosure require-
ments do not drive compliance as much as environmental
regulations and market forces; and (5) aggregating similar
environmental liabilities “might distort the actual risks a
company faces.”104 Moreover, businesses “opposed requir-
ing more disclosure of future risks, such as the estimated
costs associated with potential environmental regulations,
because of the degree of uncertainty about the impact on
companies’ financial condition and operations.”105 Con-
versely, socially responsible investor groups, researchers,
and environmental nonprofits felt the requirements are
“too narrowly scoped in some areas to ensure that compa-
nies are making available all of the important environmen-
tal information needed by investors.”106

In reviewing the SEC’s methodology, the GAO could not
determine the extent to which companies are disclosing en-
vironmental information in their annual and quarterly re-
ports. The SEC reviews only about 8 to 20% of the filings
each year (from 1999-2003), and does not track its com-
ments on filings to determine trends.107 That is, it does not
maintain a database on the substance of its comments and
company responses.108 Consequently, the GAO could not
determine the effectiveness of the SEC’s monitoring and en-
forcement efforts with regard to environmental disclosures.
The report recommended that the SEC should track com-
ments on filings to uncover common problems on which to
issue guidance, create a public database for SEC comment
letters, and have more formal coordination with EPA.109

The SEC responded to GAO’s recommendations and is in
the process of implementing an electronic database to ana-
lyze SEC reviews of public company filings, as well as cre-
ating a searchable database of SEC comment letters and
company responses.110
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A 2004 study by the U.K. Environment Agency111 on en-
vironmental disclosures found that while 89% of Financial
Times Stock Exchange (FTSE) All Share companies dis-
cussed the environment in annual reports, the majority did
not conduct the depth of analysis that will be required by the
OFR.112 Most FTSE All Share reporting of environmental
interactions “lack depth, rigour, or quantification and 11%
disclose nothing at all.”113 Only 12% of FTSE All Share
companies consider environmental matters as financially
material to contribute to shareholder value.114 The report
commented directly on the failure of companies to link envi-
ronmental disclosures with financial performance, stating
“this lack of a direct link is disappointing. Many sharehold-
ers will be left querying the significance of environmental
issues to the bottom line and consequently ignore them, un-
less the link is made more explicit.”115

Similar to the U.S. corporate culture, it is likely that U.K.
companies have also traditionally focused on the bottom
line to the exclusion of non-financial drivers in financial
statements. So long as “[t]he responsibility of a business is
to make as much money as possible,”116 environmental
matters will be marginalized, thereby reinforcing the idea
that environmental matters do not contribute to profits
and losses.

V. Conclusion

Since the passage of the Sarbanes-Oxley Act, companies
have had to implement and strengthen existing internal con-
trols to provide to investors all relevant information neces-
sary for complete accounting and disclosure. The corporate
environmental community continues to pay close attention
to disclosure requirements, which obligate reporting of haz-
ardous waste cleanups, penalties associated with EPA regu-
lations, the costs of retrofitting polluting facilities, and other
environmental matters. However, the Act’s emphasis on dis-
closing not just past remedial actions but also for-
ward-looking, anticipated environmental liabilities and

risks, such as the effects of climate change, or proposed laws
and treaties yet to be enacted, provide a challenge to envi-
ronmental practitioners, corporate management, auditors,
and regulators. The new business laws contemplated by the
EU and the United Kingdom appear to require significant
accountability and reporting by boards of directors. Time
will tell whether these new reporting requirements will pos-
itively affect transparency and corporate accountability. Af-
ter all, the current U.S. reporting requirements are complex,
hard to interpret, and continue to evolve. In the meantime,
there remains a need for the SEC to provide more guidance
and oversight of environmental reporting requirements to
companies, which are under pressure from some stake-
holders to make full disclosures. This might include more
SEC review of company filings, or coordination with fed-
eral and state environmental agencies, as suggested by the
GAO report. EPA already collects information on environ-
mental remediation liabilities, which the SEC could use to
evaluate whether companies are reporting adequately. Fur-
thermore, there is a need for continued reinforcement of the
belief that stakeholders are interested in eliciting informa-
tion from companies about their environmental risks and li-
abilities. Admittedly, it is difficult to establish a connection
between financial and environmental performance without
more quantification of environmental costs. However, in-
vestors and analysts understand that a well-governed com-
pany is one that pays attention to environmental manage-
ment since environmental risks affect a company’s ability to
create long-term value. Company value could decrease as a
result of environmental liabilities and, therefore, access to
adequate environmental information is vital for sound busi-
ness decisionmaking. Once companies regularly include
environmental costs in their required financial disclosures,
stakeholders can evaluate the materiality of the liabilities
on a consistent basis. Adequate environmental disclosure,
then, is imperative for improving corporate governance
and accountability, and reinstating investor confidence
in markets.
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