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A vast array of consumer products, including dia-
monds, timber, coffee, and rugs, have been linked to

environmental and social harm around the world. Dia-
monds, for example, have financed global terrorist opera-
tives such as Al Qaeda,1 and have perpetuated armed con-
flict and civil wars that have caused the death of more than
three million people and driven more than six million people
from their homes.2 The diamond-fueled civil war in Sierra
Leone, in which a rebel insurgency group forcibly con-
scripted over 12,000 children, hacked off the limbs of over
20,000 people, and committed abductions, rapes, and mur-
ders against civilians,3 illustrated for the world the grue-
some realities surrounding conflict diamonds. Similarly,
timber sales have helped to sustain oppressive dictatorships,
civil wars, and human rights violations in countries such as
Cambodia, Liberia, and Sierra Leone. Coffee production in
Latin America has involved the vast clearing of tree cover,
eliminating crucial wildlife habitat. Hand-woven rugs from
India and Pakistan have been produced using child labor.
These examples, and countless others, have illustrated the
linkages between consumer products and global humanitar-
ian and ecological crises and have raised serious ethical is-
sues for consumers, industries, and civil society.

National and international law, to the extent that it exists,
has not succeeded in eliminating many of these harmful im-
pacts. Certification has therefore emerged as a new tool that
attempts to harness market forces to promote environmental
protection, fair labor and fair trade practices, human rights,
and conflict-resolution. By identifying raw materials ex-
tracted, firms operating, or products produced in an environ-
mentally or socially sustainable way, certification allows
consumers to “vote” with their wallets by selecting certified
goods and services over other, less desirable alternatives,
thus providing incentives for industry to produce these

goods and services. Certification systems have emerged in a
wide spectrum of industries, including chemicals, coffee,
timber, mining, petroleum, fisheries, transportation, ap-
parel, footwear, rugs, and toys, among others.

This Article examines some of these certification sys-
tems, and explores how certification can be used to promote
not only environmental and social sustainability, but also
“good governance” goals that advance transparent, demo-
cratic processes, reduce corruption, and promote peace.
Some emerging systems aim to end armed conflict and pro-
mote governance directly, such as the international certifi-
cation system for “conflict diamonds” under the Kimberley
Process, which seeks to sever the funding sources for rebel
groups engaged in armed conflict in various African coun-
tries. There have been similar calls to develop systems to
certify “conflict timber” based on this conflict diamond
model. More often, however, the governance benefits are in-
direct byproducts of the certification system. In other words,
certification systems designed to promote environmental
and social sustainability can also increase transparency, ac-
countability, public participation in decisionmaking, legal
use of natural resources, and investment in economic and
human development.

This Article will first provide some general background
information and conceptual tools to frame the discussion. It
outlines the key components of a certification system and
summarizes some of the primary benefits and limitations of
certification as compared to other types of legal and regula-
tory tools. It then moves from the general into the more spe-
cific, providing examples and descriptions of some certifi-
cation systems designed to promote three different types of
policy goals: environmental protection and sustainability,
peace and conflict-resolution, and fair trade and fair labor
practices. It then discusses the potential for some certifica-
tion systems to promote good governance, including peace
and stability, legal use of natural resources, public participa-
tion and transparency, and investment in economic and hu-
man development. Finally, observations and recommenda-
tions are offered for how certification can be most effective
in achieving its potential, drawing on the experiences of cer-
tification systems.

Components of Certification Systems

This section provides a brief overview of the various com-
ponents of a certification system. While this introductory
framework is largely theoretical, each of the components
will be discussed in the context of more specific and con-
crete examples throughout the rest of the Article.

While certification systems vary widely in design and
operation, they generally contain certain key components:
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(1) establishment of standards; (2) certification assessment
for compliance with the standards; (3) certification seal or
label; (4) accreditation of the certifier by the certification
body; and (5) compliance monitoring. Certification is based
on agreed-upon standards which specify the requirements
that must be met by the firm or product in order for it to be
certified. These standards can be generated internally (for
example, a voluntary code of conduct for a firm or an indus-
try), or by outside parties such as a trade association, a sup-
plier, a nongovernmental organization (NGO), a national
government, or an international body. Standards can be
“systems-based” or “performance-based.” Systems-based
standards specify the management systems that must be in
place, but do not specify any minimum level of performance
or benchmark that must be achieved. Accordingly, two
systems-certified companies could in practice achieve very
different on-the-ground performance. Conversely, perfor-
mance standards specify a benchmark level of on-the-
ground performance, but do not specify how it should be
achieved. Because performance standards provide a mea-
surable benchmark, they are often used as a basis for prod-
uct labels.

Certification assessment is the process used to determine
whether the firm or product has in fact met the standards.
Like standard-setting, certification assessment can be car-
ried out internally or by outside parties. Certification assess-
ment can have two components: (1) certifying the firm when
its performance meets the standard; and/or (2) certifying the
product by tracking it from the certified source through the
chain of custody, in order to guarantee that it comes from a
certified source. This chain of custody certification usually
requires that products from certified sources be clearly iden-
tified and segregated from noncertified products, and that
procedures be in place to control the identification and seg-
regation of these products. Not all certification systems of-
fer chain of custody certification.

Following certification assessment, a certification seal or
label is often attached to the firm or product so that consum-
ers can readily identify it as being certified. The seal does
not necessarily mean that a product was independently
certified—rather, the seal is often a self-declared claim
that is made without an independent third-party certifier,
or in some cases even prior to the existence of widely ac-
cepted standards.

Most often, however, the scale and the effectiveness of a
certification system will require that outside parties con-
duct these assessments. Accreditation is a mechanism for
the certification body to “certify the certifiers.” Through
accreditation, the certification body can ensure that organi-
zations that undertake certification (the certifiers) are com-
petent to do so.

Finally, certification systems require periodic monitoring
of certified entities and products to ensure their compliance
with the certification standards over time, as well as moni-
toring and oversight of the accredited certifying organiza-
tions to ensure that they are correctly interpreting and apply-
ing the standards. Monitoring may also be coupled with a re-
porting function, which may or may not be made public.

Benefits and Limitations of Certification

Certification’s key benefit lies in its ability to harness con-
sumer purchasing power to promote environmental and so-

cial sustainability. Certification does so by allowing con-
sumers to identify and select sustainable goods and services
over less desirable alternatives, thus creating economic in-
centives for sustainability. Using market power to promote
environmental and social sustainability is particularly im-
portant where legal or regulatory approaches are nonexis-
tent, ineffective, or impossible to enforce in practice. More-
over, even where governmental legal and regulatory frame-
works exist and function, certification can provide a more
protective framework than is legally required, by setting
standards that are higher than or not covered by government
standards. Coupled with product labeling and consumer ed-
ucation, certification can create niche markets for certified
goods, often entailing higher prices (premiums) that indus-
tries will seek to access by meeting higher standards for en-
vironmental and social sustainability.4 Industry may also
seek certification as a “social license” to operate, thus im-
proving or protecting its corporate reputation, and minimiz-
ing its risk of conflicts with local communities or consumer
boycotts of its products.

Certification also provides a mechanism for consumers to
ensure that multinational corporations respect fundamental
environmental and human rights when operating beyond
national borders. This is of particular relevance in the age of
globalization and free trade, where consumers are con-
cerned about the conduct of multinational companies oper-
ating in countries with lax environmental and human rights
protections. Currently, there are few “long-arm” jurisdic-
tional statutes that can reach the conduct of U.S. companies
abroad. Although the United States has exerted long-arm
jurisdiction extraterritorially over certain corporate con-
duct, such as over anti-competitive behavior,5 there is cur-
rently no long-arm statute that specifically requires U.S.
companies to comply with U.S. environmental or human
rights laws when operating abroad.6 Certification can pro-
vide a way for concerned consumers to reach the conduct
of multinational companies, even in the absence of long-
arm regulations.

Certification can be more discriminating than industry-
wide consumer boycotts, which have also been used by con-
sumers to address misconduct by companies operating out-
side national borders. Consumer boycotts often target entire
sectors or industries, e.g., tropical hardwoods or diamonds,
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and thus harm resource-based economies, firms, and indi-
viduals dependent on these industries—even those that are
not engaging in harmful practices. Certification can help
protect the legitimate firms in the industry, allowing con-
sumers to boycott the truly harmful products but also allow-
ing the nonharmful ones through. By doing so, consumers
can help to promote, in an efficient and effective manner,
adherence to existing and emerging international law.

However, certification also has potential shortcomings
when compared with traditional legal and regulatory ap-
proaches. First, certification cannot compel compliance
with environmental and social sustainability standards. Al-
though some firms may opt to comply in order to protect
their corporate reputation, avoid the risk of consumer boy-
cotts, or gain market access or price premiums for their
product, these incentives may be insufficient for other firms,
particularly where the cost of certification is high. Legal and
regulatory approaches can provide more effective “sticks”
to govern industry behavior by applying strong and enforce-
able sanctions for noncompliance. However, although legal
and regulatory approaches can provide stricter sanctions,
this does not mean that they in fact do. Often, certification is
proposed where government sanctions do not exist or are
not enforced. Moreover, certification does not prevent gov-
ernments from adopting stricter standards, and often paves
the way for such government regulation.

A related limitation is that the proliferation of certifica-
tion systems initiated by various industries suggests that
certification systems are often enacted to co-opt or preempt
the development of stricter government regulation or inter-
national labor and environmental laws directed at multina-
tional companies or international trade. For example, faced
with the possibility of boycotts, the diamond industry was
among the first to clamor for a diamond certification system
to weed out “conflict diamonds,” fearing a huge loss of prof-
its if diamonds became tainted in consumers’ minds. The in-
dustry jumped to initiate certification systems that would
purportedly guarantee that its stones originated from con-
flict-free countries.7 Experts pointed out that these industry
certification systems were insufficient to determine the ori-
gin of the stones, and thus misleading.8 At the same time,
DeBeers and other diamond industry giants hired lobbyists
and lawyers to fight a congressional bill to enact a more ef-
fective certification system,9 which industry viewed as be-
ing too disruptive, and worked to craft a competing bill that
would have excluded diamond jewelry from certification
restrictions.10 This suggests that the diamond industry’s ini-
tiative to enact a certification system was largely driven by
its interest in reassuring its customers, while, at the same
time, preventing strict government regulation. Similarly,
there is some suggestion that the World Travel and Tourism
Council may have created the industry-run “Green Globe”
certification program in order to stave off outside regulation
of ecotourism.11

Although some industry-initiated certification systems
may be motivated by an intent to avoid government regula-
tion, in some cases certification has led to the development
of government regulations. For example, a proliferation of
organic food certification systems by the organic food in-
dustry and NGOs in the United States served as a precursor
to comprehensive national government certification of or-
ganic products.12

Other criticisms levied against certification are associ-
ated with the design and operation of the certification sys-
tems themselves: unclear and misleading standards, “green-
washing,” risks of corruption, lack of transparency, and
ineffectiveness. There are, however, ways to safeguard
against some of the problems associated with certifica-
tion systems.

Policy Goals Underlying Certification Systems

Certification systems have been proposed to address a wide
range of problems. This section provides a brief overview of
some of the current certification systems used to promote
three selected policy goals: (1) environmental protection
and sustainability; (2) peace and conflict resolution; and
(3) fair labor and fair trade practices. While there are hun-
dreds of existing certification systems in each of these cate-
gories, this section is not intended to provide an exhaustive
overview of all such systems. Rather, it highlights a few of
the different types of systems in each category to illustrate
their similarities and variations across different sectors, and
for purposes of discussion throughout this Article.

Certification to Promote Environmental Sustainability

Consumer concern over environmental degradation has
given rise to a wide variety of certification systems designed
to allow consumers to identify and select products produced
and services delivered in an environmentally sustainable
manner. These certification systems have emerged in a
range of industries, including forestry, fisheries, chemicals,
tourism, organic food, and coffee, as well as in the area of
environmental management. One example from each of
these industries is highlighted below.

Forest Stewardship Council (FSC)

The FSC, formed in 1993, grew out of concerns over the en-
vironmental impacts of deforestation, clear-cutting, and
loss of biodiversity. Concerned consumers, wary of claims
by the timber industry and government about their sustain-
able forest management practices, found it difficult to iden-
tify which forestry operations were in fact operating in an
ecologically sustainable manner. The FSC was created to
provide consumers with a rigorous, independent system for
identifying timber products from ecologically, socially, and
economically well-managed forestry operations. Unlike
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claims by the timber industry and government, which were
based largely on self-assessment and self-promotion, the
FSC certification system is based on independent third-
party verification. The FSC, through its accredited
certifiers, certifies forestry operations in over 40 countries
worldwide13 and is considered one of the most successful
certification systems in terms of transforming industry,
generating market demand, and instituting broad stake-
holder participation.

The FSC’s mission is to support “environmentally appro-
priate, socially beneficial, and economically viable” man-
agement of the world’s forests. To this end, the FSC has de-
veloped broad Principles and Criteria covering a range of
forest management issues, including compliance with na-
tional laws, land tenure, indigenous people’s rights, com-
munity relations and workers rights, and environmental im-
pact.14 Based on the FSC Principles and Criteria, as well as
on FSC guidance, national or regional stakeholder groups
develop specific, measurable, and auditable standards for
certification applicable to their specific context. The FSC
requires consultation with indigenous groups in developing
national or regional standards. A national or regional FSC
working group can be formed to facilitate the process of de-
veloping standards. Each FSC working group is structured
as a multistakeholder organization, with three chambers
(environmental, social, and economic) that each has an
equal one-third of the vote in standard-setting.15

The standards developed are primarily performance-
based,16 although they also contain some systems require-
ments, such as a management plan. Forestry operations are
FSC-certified if they meet these benchmarks. Certification
may be granted where minor improvements are required to
meet the standard, but not where there are major failings.

In addition to certifying forestry operations, the FSC also
certifies timber by tracking it through the manufacturing
and distribution process. This is referred to as certifying
“chain of custody.” FSC chain of custody certification re-
quires measures such as the separation of certified and
noncertified timber as they pass along the supply chain to
ensure that timber bearing the FSC logo actually came from
FSC-certified forests. Thus, consumers purchasing FSC-
certified timber or timber products are assured that they
were harvested and processed according to FSC standards.

The FSC does not certify forest products itself. Rather, it
accredits certification organizations to conduct certification
assessments and monitor compliance. A certification orga-
nization can apply to FSC for accreditation to provide forest
certification, chain of custody certification, or both. The
FSC maintains oversight of FSC-accredited organizations

to ensure that certification decisions are consistent with the
FSC’s Principles and Criteria.17

Currently, over 60 million acres of forests are FSC-certi-
fied, representing approximately 5% of the world’s working
forests.18 By 2000, the demand for FSC-certified timber far
outstripped supply, and leading retail chains such as Home
Depot and Lowe’s were buying FSC-certified lumber. Both
Home Depot and Lowe’s give preference to FSC-certified
wood over wood certified by other certification systems,
and have promised to phase out other wood over time.19 This
wood is often sold at a premium.20

The popularity and marketability of FSC-certified timber
has led other forestry certification systems, such as the
American Forest and Paper Association’s (AFPA’s) Sus-
tainable Forestry Initiative (SFI),21 to adopt stricter stan-
dards. SFI was originally created by industry as a way to
guard against the risk of consumer boycotts, while avoiding
the FSC’s strict performance-based standards and inde-
pendent third-party verification. At first, SFI standards con-
sisted only of broad forest conservation objectives, granting
firms tremendous freedom to set their own management
specifications. Moreover, SFI required only self-assess-
ment, self-monitoring, and self-reporting to the AFPA, thus
minimizing accountability to the public or consumers.
However, due to pressure from big retailers such as Home
Depot and Lowe’s, SFI recently has adopted more strin-
gent standards and initiated a voluntary third-party verifi-
cation process.22

Marine Stewardship Council (MSC)

The MSC was created in 1997 by the World Wide Fund for
Nature (WWF) and Unilever, a multinational food com-
pany, to develop a certification system for sustainable fish-
ery operations modeled on the FSC. Like the FSC, the MSC
developed Principles and Criteria for sustainable fisheries
management, including health of the population of target
species, maintenance of ecological functions and structure
of the fishery, and compliance with applicable laws and reg-
ulations.23 These “Principles and Criteria” were developed
with multistakeholder consultation. Unlike the FSC, how-
ever, the MSC’s Principles and Criteria constitute the actual
global standards by which performance is assessed; there is
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no equivalent of the FSC’s procedures for national or re-
gional standard-setting working groups. Any fishery opera-
tion in the world may request to be evaluated for certifica-
tion on the basis of these standards. Like the FSC, the MSC
accredits independent teams of certifiers to conduct certifi-
cation assessments and monitoring. Seven fishery opera-
tions have been certified to date, and at least seven are cur-
rently undergoing certification.24

Responsible Care®

Unlike the FSC and MSC, both involving independent
third-party certification, the chemical industry’s “Responsi-
ble Care®” represents a second-party certification system.
Under this system, a firm works with a second party—the
American Chemistry Council (ACC), the industry trade as-
sociation—to generate standards and report compliance.
The ACC created Responsible Care® in 1988, establishing
general environmental, health, and safety principles for par-
ticipating firms.25 Individual member firms determine what
constitutes “full implementation” of the principles for their
own circumstances, measure compliance, and submit com-
pliance reports to the ACC.26 There is no external third-
party verification of these compliance reports, and they are
not made publicly available.27 This lack of verifiable stan-
dards, specific sanctions for noncompliance, and transpar-
ency has limited the credibility of Responsible Care®.
However, the ACC has recently developed a “hybrid” Re-
sponsible Care®/International Organization for Standard-
ization (ISO) 14001 certification process (termed RC
14001) that would improve Responsible Care® by requiring
external audits.28

ISO 14001

ISO 14001 is an environmental management system stan-
dard developed in 1996.29 It provides a classic example of a
systems-based standard, lacking benchmarks against which
performance is assessed. Rather, to meet the ISO 14001
standard, a firm must have a framework for setting and re-
viewing environmental objectives, for assigning responsi-
bility to achieve those objectives and for regularly measur-
ing progress toward them.30 It must also have appropriate
management structures, employee training, and a system for

responding and correcting problems as they occur.31 Al-
though many firms voluntarily seek a third-party audit to
verify conformity to the ISO 14001 standard, third-party
verification is not required for certification.32

Industry has shown strong support for the ISO 14001 cer-
tification system. Over 40,000 firms in more than 100 coun-
tries worldwide have become ISO 14001-certified33 in a di-
versity of sectors including electronics, pharmaceuticals,
chemicals, automobiles, and transportation. In part, this can
be attributed to competitive advantages of certification, as
increasing numbers of companies require their suppliers to
be ISO-certified.34 The widespread industry appeal also
likely stems from the lack of performance-based standards
for ISO 14001 certification. A firm is simply required to
commit to having certain management systems in place, but
not to any specific outcomes in terms of measurable envi-
ronmental impact. Proponents of the ISO system point out
that this is a key strength of ISO: it is not limited to just those
with the capital resources necessary to achieve environmen-
tal benchmarks. Rather, even firms lacking in capital and
technology can adopt ISO’s management standards, which
are intended to lead to more consistent compliance and con-
tinual environmental improvement over time.35 However,
ISO 14001’s lack of performance-based standards has also
led to criticism of the certification system as providing false
proof of environmental success.36

Costa Rica’s Certificate for Sustainable Tourism

Tourism certification programs have sprung up around the
world, certifying tourism professionals, businesses, attrac-
tions, destinations, and services. While some rely on an ISO
14001 systems-based approach, there are also a number of
performance-based programs. One of the most effective
performance-based programs is Costa Rica’s Certification
for Sustainable Tourism (CST).37

CST currently certifies accommodations, but also plans
to cover tour operators, transportation, and restaurants.
CST’s standards are primarily performance-based, address-
ing both environmental sustainability, e.g., emissions, waste
management, protection of flora and fauna, water consump-
tion, and energy consumption, and socio-economic issues,
e.g., direct and indirect economic benefits to local commu-
nity, and contributions to community cultural development
and health. The standards also include some ISO-like sys-
tems-based criteria, such as internal environmental manage-
ment policies.38

The CST certification board’s membership represents
multiple stakeholders. CST’s five-person technical staff
conducts certification assessments based on multiple site
visits, including an initial site visit to explain the process, a
formal assessment that typically lasts four days, and fol-
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benefits.pdf (last visited Jan. 27, 2003).

30. Neil Gunningham & Darren Sinclair, Voluntary Approaches to
Environmental Protection, at http://www.naturalresources.org/
minerals/docs/oecd/Voluntary%20Approaches%20to%20Environmental
%20Protection%20-%20Lessons%20from%20the%20Mining%20
and%20Forestry%20Sectors.pdf (last visited Jan. 27, 2003).

31. Id.

32. Id.

33. See The ISO 14001 Speedometer, at http://www.inem.org/htdocs/
iso/speedometer/speedo-06_2002.html (last visited Jan. 21, 2003).

34. See What Is ISO 14001 and Why Should I Care?, at http://www.
enlightenup.org/environment.environment01.htm (last visited Jan.
21, 2003).

35. See id.

36. See, e.g., Gunningham & Sinclair, supra note 30, at 19.

37. See Protecting Paradise, supra note 11, at 38.

38. See id. at 39.
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low-up audits if necessary to ensure that corrections were
made.39 It uses a scaled eco-labeling system, rating a facility
on a scale of one to five, and thus providing ongoing incen-
tive for improvement. Certification assessment results are
posted on the Internet so that the facility’s strengths and
weaknesses are public.40 Surveillance audits are to be con-
ducted every six to 12 months.

There are currently over 60 certified hotels, none of
which has yet received CST’s top rating of “five.”41 Cur-
rently CST is funded by the Costa Rican government, al-
though it is intended to become self-supporting.

CST is being considered as a model for other national and
regional programs. In June 2001, six Central American
countries concluded an agreement to develop a single re-
gional “Certificate of Sustainable Tourism” based on CST.42

U.S. Department of Agriculture (USDA) Organic Food
Certification

As a response to consumer confusion over the plethora of
“organic” claims on food products, the U.S. government en-
acted the Organic Foods Production Act43 in 1990 to estab-
lish uniform national standards for the production and han-
dling of foods labeled as “organic.” The Act authorized a
new USDA National Organic Program (NOP) to set na-
tional standards for organically grown food and oversee
mandatory certification of organic production. The Act also
established the National Organic Standards Board (NOSB)
to advise the Secretary of Agriculture in setting the stan-
dards for the NOP.

The U.S. federal government established the final stan-
dards for organic food in December 2000.44 These standards
replaced a jumble of state rules and varying private certif-
ication standards, providing a national definition of the
term “organic” by detailing the methods, practices, and
substances that can be used in producing and handling or-
ganic crops, livestock, and processed products. The fed-
eral standards establish clear organic labeling criteria and
specifically prohibit the use of genetic engineering, antibi-
otics, ionizing radiation, and sewage sludge on foods mar-
keted as “organic.” They also require that products labeled
“Made With Organic Ingredients” contain at least 70% or-
ganic ingredients.

Under this rule, the USDA accredits state or private agen-
cies to certify farms or handling operations that produce or-
ganic agricultural products. Only products that originate
from USDA-certified farms or handling operations can be
labeled as “organic.” The statute provides for civil penalties
up to $10,000 for fraudulent labeling. USDA-accredited
certifiers can also suspend or revoke certification. The
certifiers conduct annual on-site inspections of each certi-

fied operation, and may conduct unannounced inspections
and residue tests of organically grown produce at any time.

These new regulations—enacted to promote the organic
farming industry by eliminating consumer confusion over
the varying state and private standards—have engendered
some controversy within the organic farming community. In
particular, some farmers, whose standards for organic pro-
duction exceed that of the USDA’s, worry that the national
uniform standards will compromise their ability to differen-
tiate their products in the marketplace and therefore elimi-
nate their competitive edge over other organic producers.45

Others are concerned that the government’s standards may
not be stringent enough and that by eliminating competition
among certification systems, the USDA certification sys-
tem eliminates market-based incentives for more progres-
sive and cutting-edge standards for organic farming.46

Bird-Friendly Coffee

The Smithsonian Migratory Bird Center established the
Bird-Friendly Coffee certification system.47 Coffee certi-
fied as “bird-friendly” has been grown on farms in Latin
America, in accordance with a defined set of criteria for
shade tree cover that provides habitat for migratory birds.
The standards prescribe minimum requirements for shade
cover, limit the use of non-native trees, promote a diver-
sity of shade tree species, encourage the establishment
of buffer zones and the use of natural fences, and dis-
courage the removal of epiphytes from shade trees.48

Over 100 coffee roasters and retailers have been certified
under this system.49

Certification to Promote Peace and Conflict Resolution:
Conflict Diamonds and the Kimberley Process

The trade in rough diamonds50 has financed armed con-
flict—led by rebel movements and in some cases by “legiti-
mate” governments51—in several African countries. Global
attention has focused largely on the role of diamonds in en-
abling the military activities of rebel movements seeking to
undermine or overthrow existing governments. The trade in
rough diamonds from rebel-held areas, termed “conflict” or
“blood” diamonds, is estimated to be approximately $280
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39. See id. at 39-40.

40. See CST website, at http://www.turismo-sostenible.co.cr/EN/home.
shtml (last visited Jan. 22, 2003), for publicly available certification
assessments.

41. See id.

42. See Protecting Paradise, supra note 11, at 39-40.

43. Organic Food Production Act, 7 U.S.C. §§6501 et seq. (1990).

44. National Organic Program, 7 C.F.R. pt. 205. The law went into force
on April 21, 2001, and compliance by organic food producers and
marketers was required as of October 21, 2002. See Alternative
Farming Systems Information Center, at http://www.nal.usda.gov/
afsic/ofp/ (last visited Jan. 27, 2002).

45. See Associated Press, Some U.S. Farmers Worry That They May Be
Hurt by New Organic Rules (Jan. 22, 2001), at http://www.ipm.
osu.edu/trans/o1_222.htm (last visited Dec. 16, 2002).

46. See id.

47. See http://www.nationalzoo.si.edu/ConservationAndScience/
MigratoryBirds/Coffee/faq.cfm (last visited Apr. 24, 2003).

48. See http://www.conservation.org/xp/CIWEB/newsroom/campaigns/
buying.xml (last visited Jan. 27, 2003).

49. See http://www.nationalzoo.si.edu/ConservationAndScience/
MigratoryBirds/Coffee/faq.cfm (last visited Apr. 24, 2003).

50. In addition to diamonds, other natural resources such as timber, oil,
emeralds, and coltan have been used to finance armed conflict. See
Michael Renner, The Anatomy of Research Wars 7
(Worldwatch Paper No. 162, 2002).

51. For example, Liberia’s former president Charles Taylor used funds
from the sale of conflict diamonds and later conflict timber to fi-
nance paramilitary units that terrorized Liberia’s population, as well
as to support Revolutionary United Front rebels engaged in armed
conflict and human rights violations in Sierra Leone. See id. at
24-25.
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million a year,52 allowing rebel movements to continue civil
wars and widespread human rights abuses on civilians.
There have been various attempts to remove conflict dia-
monds from international trade in order to stem the flow of
financing for arms that make civil wars possible. These at-
tempts have taken the form of consumer boycotts, import
bans, country-specific certification systems in diamond-
producing countries, and now an emerging international
certification system for diamonds under the “Kimberley
Process.” Certification has been viewed as a means to sever
the link between diamonds and these armed conflicts, with-
out harming the legitimate diamond industry. A mandatory
certification system would make it more difficult for rebel
groups to sell diamonds on the legal market, thus depressing
the price of conflict diamonds and reducing the amount of
cash available to buy arms and perpetuate wars.

Conflicts Financed by Diamonds

Conflict diamonds have helped create and prolong humani-
tarian crises in countries such as Sierra Leone, Angola, and
the Democratic Republic of the Congo (DRC), where rebel
groups and even foreign armies have financed themselves
by seizing and selling off natural resources. In Sierra Leone,
the Revolutionary United Front (RUF), backed by Liberia,
seized control of the country’s diamond fields to fuel its de-
cade-long civil war and terror tactics against civilians. Simi-
larly, Angola’s civil war between the Popular Movement for
the Liberation of Angola government and the National Un-
ion for the Total Liberation of Angola (UNITA) rebels was
financed by pillaging the country’s natural resources, in-
cluding diamonds. In the DRC, foreign armies from Uganda
and Rwanda used the country’s diamonds to finance the
conflict to overthrow the Kabila government, while Kabila
secured military assistance and support from other foreign
forces by granting access to diamonds.53

Country-Specific Certification Systems

As a result of United Nations (U.N.)-imposed sanctions on
rough diamonds from rebel-held territory, both Sierra Leone
and Angola adopted diamond certification systems. In Si-
erra Leone, the U.N. Security Council imposed a global ban
in July 2000 on direct and indirect importation of all rough
diamonds from Sierra Leone, except those certified by the
government of Sierra Leone as having been legally mined.
The ban was subsequently extended.54 The government of
Sierra Leone adopted a certification system requiring all
rough diamonds for export to be accompanied by a govern-
ment-issued “certificate of origin.” These certificates are
crafted on forgery-proof security paper, and contain a
matching numbered label on the sealed parcel of rough dia-
monds that must be returned by the recipient.55 The United
Nations also imposed a similar import ban on diamonds

from UNITA-held territory in Angola in 1998, in order to
diminish UNITA’s ability to finance its military activities.
Angola, in turn, adopted a certification system similar to Si-
erra Leone’s.

Unfortunately, these country-specific certificate of origin
systems were severely undermined by poor enforcement in
exporting countries, smuggling, and lax government con-
trols by importing countries. When these systems were initi-
ated, there was little oversight or monitoring by major dia-
mond cutting and trading centers in Belgium, Israel, and
Britain. For example, the Belgian government was the only
importing country to have established the requisite elec-
tronic system to exchange certification data with Sierra Le-
one.56 Similarly, importing countries such as the United
States—which consumes more than one-half of the world’s
diamonds57—do not have sufficient import control systems
to weed out conflict diamonds. The current U.S. import con-
trol system does not require certification from the country of
extraction, only from the country of last export.58 The U.S.
system is therefore ineffective in identifying diamonds that
come from conflict sources, particularly when these dia-
monds have been laundered through third countries. After
the imposition of the U.N. sanctions, the United States re-
quired all shipments of diamonds from Sierra Leone and
Angola to have a government-issued certificate of origin,
but there was nothing preventing conflict diamonds from
these countries from being first shipped to another country
and then sent to the United States.59

Importing countries have since taken their oversight
function more seriously. Belgium, where an estimated 70-
80% of all rough diamonds on the world market are cut,
traded, and passed-through,60 has now imposed stricter con-
trols on diamonds. In addition, the Belgium-based Diamond
High Council is working with the governments of Sierra Le-
one, the DRC, Angola, and Guinea to develop tamper-proof
certification systems for diamond export. The U.S. govern-
ment also made some moves toward banning conflict dia-
monds. On November 28, 2001, the U.S. House of Repre-
sentatives passed the Clean Diamonds Trade Act.61 Con-
cerned that this bill was weak, several senators introduced
their own bill62 on March 18, 2002. Both bills died in com-
mittee last year.63 However, both the U.S. Senate and House
of Representatives subsequently passed the Clean Diamond
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2001, at A9.

53. See Renner, supra note 50, at 26-32.

54. U.N. News Service, Security Council Votes to Continue Ban on
Rough Diamonds From Sierra Leone (Dec. 4, 2002), at http://www.
un.org/News/Press/docs/2002/sc7584.doc.htm. (last visited Dec. 4,
2002).

55. Associated Press, Sierra Leone Diamond Certification Wins U.N.
Approval (Aug. 9, 2000), at http://www.globalpolicy.org/security/
issues/diamond/slplan2.htm (last visited Feb. 20, 2002).

56. See Conflict Diamonds: Crossing European Borders? A Case Study
of Belgium, the United Kingdom, and the Netherlands, at http://
www.niza.nl/uk/campaigns/diamonds/docs/eu_borders/dr-summary.
htm (last visited Feb. 20, 2002).

57. See Duke, supra note 7.

58. U.S. General Accounting Office (GAO), International Trade: Sig-
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Committee on Government Affairs, U.S. Senate (statement of Loren
Yager, Director, Internal Affairs and Trade), at 10 (Feb. 13, 2002)
(GAO-2-02-425T), at http://www.gao.gov (last visited Apr. 24, 2003).

59. See id. at 11.

60. Conflict Diamonds: Crossing European Borders?, supra note 56.

61. Clean Diamond Trade Act, H.R. 2722 PCS, 107th Cong. (2001).

62. Clean Diamond Trade Act, S. 2027 IS, 107th Cong. (2002).

63. Several bills on conflict diamonds had also been introduced prior to
the Clean Diamond Trade Act (H.R. 2722), which was finally passed
by the House of Representatives. These earlier bills included the
Consumer Access to a Responsible Accounting of Trade (CARAT)
Act of 2000 (H.R. 3188, H.R. 5147), the Conflict Diamonds Elimi-
nation Act (H.R. 5564), and the Clean Diamonds Act (S. 1084), none
of which made it out of committee.
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Trade Act64; President George W. Bush signed it into law
and issued an Executive Order to assist in implementation.65

Reported linkages between conflict diamonds and the fi-
nancing of the Al Qaeda terrorist network have heightened
the Bush Administration’s interest in the issue.66

The Kimberley Process: A Global Certification System

Representatives from over 50 national governments have at-
tempted to eliminate some of the key weaknesses of coun-
try-specific certification systems by working together to de-
velop a stricter, global, standardized certification system
through what has become known as the “Kimberley Pro-
cess.”67 In theory, such a system would be more difficult to
undermine than the current country-specific certification
systems because importing countries would be obligated to
enact the requisite legislation and import controls to support
such national systems. Under the existing national systems,
rebel groups could continue to trade in conflict diamonds
because many countries do not possess legislation banning
imports of conflict diamonds. Moreover, even where coun-
tries possess such legislation, it is often ineffective. For ex-
ample, although U.S. legislation bans the import of dia-
monds from Sierra Leone, its customs regulations only re-
quire reporting of the country of last export, not the country
of extraction, thus providing a major loophole for conflict
diamonds from Sierra Leone that had been laundered
through third countries.68 The Kimberley agreement would
require all participating governments to close existing
loopholes by enacting adequate legislation to effectively
ban the import of conflict diamonds. Also, unlike the na-
tional certification systems, which are undermined by a
lack of adequate controls from the importing countries, the
Kimberley system would require importers to ensure the
validity of certificates and shipping containers and to send
exporting countries the documentation and data necessary
to monitor compliance.

In a November 2002 meeting in Interlaken, more than 30
nations adopted the “Kimberley Process Certification
Scheme,” committing to launch it in January 2003.69 This
certification system is based on internationally agreed-upon

minimum standards for the certificate of origin, with imple-
mentation of these standards to occur through national cer-
tification systems. Governments of participating countries
must issue the certificates, and each shipment of diamonds
must be accompanied by a certificate. The certificates must
be forgery-resistant, and must indicate country of origin,
confirmation that Kimberley Process controls have been
followed, and other specifics. Governments also have
agreed to use tamper-proof containers for imports and ex-
ports; adopt national legislation to enforce the agreement;
prohibit imports of uncut diamonds from, or their export to,
nonparticipating countries; and collect and exchange data
on imports and exports of uncut stones.

What the participating governments chose to exclude
from the agreement is also significant. First, the agreement
does not require participants to regulate the flow of dia-
monds from the mine or field to the point of first export. Al-
though it contains “recommendations” that participants do
so by licensing diamond miners and mines, these are not
binding requirements, which increases the possibility that
conflict diamonds could enter at this stage without being de-
tected by export certification authorities. Second, after the
diamonds enter the foreign port, there are no further require-
ments for maintaining chain of custody of the diamonds.
Therefore, smuggled conflict diamonds could enter legal
trade at this stage, prior to reaching the consumer. To ad-
dress this problem, the agreement recommends industry
participation in a “chain of warranties” all the way to the
consumer. However, industry participation in this chain of
warranties is voluntary, and monitoring and enforcement is
to be self-regulated by industry. Third, participant countries
agreed only to very limited monitoring provisions. The
agreement contains no provisions for independent third-
party monitoring. Monitoring can only be triggered if a par-
ticipant country reports another participant country’s non-
compliance. Even then, a review mission is only conducted
if there are “credible indications” of significant noncompli-
ance with the certification system, and only if the participant
nation consents.70

Despite its limitations, the Kimberley Process has played
an important role in forcing some degree of national action
to limit the trade of conflict diamonds. The Kimberley Pro-
cess certification system technically took effect on January
1, 2003, as agreed upon in the Interlaken Declaration.71

Some countries, such as Canada72 and the DRC,73 have al-
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64. Clean Diamond Trade Act, S. 760, H.R. 1415, 108th Cong. (2003).
See Amnesty International’s Clean Diamond Trade Act website, at
http://www.amnestyusa.org/diamonds/diamond_act.html (last vis-
ited Apr. 23, 2003).

65. Press Release, Grassley Hails Final Passage of Conflict Diamonds
Bill (Apr. 11, 2003), at http://www.grassley.senate.gov/releases/
2003/p03r04-11b.htm (last visited Apr. 22, 2003); Executive Order
Implementing the Clean Diamond Trade Act, July 29, 2003, at
http://www.ustreas.gov/offices/eotffc/ofac/legal/eo/diamond_eo.pdf.
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How Al Qaeda Moved Into the Diamond Trade, at http://www.
diamonds.net/newsfiles/7975.pdf (last visited Apr. 25, 2003).

67. For list of participating countries in the Kimberley Process meeting
in November 2001, in Botswana, see Wameya, supra note 1. For a
list of countries participating in the Kimberley Process Certification
Scheme, see List of Participants, at http://www.kimberleyprocess.
com/BulletinDisplay (last visited Jan. 20, 2003).

68. U.N. Office for the Coordination of Humanitarian Af-

fairs, Sierra Leone: Diamonds Fueled Conflict (Jan. 12,
2000), at http://www.web.net/pac/ (last visited Jan. 24, 2003).

69. Interlaken Declaration of 5 November 2002 on the Kimberley
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kimberleyprocess.com/BulletinDisplay (last visited Nov. 21, 2002).
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land, Switzerland, Tanzania, Thailand, Ukraine, the United Arab
Emirates, the United States, and Zimbabwe. See id. Some countries
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70. See generally Kimberley Process Certification Scheme, at http://
www.kimberleyprocess.com/BulletinDisplay.asp?Key=38 (last
visited Nov. 21, 2002). See also U.S. GAO, supra note 58.

71. See Important Notice 1/4 From Abbey Chikane (Dec. 12, 2003), at
http://www.kimberleyprocess.com/BulletinDisplay (last visited Nov.
21, 2002) (confirming that the commencement date for the Kimber-
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72. See Natural Resources Canada’s official Kimberley Process web-
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qa_e.asp (last visited Apr. 24, 2003).
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ready launched their national diamond certification sys-
tems, while others are working to put in place the necessary
structures to do so. In the United States, for example, the
U.S. Congress has passed implementing legislation,74

which has been supplemented by an Executive Order.75 In
the meantime, the United States had authorized the U.S. dia-
mond industry to voluntarily issue Kimberley Process Cer-
tificates to accompany rough diamond export shipments.76

Although the United States had then not yet complied with
the full requirements of the Interlaken Declaration—as it
has not yet fully enacted implementing legislation and was
allowing the Kimberley Process certificates to be issued by
industry rather than government—it was clearly moving in
the direction of compliance. The international oversight
body for the Kimberley Process has indicated that “punitive
action” against noncompliance will be exercised beginning
February 1, 2003.77 However, it is not clear what such “pu-
nitive action” would be, as the agreement itself does not spe-
cifically provide for such measures.78 Moreover, given the
weak provisions for monitoring and enforcement in the cer-
tification system, it is unlikely that a threat of “punitive ac-
tion” will compel compliance. Rather, it seems that partici-
pants will remain in varying degrees of compliance until
monitoring and enforcement measures, or political and dip-
lomatic pressures, are intensified. Nonetheless, the Kimber-
ley Process has made a significant contribution thus far in
galvanizing international support for the issue and in gener-
ating momentum for national action.

The Kimberley Process, if ultimately successful in limit-
ing the trade in conflict diamonds, may serve as a prototype
for certification systems intended to minimize the trade in
other natural resource commodities used to finance armed
conflict, such as timber.79 Widespread forest destruction and
timber sales helped the Khmer Rouge to sustain its civil war
in the 1980s and 1990s.80 “Conflict timber” has also helped
sustain Liberia’s support for the RUF rebels in Sierra Leone,

becoming a primary source of revenue after U.N. sanctions
limited the trade in conflict diamonds.81 Revenues from
conflict timber in Liberia have even helped to undermine the
U.N. sanctions against conflict diamonds by funding “sanc-
tions-busting” activities such as the smuggling of arms.82

Such revenues have also helped to fuel armed conflict in the
DRC that has killed over 300,000 people.83 Global Witness
has recommended a total embargo on Liberian timber in or-
der to eliminate the destabilizing effects of conflict timber
on Sierra Leone and Liberia. However, the experience with
conflict diamonds indicates that such country-specific sanc-
tions alone may not be sufficiently effective—and that a
global certification system may be needed to effectively
curb the trade in conflict resources. It remains to be seen
whether the Kimberley Process certification system will in
fact limit the trade in conflict diamonds. If it succeeds, then
the global community may have a valuable new tool at its
disposal to address the problem of conflict timber and other
natural resources that fuel conflict.

Certification to Promote Fair Labor and Fair Trade

Consumer concern over the impacts of globalization on
workers has given rise to a movement to promote fair labor
practices and fair trade relationships worldwide. Students,
NGOs, and labor groups have used boycotts and negative
publicity to pressure multinational companies to improve
their labor and trade practices overseas. Since the early
1990s, a growing number of multinational companies, such
as Nike, have responded by publishing workplace codes of
conduct, which they seek to enforce in their own factories
and their suppliers’ factories. However, these codes are gen-
erally self-enforced, with no outside verification of a com-
pany’s compliance with its standards. Independent certifica-
tion systems have emerged in a number of sectors, such as
rugs and coffee, to provide third-party verification of fair la-
bor and fair trade standards and thus a more credible basis
for consumer choice.

Nike’s Code of Conduct

NGOs, trade unions, and student activists have campaigned
aggressively against the use of unfair labor practices by U.S.
apparel manufacturers operating abroad. The controversy
and negative publicity surrounding the use of “sweatshop”
labor has yielded a plethora of certification groups, codes of
conduct, and independent monitoring efforts by NGOs.

For example, Nike—a target of consumer boycotts be-
cause of its use of “sweatshop” labor—instituted an internal
code of conduct for fair labor practices.84 This code of con-
duct contains both general principles on fair labor, as well as
more specific standards that bind Nike partners and contrac-
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tors globally. These standards include restrictions on forced
labor, child labor, and hours of work, and require contrac-
tors to provide certain minimum levels of compensation and
benefits to employees. This internal code of conduct is a
“certification” system in a loose sense, in that there are stan-
dards (generated by the firm) that the firm must enforce in
order to report such compliance to the public.

Although third parties are not generally involved in the
actual standard-setting or verification process under corpo-
rate codes of conduct such as Nike’s, they can use pressure
tactics to compel companies to conform to their internal
rules. For example, Verite, an independent monitoring asso-
ciation, evaluated conditions at Nike’s factory site in Mex-
ico, found nonconformance with Nike’s fair labor standards,
and made its findings public. Shortly thereafter, Nike re-
leased its plan for corrective action and a timetable for the
factory to comply with Nike’s code of conduct.85 Similarly,
the Worker Rights Consortium, an NGO largely driven by
the work of college students, conducts independent inspec-
tions of the factories of American apparel manufacturers
abroad to ensure that collegiate apparel was produced ac-
cording to fair labor standards.86

Rugmark

Rugmark is a global NGO working to end child labor in the
carpet-making industry in South Asia by certifying carpets
that were produced without child labor. In order to be certi-
fied by Rugmark, carpet manufacturers sign a contract to
produce all their carpets without child labor, register all
looms with Rugmark, and allow access to looms for unan-
nounced inspections. Each carpet is individually numbered
so that the carpet’s origin can be traced back to the loom on
which it was produced in order to protect against counterfeit
labels. Purchasers can submit the country of origin and label
number to Rugmark, and Rugmark will verify whether the
carpet was in fact certified by Rugmark. In the United
States, only licensed Rugmark importers are legally permit-
ted to sell carpets carrying the Rugmark label.87

Fair Trade Coffee

The Fairtrade Labeling Organization (and its U.S. affiliate
Transfair USA) provides a certification system for “fair
trade coffee.” Transfair USA’s standards require coffee buy-
ers to pay a certain minimum price to growers and specifies
certain contractual terms favorable to small-scale coffee
growers. In December 2000, Transfair USA had convinced
Starbucks, Green Mountain, and some 3,000 other locations
in the United States to carry its coffee.88

Promoting Good Governance Through Certification

Good governance is necessary to improve environmental
sustainability, human rights, and social and economic con-
ditions worldwide. Although good governance can be intan-
gible and difficult to measure, certain key principles of good
governance have emerged. These principles include ac-
countability of leadership, transparency of process, access
to information, respect for human rights, access to justice,
and public participation in decisionmaking processes. This
section examines how certification systems can help to pro-
mote implementation of these principles. It begins by look-
ing at how certification of conflict diamonds can advance
peace and stability—a necessary precondition for gover-
nance—by limiting the financial resources that fuel armed
conflicts in several African countries. This section also ex-
amines the role of certification in promoting legal use of nat-
ural resources and in promoting transparency and public
participation in natural resource decisionmaking. Finally,
this section discusses how certification can promote invest-
ment in economic and human development, and thus pro-
mote good governance by limiting sources of conflict that
threaten government stability and building the capacity of
civil society to participate in governance processes.

Promoting Peace and Government Stability

There is a strong link between natural resource wealth and
armed conflict, which certification can help to sever. A re-
cent study exploring this link found that about 25% of the
roughly 50 armed conflicts that were active in 2001 had a
strong resource dimension, in the sense that resource exploi-
tation helped trigger, exacerbate, or finance violent con-
flict.89 Countries that depend on oil and mineral wealth face
a much higher danger of civil war than states that are re-
source-poor. In fact, another recent study estimated that a
state that depends heavily on the export of oil and minerals
faces a risk of civil war of 23% for any given five-year pe-
riod, whereas an identical country with no significant natu-
ral resource exports has a civil war risk of just 0.5%.90

The presence of natural resource wealth heightens the
risk of armed conflict in two ways. First, rebel groups fi-
nance themselves by seizing and selling off natural re-
sources. For example, UNITA rebels in Angola earned more
than $5 billion from diamond mines under their control,
while the Angolan government exploited petroleum re-
serves of $3.5 billion a year to finance its military activi-
ties.91 The Khmer Rouge received $10-$20 million a month
from logging, used to perpetuate its reign of terror in Cam-
bodia.92 It is estimated that the civil war in Sierra Leone was
prolonged by at least 18 months due to rebels’ access to dia-
monds.93 Timber and minerals financed Charles Taylor’s
coup in Liberia, and they continue to support the various
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parties in the war in the DRC.94 Financing war through the
sale of natural resources not only prolongs armed conflict,
but also deprives the country of capital that is desperately
needed for development, thus making it more difficult to re-
turn to peacetime after the conflict.95

Second, unjustly managed resource extraction can lead to
expropriation of land, environmental damage, and human
rights violations, fueling grievances that lead to armed con-
flict. For example, the armed conflicts in Aceh and West Pa-
pua, Indonesia, are rooted in the Suharto-era policy of
awarding resource licenses to supporters of the regime, thus
displacing and suppressing indigenous communities. Simi-
larly, Bougainville’s guerilla war stems from civil discon-
tent resulting from the severe social and environmental im-
pacts of the government’s copper mining operations.96

Certification of natural resources has been used to try to
break the linkages between natural resources and armed
conflict. It can do so, first, by decreasing the value of con-
flict resources and thereby limiting rebel movements’ abil-
ity to finance war. This boosts political stability and enables
governments to regain control of their natural wealth, which
in turn generates necessary tax revenues for economic de-
velopment in war-torn countries. Tax revenues can also be
invested into technology that can help further minimize
smuggling of the resource— for example, in the case of dia-
monds, formal mines and deep mine shafts that are easier for
the government to oversee than surface alluvial deposits.97

Second, certification can reduce armed conflict by promot-
ing sustainable use of resources that protects human and
civil rights, thus minimizing civil strife associated with un-
just natural resource management, as discussed above.

Although certification has the potential to contribute to
the achievement of peace, it is unlikely to be the cure-all for
global conflict. Rather, it can provide valuable market-
based incentives that can help to bolster political and diplo-
matic peace processes. For example, certification may have
played a role in bringing an end to the diamond-fueled civil
war in Angola, where a U.N. peace process was also in mo-
tion.98 Where certification succeeds in promoting peace and
bolstering the stability of legitimate governments, it helps to
lay the necessary foundations for normalized societal rela-
tions and good governance.

Promoting Legal Harvesting/Extraction of Natural
Resources

Widespread illegal harvesting and extraction of natural re-
sources represents an inability or a lack of political will on
the part of government to control illegal activity, and thus a
governance problem. Moreover, illegal harvesting and ex-
traction are often linked with smuggling, which removes
valuable resources from governments through tax evasion,
allows rebel movements to evade sanctions and boycotts,

and perpetuates corruption. Certification systems can help
to promote the legal harvesting and extraction of natural re-
sources by specifically requiring legality as a condition for
certification, and by increasing incentives for legal trade, ei-
ther by requiring certification as a condition of export (in
mandatory certification systems) or providing market-
based incentives for legal trade (in voluntary certifica-
tion systems).

Several certification systems discussed in this Article are
based on standards requiring compliance with national laws
and regulations governing natural resource extraction. For
example, the FSC’s Principles and Criteria require that tim-
ber “respect all applicable laws of the country in which they
occur, and international treaties and agreements to which
the country is a signatory.”99 Moreover, the FSC’s chain of
custody certification helps to ensure that the origin of all
FSC-certified wood is known, providing transparency that
can limit illegal logging. Thus, the environmental group
Greenpeace has endorsed FSC as “the best protection
against illegal . . . logging.”100 Brazil has even tried, in ef-
fect, to privatize regulatory control by using FSC-certifica-
tion as a means to reduce illegal logging.101 However, in
practice, FSC’s legality principle seems to be less estab-
lished than its principles of environmental and social
sustainability, and does not seem to play a consistent or sig-
nificant role in certification decisions.102 As a result, certain
FSC-accredited certifiers have recently begun promoting
independent certification of legality alongside FSC certifi-
cation.103 Moreover, there are unconfirmed reports that the
FSC itself is developing a “certificate of legality” that will
verify that wood derives from forests covered by legally
sanctioned forest management plans.104

In the fisheries sector, the MSC also considers compli-
ance with local laws and regulations as a condition for cer-
tification.105 Another example is the Catch Documentation
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98. The United Nations lifted the ban on diamonds originating in
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rity Council Lifts Sanctions Against Unita (Dec. 9, 2002), at
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99. See FSC Principle 1, FSC Principles & Criteria, supra note 14.

100. See Greenpeace-Amazon, The Santarem Five and Illegal Logging:
A Case Study, at http://www.greenpeaceusa.org/forests/santarem.
pdf (last visited Jan. 28, 2003).

101. See Monitoring Mahogany, ITTO Tropical Forest Update, Dec.
1, 2002, at 16. The World Wildlife Fund has also stated that environ-
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Brazilian tropical forest.” Brazil: Certification for Timber, N.Y.
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C0A9679C8B63 (last visited Apr. 25, 2003).
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man & Duncan Brack, International Environmental Crime:

The Nature and Control of Black Markets 32 (Royal Inst. of
Int’l Aff. Workshop Rep., 2002).
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Scheme launched by the Convention for the Conservation of
Antarctic Marine Living Resources to identify legal catches
of Patagonian Toothfish, which makes market access in
members’ territories conditional upon catches possessing
adequate detail of their legal status.106

Similarly, both the country-specific and global diamond
certification systems require that diamonds be legally
mined. Sierra Leone’s diamond certification system pro-
vides a particularly good example of how a mandatory cer-
tification system can help to increase trade within legal
channels of operation. This government-certification sys-
tem prohibits the export of all diamonds that are not legally
mined and accompanied by a government-issued certificate.
Legally mined diamonds are those from areas of govern-
ment control, produced through a chain of legally autho-
rized transactions, including use of land, permission to
mine, purchase by authorized dealers, and export by li-
censed exporters. A study by Global Witness reports that
since the institution of the system in 2000, revenue from dia-
mond export taxes has increased dramatically, an indication
that more diamonds are going through legal channels.107

Also, consistent with the increased revenue from export
taxes, official exports were reported to be eight times greater
in 2000 than in 1999.108 These factors reflect an increase in
the numbers of diamonds traded through legal channels, and
suggest that fewer diamonds are being traded illegally.
Global Witness also found that although there was room for
improvement, the certification system was generally work-
ing to weed out conflict diamonds from the legal channels of
trade, due to safeguards such as tamper-proof containers and
licensing of miners.109 Additional safeguards proposed in
the Kimberley Process system, such as requiring importing
countries to adopt stricter import controls, would likely fur-
ther promote the legal trade in diamonds.

Voluntary certification systems can also create incentives
to reduce smuggling. For example, high consumer and re-
tailer demand for FSC-certified wood creates financial in-
centives for foresters to obtain FSC certification, which re-
quires that the timber be legally harvested. The potential
price premium and access to markets gained through certifi-
cation may thus outweigh the benefits of dealing in illegally
harvested products.

However, these very incentives for certification may also
create incentives for increased corruption and fraud. For ex-
ample, although the Kimberley Process requires all ex-
ported diamonds to be accompanied by government-issued
certificates, a trader in conflict diamonds may be able to ob-
tain the necessary certificate by bribing a cash-strapped civil
servant or by forgery. Although the Kimberley Process cer-
tification system specifies certain fraud-minimization mea-
sures, such as forgery-proof certificates and tamper-proof
containers, these are not fail-safe measures and a deter-

mined trader may be able to find a way around them, partic-
ularly with the help of a cooperative government official.110

Moreover, the Kimberley Process certification system lacks
effective independent monitoring and compliance-inducing
mechanisms, further limiting its ability to enforce these re-
quirements against national governments. Similarly, in vol-
untary certification systems like the FSC, market incentives
for certification such as price premiums, market access, or
certification assessment or consultancy fees may also pro-
vide incentives for more fraudulent or lenient certifications
by accredited certifiers.111 Therefore, although increased
numbers of certified products likely indicate a correspond-
ing increase in legal use and production of natural resources,
the increase may be due in part to higher levels of corruption
or fraud, and therefore must be viewed in context.

Promoting Public Participation and Transparency in
Natural Resource Decisions

Public participation in natural resource decisionmaking is a
cornerstone of good governance. Including citizens’ voices
in decisionmaking promotes governmental accountability
and increases the likelihood that decisions will take into ac-
count the concerns of those directly affected by them. Pro-
moting public participation is, in effect, promoting the dem-
ocratic process by fostering transparency and broadening
the base of people involved in the decisionmaking, which
can strengthen the ultimate decisions. Moreover, public par-
ticipation in the process is more likely to generate public
support for the eventual outcomes of that process.

Certification systems can promote public participation in
natural resource decisionmaking by explicitly requiring
consultation with local and indigenous groups in decisions
over natural resource management. For example, the FSC’s
Principle 4 specifically requires that “consultations shall be
maintained with people and groups directly affected by
management operations” as a condition for certification.
This is reported to have had a “beneficial impact on policy
discussions and stakeholder relations, especially in coun-
tries with otherwise weak forestry governance. National
multistakeholder working groups have been defining good
forestry, how to assess it, and who should be responsible.”112

Certification can also help to increase transparency in
natural resource decisions, particularly by requiring public
reporting and public access to certification assessments,
compliance reports, corrective action reports, and other
such documents. Moreover, chain of custody certification
allows consumers to determine the origin of the products
they purchase, which is typically hidden from consumers in
the murky labyrinth of global trade.

However, provisions requiring consultation, access to in-
formation, or access to justice will only advance public par-
ticipation if the affected public has the technical and finan-
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cial ability to participate in consultations, to use and under-
stand the information made available, and to assert their
grievances through the formal complaint mechanisms.
Therefore, to yield real governance benefit, a certification
system must not only include such provisions, but also build
the capacity of, and provide opportunity for, the public to
use them.

Promoting Investment in Economic and Human
Development

Lack of investment in economic and human development is
both symptomatic of poor governance and a hindrance to
good governance. Lack of such investment is symptomatic
of poor governance—particularly in countries rich in natu-
ral wealth—as it often indicates that money is being di-
verted by corruption, lost to smuggling, or used to finance
natural resource-based military activities. At the same
time, lack of such investment hinders good governance
by fostering economic and social strife that threatens gov-
ernmental stability, and by failing to equip civil society
with the skills and resources needed to effectively partici-
pate in decisionmaking. Certification can promote invest-
ment in economic and human development by increasing
government funding available for investment, protecting
legitimate industry, and directly requiring measures to
promote economic and social well-being as a condition
for certification.

Certification can increase the availability of funds for
economic and human development by ending armed con-
flict and expanding the tax base. As discussed above, armed
conflict drains a country’s natural reserves that could be
spent on human and economic development. By helping to
end armed conflict, certification can help to replenish a gov-
ernment’s coffers. Governments also lose extensive
amounts of money through smuggling of natural resources.
For example, in 1999, Sierra Leone’s official diamond ex-
ports were about $1.2 million, compared with a conserva-
tive industry estimate of $70 million as the real commercial
value. The other $68.8 million of estimated value was prob-
ably lost to illicit and criminal activity.113 Similarly, the
DRC loses as much as 85% of its diamonds to smuggling, an
estimated value of approximately $854 million.114 As dis-
cussed above, certification systems can help to lessen this
diversion of natural resources into illegal trade, and thus in-
crease the flow of tax revenues to the government. This tax
revenue could be used to diversify the country’s economy so
that it is less natural resource-dependent, and thus less vul-
nerable to natural resource conflicts and fluctuations in
commodity markets.

Certification can also advance economic and social wel-
fare by protecting legitimate industry in natural resource-
dependent countries. For example, many countries depend
on diamond income for their economic self-sufficiency, in-
cluding Botswana, Namibia, and South Africa.115 Most of

the diamonds in these countries are not in fact conflict dia-
monds. In fact, out of worldwide production of rough dia-
monds worth $7.5 billion in 2000, conflict diamonds are es-
timated to account for between 3% (according to DeBeers)
and 15% (according to some NGOs).116 Certification of le-
gally harvested natural resources seeks to block the illegal
industry while allowing legitimate industry to continue,
thus protecting a key source of income and jobs. Consumer
boycotts and sanctions, on the other hand, often target an en-
tire industry, which can have devastating consequences in
resource-dependent countries.117 However, in spite of their
impacts on legitimate industry, sanctions may be necessary
and preferred over certification in certain circumstances,
particularly where certification would be unworkable or in-
effective. For example, given Liberia’s key role in the
smuggling of conflict diamonds from surrounding coun-
tries, the United Nations imposed an all-out ban on dia-
monds exported from Liberia, rather than allow govern-
ment-certifed diamonds to be exported from the country.118

Because such a government-run certification system would
likely have been undermined by smuggling, a full ban was
deemed to be the more effective option in Liberia; although
the United Nations continued to allow exports of certified
diamonds in Sierra Leone and Angola where corruption and
smuggling was not as entrenched.

Finally, certification systems can promote investment in
economic well-being and human development directly, as a
condition of certification. For example, certification by
Transfair USA requires that small-scale coffee farmers re-
ceive higher prices from, and improved long-term contrac-
tual relationships with, buyers of the coffee. The fair trade
price in mid-2001 represented a 110% increase in the price
that farmers previously received for coffee. This price pre-
mium is used in part by the coffee cooperatives to improve
infrastructure of the co-op and to build schools and clinics,
and the rest is returned directly to farmers.119 Similarly, cer-
tification by the FSC for sustainably managed forests may
help to alleviate the poverty of forest producers, as sustain-
able harvesting implies longer forest productivity, breaking
the boom-and-bust cycle of temporary mill towns.

Challenges and Safeguards—How to Make
Certification More Effective

This Article has presented some of the ways in which cer-
tification can advance good governance. However, the
ability for certification systems to advance good gover-
nance depends on a multitude of factors, including the de-
sign and functioning of the certification system, the capac-
ity for implementation of the system, and the ability of
stakeholders to participate in the system, among others. This
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section explores some of the obstacles to certification, and
provides some safeguards that can make certification more
effective in both achieving its direct goals and advancing
good governance.

This section draws examples from various types of certif-
ication systems to illustrate some of the obstacles and im-
pediments to certification. Because the FSC is one of the
oldest, most widely adopted and institutionalized certifica-
tion systems, it is also one of the most closely watched.
Therefore, many examples in this section are about prob-
lems faced by the FSC. This is not meant to indicate that the
FSC has more pitfalls than other certification systems; in-
deed, the FSC is considered to be among the more effective
systems. Rather, these FSC-based examples are discussed
because they are illustrative of problems found in certifica-
tion systems generally, and because they offer opportunities
to identify creative solutions to these problems.

Clear and Strict Standards

In order for a certification system to be effective, it must
have clearly defined standards which form the foundation
for the system. Certification systems are most effective
when standards are performance-based, specific, imple-
mentable, and auditable at the field level, as such standards
make it easier to identify noncompliance, and thus have gen-
erally higher credibility among consumers. Standards de-
fined as “general principles” or systems-based standards are
more subject to interpretation and thus it is more difficult to
determine whether they are being observed. This risks al-
lowing certification to be used as a means to cover irrespon-
sible practices. In addition, in order to ensure adherence, the
standards must provide for credible sanctions for noncom-
pliance, such as removal of benefits, e.g., a certification
seal, public disclosure of breach, remedial measures, e.g.,
product recall or reparation of environmental damages, or
expulsion from an industry association.

Although the FSC system is often lauded for its clear,
strict, performance-based standards, a recent study points
out some failings of these standards in practice, and thus
serves to indicate some key safeguards for standard-setting.
First, the study examined FSC standards for percentage-
based labeling, which were adopted in May 2000 to increase
quantities of FSC-certified wood to meet rising consumer
demand. Under this policy, assembled wood products can
carry the FSC logo if the product contains 70% or more
wood from certified sources; chip and fiber products can
carry the logo with only 17.5% certified material in the
product. The study points out that few, if any, checks can be
applied to the noncertified portion of the product. Therefore,
the FSC only requires that the certified company has a pol-
icy in place to check that the noncertified wood it uses in the
product does not violate FSC principles. In practice, this
amounts to little more than a systems-based standard and
industry self-certification with respect to the noncertified
wood in percentage-based products. As a result, customers
buying FSC-certified wood risk buying products from con-
troversial sources. According to the study, this provides an
example of how the FSC has made the mistake of adopting
standards that increase the quantity of certified product, but
in turn limit overall quality assurance. The study recom-
mended that the FSC label not be permitted for use on prod-

ucts containing nonrecycled wood from nonassessed
sources, in order to avoid misleading consumers.120

The same study also pointed to another shortcoming in
the FSC standards: “certification conditionalities,” which
permit a firm not in compliance with a particular standard to
be certified provisionally, rather than denied certification.
The FSC allows certification to be granted immediately, on
the expectation that the necessary improvements will be
made by the forest manager within a stipulated period of
time. According to this study, this practice weakens the
FSC’s performance-based assessment approach to one of
“continuous improvement.”121 The study points to several
examples, including a case study of FSC certification in the
Perhutani Forest in Java. In this case, there was considerable
evidence of an abusive land tenure regime and extensive il-
legal logging, which would have taken considerable time to
resolve through measures such as anti-corruption programs
or changes in government policy concerning land tenure.
However, the FSC-accredited certifier elected to treat these
measures as post-certification conditions, rather than pre-
conditions, so that the certification could be granted imme-
diately. Not surprisingly, the conditions were never com-
plied with.122

Similarly, the MSC certified the New Zealand hoki fish-
ery on the basis of conditions to be met after certification
was granted, drawing heavy criticism from environmental
groups. These groups decried the MSC’s decision to certify
the fishery in spite of its high levels of environmental dam-
age and animal deaths, including the drowning of 1,000 fur
seals and 1,100 seabirds each year.123 In response, the MSC
pointed out that some of these concerns would be addressed
by a series of corrective actions that the fishery would be re-
quired to take to retain its certification. However, environ-
mental groups called for the immediate withdrawal of cer-
tification because the hoki fishery did not currently meet the
MSC’s standards and therefore it would be misleading to
consumers to allow the fishery to certify its products.124

These examples illustrate the importance of clear and
strict standards in guaranteeing content-based assurances to
consumers, and thus retaining their credibility. Relaxing
standards through, for example, percentage-based labeling
or certification conditionalities, may increase the quantity
of certified product, but at the risk of losing credibility with
stakeholders and the public. However, relaxing standards
can help to increase supply of the certified product, which
may in some cases may be necessary to meet consumer de-
mand. For example, as discussed earlier, the demand for
FSC-certified wood currently exceeds supply. Percentage-
based labeling can help FSC to increase the supply of certi-
fied wood, even if it sets a lower standard by allowing the in-
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clusion of some noncertified wood product. In this situation,
it is arguably preferable for consumers to have access to
wood containing some certified wood product than no
FSC-certified wood product at all. Therefore, the real ques-
tion is where to strike the balance between the need to
maintain the integrity of the standard and the need to ensure
adequate supply.

Effective Third-Party Certification Assessment and
Monitoring Provisions

Independent, impartial, third-party certification assessment
and compliance monitoring is also necessary to ensure the
effectiveness and credibility of the certification system.
Most industry codes of conduct, or even certification sys-
tems conducted by trade associations, such as Responsible
Care®, rely on self-monitoring and self-reporting, which
lessens public credibility. Recognizing this, Responsible
Care® is, in some countries, turning to external verifica-
tion and independent audit to provide credible monitoring
and reporting.125

Even where a certification system includes third-party
certification, it is not always effective, as the independence
of certifiers can often be compromised by bribes, threats,
corruption, or financial incentives. For example, in the
Perhutani case study discussed above, the FSC-accredited
certifier (SmartWood) appeared to have been motivated by
financial incentives to certify a forestry operation, in spite
of the site’s lack of compliance with the FSC standards. In
this case, there was demonstrable evidence of intimidation
and violence against local villagers, sometimes with fatal
consequences; extensive illegal logging; and serious ten-
ure disputes. Although the assessment team recommended
that certification be denied until these issues were re-
solved, the SmartWood certification panel certified the
operation, apparently in order to advance SmartWood’s
strategic business development in Asia and Europe.126 In
order minimize the risk of such financial or other incen-
tives tainting the independence of certifiers, certification
systems can rely on practices such as peer review of certifi-
cation decisions, increased oversight and monitoring by
the accrediting organization, and effective public com-
plaint mechanisms.

Independent and effective monitoring should occur at all
points in the chain of custody in order to provide credible as-
surances of quality. Several certification systems that have
adopted third-party certification have failed to ensure that
monitoring continued through the entire production pro-
cess. For example, Sierra Leone’s diamond certification
system only required government certification at the point
of export and monitoring at the first border of entry. It did
not require continued monitoring as diamonds were ex-
ported to other countries for cutting, polishing, or trading,
and was therefore insufficient to regulate indirect imports.
Diamonds from Sierra Leone could therefore be sent to an
intermediary country, and then sent to a third country with-
out certification or monitoring. As one report noted, the Si-
erra Leone certification system could only be effective if the

diamonds were accompanied by a certificate until they were
polished and sold as jewels.127

A recent U.N. panel report128 also documented problems
of ineffective monitoring in chain of custody certification.
The panel found that a Ugandan-Thai forest company
called DARA Forest was colluding with parties in the
Ugandan government to establish a system to fraudulently
obtain FSC certification for wood extracted illegally and
unsustainably from the DRC. According to its own internal
documentation, DARA Forest intended to deceive Smart-
Wood (the FSC-accredited certifier) by presenting
Budongo forest, a sustainably managed forest in Uganda,
for certification assessment. Once this forest was certified,
DARA Forest planned to import the logs from the DRC
and process them in Uganda together with the wood ex-
tracted from the certified Budongo forest in Uganda. In
this way, DARA Forest would attempt to have its entire
production marketed as FSC-certified wood. This would
not be possible if SmartWood’s chain of custody monitor-
ing could adequately ensure that wood from noncertified
sources did not enter the certified trade chain. However, as
the Rainforest Foundation has documented in numerous
case studies,129 the flaws in FSC’s chain of custody certifi-
cation allow for easy abuse. In particular, the Rainforest
Foundation notes that “nonexclusive” chains of custody,
where a forestry operation produces both certified and
noncertified timber, are often impossible to assess, due to
the high cost of monitoring wood from noncertified
sources. The Rainforest Foundation therefore has recom-
mended that the FSC establish procedures for monitoring
legality of noncertified wood back through the entire trade
chain, and abolish “nonexclusive” chain of custody certifi-
cation options in trade chains that have been found to en-
gage in false labeling.130

In order to ensure continued compliance with the certifi-
cation standards, monitoring must take place over an ex-
tended period of time. This is especially important if the
standards have changed over time. For example, Green
Globe, a mass international tourism certification program,
originally did not require performance-based standards or
an independent audit for certification. However, it was later
renamed Green Globe 21 and revamped to include an inde-
pendent audit, and later overhauled again to include perfor-
mance-based standards. Given all of Green Globe’s revi-
sions, there are hundreds of companies out there that were
authorized to use Green Globe logos in the past, and that
continue to display them today, although they have not been
through and may not qualify for certification under Green
Globe 21. The lack of monitoring and recertification of
these companies has damaged Green Globe’s credibility as
an independent certification agency.131
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Effective Processes for Accrediting Certifiers

While some certification bodies, such as Costa Rica’s CST,
are small enough in scale to conduct certification assess-
ment themselves, most rely on accreditation of certifiers.
The certification bodies—the “owners” of the certification
system—establish standards for accreditation, accredit
certifiers, and monitor their performance to ensure that they
are adequately upholding the standards of the certification
system. Certifiers that fail to do so can, in theory, lose their
accreditation. Because certifiers are the ones in the field, in-
terpreting and applying the standards on a day-to-day basis,
effective accreditation of the certifiers is crucial to main-
taining the legitimacy of a certification system.

Effective accreditation standards and processes can en-
sure that certifiers are independent and impartial, so that
they produce fair and consistent certification decisions. Cer-
tification bodies should therefore seek to eliminate potential
conflicts of interest that would threaten this impartiality.
However, as the Rainforest Foundation report indicates, the
FSC permits—and even creates—various conflicts of inter-
est for the organizations that it accredits. First, the FSC al-
lows certifiers to also offer forest consultancy services, cre-
ating a major incentive for certifiers to certify forest opera-
tions (who are often the same clients who have paid them for
their consultancy services).132 A key safeguard to avoiding
this type of conflict of interest, adopted by several accredita-
tion programs, would be to prohibit certifiers from even of-
fering informal advice.133

Second, the FSC-accredited certifiers have strong finan-
cial incentives to certify as many forest operations as possi-
ble, even when they do not comply with FSC principles.134

The Rainforest Foundation report notes that there is exten-
sive competition among FSC-accredited certifiers for certif-
ication business, which can be quite lucrative. In order to at-
tract customers, certifiers impose the least stringent stan-
dards they can, and often ignore failings and defects that
would prohibit certification.135 Moreover, the FSC lacks
sufficient monitoring or disciplinary procedures to ensure
compliance by certifiers, which further perpetuates their
lack of accountability. According to the report, there is little
oversight of certifiers by the FSC, even after corrective ac-
tion requests have been issued against them; the step of sus-
pension of accreditation has been taken only once, despite
the fact that there have been many reasons for serious con-
cern about the quality of the work of various certifiers; and
although the FSC manual allows the FSC to carry out unan-
nounced inspection visits, this has never been done.136 The
Rainforest Foundation recommended that the FSC elimi-
nate accreditation of independent certifiers, and instead re-
quire forest managers to seek certification directly from the
FSC International Secretariat. The Secretariat would ap-
point assessors, who would be approved by a national work-
ing group in the country, and the Secretariat would make

certification decisions on the basis of recommendations
provided by the assessors.137 Many of the conflict of interest
problems could also likely be minimized by more consistent
oversight and unannounced inspection of certifiers, as well
as more credible sanctions for noncompliance, including re-
moval of accreditation.

A certification body must also ensure that its standards
that are applied in the field are in fact consistent with the cer-
tification system. The Rainforest Foundation report found
that although the FSC technically requires certifiers’ spe-
cific assessment systems to reflect the FSC Principles and
Criteria, it has accredited ones that are not actually equiva-
lent. For example, the FSC requires that certifiers include in
their assessment systems a definition of “major failings,”
the problems and issues that would mandate denial of certif-
ication to a forestry operation. However, according to the re-
port, this requirement has been largely ignored, as the FSC
has accredited certifiers that have failed to define what
would constitute a “major failing.” Without a definition of
“major failing,” there is almost nothing a forestry manager
can do that would necessitate a denial of certification.138

The Kimberley Process diamond certification system
also raises interesting issues about monitoring the certifiers,
as the certifiers in this system are national governments. If a
government is corrupt, ineffective, or “captured” by indus-
try, can an international body prevent or remove its “accred-
itation” to certify diamonds as conflict-free? Under the
Kimberley Process agreement, the answer is effectively:
“No.” There is no independent assessment of a govern-
ment’s ability to comply in order for it to become a partici-
pant: a government simply needs to assert that it is “willing
and able to fulfil the requirements of the system,” and there
is no real mechanism to determine whether the government
is actually able to fulfil the requirements. Moreover, once a
government becomes a participant to the system, there is es-
sentially no independent investigation allowed into its cer-
tification practices unless there is “credible evidence” of
“significant noncompliance,” and the government consents
to the investigation. Several experts, including the U.S.
General Accounting Office (GAO),139 have suggested that
there should be more monitoring of national governments’
compliance in this system. Effective monitoring would in-
clude routine review missions at least once every two years
to examine whether there is a designated export/import au-
thority; whether all diamond mines are licensed (and
whether others are prohibited from mining); whether all
miners are licensed; whether there are up-to-date produc-
tion statistics and a computerized database of producers;
whether all buyers, sellers and exporters are keeping the
requisite records; whether forgery-proof certificates are be-
ing used; whether the importing authority is notifying ex-
porters of import confirmation; whether tamper-proof con-
tainers are being used; and whether there are sufficient num-
bers of qualified inspectors.140
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Reliable Ways to Distinguish Legitimate From
Nonlegitimate Goods

Because certification relies largely on market forces, con-
sumers must have reliable information to distinguish legiti-
mate from nonlegitimate goods. In some limited cases, such
as an all-out ban on certain goods, consumers may be able to
physically distinguish legitimate from nonlegitimate goods.
For example, until recently, Convention on International
Trade in Endangered Species (CITES) banned all sales of
ivory to protect elephants from poaching. Thus, consumers
could easily tell that any ivory being sold was illegally har-
vested. However, at a recent CITES convention, delegates
agreed to one-time sales of stockpiled ivory by Botswana,
Namibia, and South Africa in 2004. The CITES statement
said that the permission for the one-time sale would be su-
pervised through a “rigorous” control system.141 In order for
any control system to work, there must be some way to dis-
tinguish the legal ivory from the illegal, poached ivory.
Since there is no intrinsic way to tell the difference, any such
system would likely have to rely on some sort of certifica-
tion system to distinguish the two. However, this kind of
certification requires effective monitoring and enforcement
at each link in the chain of custody. Unless the certification
system is closely monitored and enforced, illegal ivory will
find its way into the legal market, thus providing incentives
for poaching. Kenyan wildlife officials, who recently made
their biggest seizure of ivory in three years, fear that the de-
cision to allow the one-time sale of ivory stockpiles is al-
ready encouraging poachers and illegal dealers.142 In addi-
tion, conservationists in countries as far away as India worry
that the release of African stockpiles will make poaching
and smuggling of Indian elephants easier.143

Where it is impossible to physically distinguish between
legitimate and nonlegitimate products, consumers must rely
on certification seals or labels. However, there is often a pro-
liferation of labels, as industry has learned that they can be
used to their advantage. This can often have the effect of
confusing the consumer. For example, in eco-tourism certif-
ication, the plethora of eco-labels has confused consumers
and undermined the credibility of eco-tourism certification
programs. In a number of countries, there are several com-
peting and overlapping certification programs, making it
difficult for consumers to distinguish among them. In Costa
Rica, at least four programs—CST, New Key, Green Globe,
and ECOTEL—have all rated accommodations based on
their environmental performance.144

The best solution to consumer confusion is consumer ed-
ucation. Educated consumers will know what to look for in
assessing certified products, such as chain of custody certif-
ication and independent verification. In most industries, few
certification systems actually offer such protections, so the

ones that do stand out as the most credible among consum-
ers. Another way to address the problem of consumer confu-
sion is for the government to adopt a certification system, as
happened in the case of organic food labeling in the United
States. The government label could then potentially provide
a consistent, reliable baseline standard for consumers. How-
ever, although the government label may help to combat
consumer confusion, it also risks misleading consumers if
its standards are less strict than other prevailing systems.
For example, leading organic producers in the United States
have criticized the government’s organic food certification
and labeling system as being insufficiently protective, and
have strongly opposed the government’s regulatory monop-
oly on such certification.145

Even more reliable methods for consumers to distinguish
between legitimate and nonlegitimate goods may lie in tech-
nology. For example, technological innovations (such as di-
amond bar coding) can make chain of custody certification
for diamonds more effective by limiting opportunities for
corruption and tampering. A recent study by Global Witness
noted that currently there are systems that can: calculate and
record the individual profiles of rough diamonds; confirm
the identity of a parcel of stones that has been registered with
this method; mark rough diamonds with individual bar
codes or other readable inscriptions; mark cut diamonds
with bar codes and logos; identify and verify the identity of
cut or rough diamonds that have been coded; and record and
verify the individual optical signature that a cut diamond ex-
hibits using laser refraction.146 Similar types of technology
may exist or be developed to assist consumers in distin-
guishing legitimate from illegitimate products in other cer-
tification systems.

Participation of All Stakeholders

Public involvement in certification systems, throughout the
standard-setting, certification assessment, and monitoring
stages, can help to ensure that the certification system meets
the specific needs of local communities. By advancing com-
munity needs, a certification system in turn can generate
public support for the system, increasing the demand for
certification and the amount of product being certified. For
example, by meeting the needs of local farmers, fair trade
coffee certification generates community support and is
able to expand in scope and coverage. In addition, local
communities may enhance the effectiveness of a certifica-
tion system by providing valuable input, such as informa-
tion on the organization being assessed, objective evidence
of compliance or noncompliance with requirements, or
other information that may not be apparent to auditors.
While several certification systems profess to consider
stakeholder views and require public consultation, few actu-
ally have included meaningful public participation in the
certification process. Case studies on public participation in
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the FSC certification system provide examples of the extent
of public participation, both in developing the certification
system and in shaping individual certification decisions.

As discussed above, the FSC requires a multistake-
holder process of developing regional or national stan-
dards based on the FSC’s global Principles and Criteria.
The Rainforest Foundation reports that these regional or
national working groups and standard-setting processes
have generally been inclusive and effective at promoting
dialogue between interest groups.147 The FSC process in
British Columbia, for example, carefully maintained mul-
tistakeholder representation by setting up an extra cham-
ber specifically to represent indigenous people, and by ac-
tively seeking out people that were normally excluded
from forestry decisionmaking and bringing them together
to draft regional standards.148 Similarly, the Saami, an in-
digenous group in Sweden, was able to effectively partici-
pate in national standard-setting processes, helping to cre-
ate forestry management standards that preserve their tra-
ditional, forest-based livelihoods.149

At the same time, the Rainforest Foundation report also
pointed to counter-examples in which the public had not had
meaningful participation in the standard-setting process.
For example, in Ireland, the balance of power was deliber-
ately manipulated to ensure that economic interests would
have a decisive share of the votes150; in Malaysia, social
stakeholder groups withdrew when it became clear to them
that their presence would only legitimize a process that did
not actually attempt to take their concerns into account151;
and in Ontario, the provincial government tried to bypass re-
gional multistakeholder standard-setting processes by at-
tempting to strike a mutual recognition deal with FSC-Can-
ada.152 On balance, however, it seems that certification de-
velopment processes are often open to public involvement,
and the public—or at least some component of the public
with the capacity to do so—has regularly played a meaning-
ful role in such processes.

In contrast, public participation in the FSC seems to be
much more limited in individual certification decisions. Ac-
cording to the Rainforest Foundation report, although the
FSC principles require certifiers to consult with stake-
holders in making certification decisions, they provide little
guidance as to how stakeholder views are to be considered.
Because certifiers have a strong financial incentive to cer-
tify forest operations, they often neglect the views of local
communities. Moreover, the report noted, certifiers’ ability
to assess complex land tenure questions and issues con-
cerning indigenous peoples can be limited.153 Both factors
result in little consideration of community needs and views
in individual certification decisions, in spite of the FSC prin-
ciples and often regional or national standards requiring
such consideration.

For example, in SmartWood’s certification of the Perhu-
tani Forest in Java, local concern over corruption and ten-
ure rights were ignored altogether in the assessment pro-

cess.154 Similarly, notwithstanding a public summary report
from its assessment team indicating pervasive land tenure
problems expressed by villagers, an FSC-accredited
certifier vouched for the Forestry Industry Organization in
Thailand without providing any evidence that these prob-
lems were even considered in the final certification deci-
sion.155 Public participation in individual certification deci-
sions would likely improve if the certification body (in this
case, the FSC) were to provide clearer guidance on public
consultation. For example, the certification body could re-
quire a specified minimum number of consultations, educa-
tional and information dissemination efforts to enable the
public to effectively participate in the consultation process,
and direct outreach to communities to ensure all elements of
the community are consulted with. In addition, the certifica-
tion body would need to exercise greater oversight over cer-
tification decisions, and require that certifiers have suffi-
cient experience with and understanding of public participa-
tion issues.

Public reporting and complaint mechanisms can help to
ensure that certification systems remain accountable to the
community. While certification systems may provide for
such mechanisms, marginalized stakeholders may have dif-
ficulty accessing them. For example, the Rainforest Foun-
dation’s investigation of the FSC illustrates some of the ob-
stacles faced by such stakeholders: documents explaining
the complaint procedure are long, highly legalistic, and
available only in English; complainants are required to de-
posit money to defray the costs of investigating a complaint;
only FSC members are permitted to complain; and the time-
liness requirements can be difficult for small NGOs to com-
ply with.156

Similarly, lack of capacity or resources may exclude
marginalized stakeholders from other aspects of certifi-
cation procedures, such as standard-setting or consulta-
tion in individual certification decisions. For example,
important groups (such as indigenous peoples) may be
invited to attend standard-setting meetings, but may not
have the resources to travel or a representative able to
understand and provide input to the process. Similarly,
an illiterate community may be invited to submit written
public comments, but would be ill-equipped to do so.
Therefore, capacity-building programs and resources for
local communities should be a key component of a certifi-
cation system.

Transparency Throughout the Certification Process

Transparency is vital for stakeholders to trust that a certifi-
cation assessment is not being manipulated by special inter-
ests, is free of corruption, and is consistent with the stan-
dards of the certification system. Transparency helps to pre-
vent against “greenwash”—certification systems that ap-
pear to be ecologically friendly when they are not. Transpar-
ent certification systems allow the public to access key cer-
tification procedures and documents, thus enabling the pub-
lic to make its own decision about whether or not the result
is acceptable and to more effectively participate in the cer-
tification system.

NEWS & ANALYSIS
Copyright © 2004 Environmental Law Institute®, Washington, DC. reprinted with permission from ELR®, http://www.eli.org, 1-800-433-5120.

4-2004 34 ELR 10331

147. See Rainforest Foundation, supra note 14, at 32.

148. See id. at 109.

149. See id. at 32.

150. See id. at 115.

151. See id. at 124-235.

152. See id. at 112-13.

153. See id. at 39.

154. See id. at 73.

155. See id. at 66.

156. See id. at 45.

http://www.eli.org


Public participation and consultation are key to the trans-
parency of a certification system. As discussed above, pub-
lic consultation helps to make stakeholders more aware of
the issues, and in turn, enables them to provide valuable in-
put into certification procedures and decisions. In order to
increase transparency, public consultation should include a
diverse and representative range of people and appropriate
consultation methods to enhance participation by all.

In addition, transparency can be enhanced by making in-
formation easily accessible and publicly available to stake-
holders. This should include information on the certification
body, the accreditation process, and the accredited certifier,
which would allow the public to assess the independence
and effectiveness of the accrediting and accredited organi-
zations. The Rainforest Foundation’s study of the FSC re-
veals that this information may not be provided, even where
certification bodies claim to do so. For example, although
the FSC claims to provide annual “summary reports” of the
accreditation process, they are not routinely made available
to the public, and the public receives no information about
corrective action requests involving accredited certifiers.157

Access to this kind of information is necessary to maintain
the credibility and effectiveness of a certification system.

The public should have access to information on the cer-
tification standards, guidelines for interpretation, and as-
sessment and monitoring procedures. A good model for this
is the FSC regional working group in British Columbia that
provided not only the standards developed, but also all re-
lated methodologies and a chronicle of the standard-setting
process to the public.158

Finally, the public should have access to the full range of
factual documents necessary to understand the basis of cer-
tification decisions, such as full certification assessment re-
ports, including any findings of nonconformance with the
standards, and post-certification compliance reports. This is
an area that most certification systems are only starting to
address. The Rainforest Foundation reported that the public
has very little information about the basis for FSC certifica-
tion assessments, finding that the public certification sum-
mary reports do not provide enough information for the pub-
lic to determine whether certification was conducted rigor-
ously and that there are sometimes significant discrepancies
between the public report and the full report.159 Although
some restrictions on public disclosure may be necessary to
protect commercial confidentiality, these restrictions
should be narrowly construed so as to protect only the truly
sensitive trade or business information. In addition, be-
cause the costs of producing and distributing the required
public information may often be prohibitive for small-
scale enterprises, certification systems should include pro-
cesses to assist small-scale enterprises in complying with
their public disclosure obligations, such as financial and
technical assistance or simplified disclosure requirements
for such enterprises.

Capacity-Building

Certification depends on the capacity of certifiers to imple-
ment the system, as well as the capacity of participants to

seek and maintain certification. Both developing countries
and smaller scale operations often lack sufficient capacity to
implement and participate in certification systems. There-
fore, in order to ensure effective implementation and partic-
ipation, a certification system would need to build in mecha-
nisms to improve the capacity of these groups.

Natural resources are often found in developing countries
that lack the capacity to implement certification systems,
posing significant obstacles to implementation of interna-
tional certification systems. For example, many African
countries rich in diamond resources—including Sierra Le-
one, Namibia, Angola, and the DRC—lack strong inspector
training, computers to record data, and high-level technol-
ogy to identify conflict diamonds. Such lack of capacity is
often reflected in differential rates of participation in certifi-
cation systems. For example, most certified forests are
found in developed countries—in fact, just two developed
countries (Sweden and the United States) account for 61%
of FSC-certified forests around the world.160 In effect, cer-
tification has identified good current practice, mainly in the
richer nations with the capacity to participate in and imple-
ment certification programs, leaving the worst forestry
problems in the developing countries largely unaffected.
There is therefore a strong need for capacity-building pro-
grams for developing countries.

Capacity-building programs are also needed to enhance
the ability of smaller scale operations to participate in cer-
tification systems. Currently, 85% of FSC-certified wood
comes from large-scale forestry operations,161 suggesting
that there are deterrents to participation by smaller opera-
tions. One such deterrent has been the potentially high cost
of FSC certification for small-scale forestry enterprises.
The FSC has developed some ways to lower the costs of
certifying these small-scale enterprises in order to increase
their participation. One approach has been through group,
or “umbrella,” systems under which the combined forest
area of all participants is viewed as a single management
unit. Umbrella certifications have cut the cost to roughly
one-tenth of that of the usual single forest certification
price.162 The FSC also offers less complex certification
procedures for small operations that are not part of a group
system. Another model created to assist small-scale forest
enterprises is the U.K. Woodland Assurance Scheme, a
state-created alternative certification system made inten-
tionally compatible with the FSC’s requirements. Under this
system, forest owners who are already in compliance with
the U.K’s National Forestry Standard can enjoy the benefits
of FSC certification with only modest additional work and
significantly reduced costs and bureaucracy. In addition to
cost, technological know-how often deters small-scale op-
erations. In particular, standards can often be too compli-
cated, technical, and lengthy for small-scale foresters, par-
ticularly those in developing countries who often do not
have formal forestry training or are illiterate. One solution
can be for certification organizations to provide simplified
standards and capacity-building workshops targeted to
small-scale foresters.
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Reduce Incentives for Smuggling

Smuggling can undermine the effectiveness of a certifica-
tion system. For example, if the Revolutionary United Front
were able to smuggle conflict diamonds out of Sierra Leone
and enter them into legal trade, the diamond certification
system would not be effective in cutting off its source of
funding. Rather, the certification system would simply
serve as a public relations boost for the diamond industry,
providing consumers with a false sense of security and hav-
ing little real impact on the trade in conflict diamonds.
Therefore, it is important to reduce incentives for smug-
gling, and increase incentives for entering products into le-
gal trade.

There are a number of financial incentives that can be
used to target the often well-established culture of smug-
gling surrounding many natural resources. For example, in
Sierra Leone, the government auctions any illegally har-
vested or conflict diamonds that it confiscates, distributing
40% of the proceeds to the person responsible for confisca-
tion.163 This helps create incentives for disclosure, open-
ness, and accountability. In addition, the government has
made diamond-producing communities stakeholders in the
correct operations of export systems by distributing 0.75%
of the value of all export taxes to these communities. This
has created incentives for disclosure by the people who are
most likely to have the information and increased incen-
tives for legal trade of diamonds, thus resulting in greater
tax revenue for the government and funding that the pro-
ducing communities can use towards development and
mining reclamation.164

In mandatory government certification systems, such as
those for diamonds, certification may actually increase in-
centives for smuggling, unless adequate safeguards are
taken. Because these systems require that all exported dia-
monds be accompanied by a government-issued certificate
and have in place various mechanisms to detect conflict dia-
monds, traders of conflict diamonds would be more likely to
try to smuggle them than go through legitimate government
channels where they could be detected and confiscated. In
order to reduce smuggling in this situation, it is necessary to
convince as many diamond traders to register and do busi-
ness through legal channels as possible. This means enhanc-
ing access to import and export licenses, as limiting the
number of license holders could lead to corruption and in-
creased smuggling, making license holders “gatekeepers”
to diamond transactions.165 Another key safeguard—one
that is conspicuously missing from the Kimberley Process
agreement—is a mandatory, auditable “chain of warranties”
from the mine or field to the customer. Under the Kimberley
Process agreement, the mandatory chain of custody ends at
the point of import, and participation in the subsequent in-
dustry chain of warranties is voluntary. Therefore, smug-
gled conflict diamonds can enter legal trade at that point in
the chain.

Another safeguard against smuggling is a legal prohibi-
tion on carrying large quantities of cash without proper doc-
umentation. This is common banking practice in Europe and

the United States, and would help to differentiate legitimate
traders from smugglers.166

Avoiding Conflicts With World Trade Organization
(WTO) Obligations

The WTO’s treaties and rules present potential obstacles to
enacting a certification system. The WTO’s stated objective
is to prevent impediments to free trade, and because certifi-
cation systems often have the effect of restricting trade
based on how a product was made, they can give rise to
claims that a specific system or regulation poses a barrier to
free trade. A review of the WTO jurisprudence suggests that
there may be circumstances in which a certification system
could constitute a barrier to international trade in violation
of a government’s WTO obligations. However, there are
numerous exceptions that should accommodate various
types of certification systems, and it should be possible to
design systems so that they adequately conform to one of
these acceptable exceptions in order to avoid conflicts with
WTO obligations.

The Legal Obligations

The WTO obligations of most relevance are the General
Agreement on Tariffs and Trade (GATT)167 and the Agree-
ment on Technical Barriers to Trade (TBT).168 The GATT
was created in 1947 to liberalize trade between nations. In
1994, the GATT was incorporated into the WTO, a larger
agreement and a formal institution. The TBT was created in
1994 and is also a WTO agreement.

Although there are other agreements that may be relevant
in the contexts of specific certification initiatives, e.g., the
Agreement on Government Procurement, the General
Agreement on Trade and Services, the Agreement on the
Application of Sanitary and Phytosanitary Measures, these
are beyond the scope of this Article.

GATT

The GATT is the broader of the two agreements, applying to
a variety of government measures that restrict trade in
goods. The main GATT rules are provided in Articles I, III,
and XI. Article I contains the Most-Favored-Nation (MFN)
provision, prohibiting any measures that discriminate be-
tween “like products” from different Member countries. Ar-
ticle III contains the National Treatment provision, prohibit-
ing any measures that discriminate between foreign and do-
mestic “like products.” Finally, Article XI prohibits any
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163. See U.S. Agency for International Development, supra note
113, at 13.

164. See id. at 20-21.

165. See id. at 8.

166. See id. at 15.

167. General Agreement on Tariffs and Trade, Oct. 30, 1947, 61 Stat. A3,
55 U.N.T.S. 187 [hereinafter GATT]. Prior to the Final Act, the orig-
inal GATT was applied through the Protocol of Provisional Applica-
tion. Protocol of Provisional Application of the General Agreement
on Tariffs and Trade, opened for signature Oct. 30, 1947, 61 Stat.
A2051, 66 U.N.T.S. 308. The rules of the GATT now constitute the
principal rules of a larger agreement and formal international institu-
tion, the World Trade Organization (WTO). General Agreement on
Tariffs and Trade: Final Act Embodying the Results of the Uruguay
Round of Multilateral Trade Negotiations (Apr. 15, 1994), reprinted
in Law and Practice of the World Trade Organization (Jo-
seph F. Dennin ed., 1996).

168. Agreement on Technical Barriers to Trade, Apr. 15, 1994,
Marrakesh Agreement Establishing the World Trade Organization,
Annex 1A [hereinafter TBT Agreement].
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quantitative restrictions, such as bans, quotas, or import li-
censes, on the import or export of “like products.”

The GATT also provides for certain exceptions to these
rules. Article XX(b) permits measures “necessary to protect
human, animal or plant life or health,” even if they are found
to violate Articles I, III, or XI. “Necessary” in this context
means that there are no reasonably available alternative
methods that are less trade-restrictive.169 In addition, Article
XX(g) permits measures “relating to the conservation of ex-
haustible natural resources.” A measure “relating to” the
conservation of exhaustible natural resources is one that is
“primarily aimed at” conservation of those resources.170

Even if a measure falls under one of these exceptions,
the introductory clause (or chapeau) of Article XX pro-
vides that it cannot be applied in an arbitrary or unjustifi-
able way, or as a disguised restriction on trade. For exam-
ple, in the Shrimp/Turtle171 case, the WTO Appellate Body
found that the U.S law banning the import of shrimp caught
without turtle exclusion devices (TEDs) was implemented
in an arbitrary and unjustifiable manner and was therefore
inconsistent with the “chapeau.” In this case, the Appellate
Body found several aspects of implementation to be prob-
lematic. First, because the U.S. law only allowed for certif-
ication on a country-by-country basis, based on the coun-
try’s laws, it would effectively ban the import of even
shrimp caught with TEDs in a country that permitted the
catching of shrimp without TEDs. In addition, the U.S.
measure provided inadequate opportunities for foreign
countries or shrimp fisherman to appeal U.S. government
decisions on certification. Finally, the U.S. government
had imposed this ban without attempting to negotiate a
multilateral solution to protect sea turtles with countries
subject to the embargo. These factors led the Appellate
Body to conclude that the U.S. import ban was inconsistent
with the WTO.

Measures restricting nonproduct related process or
production methods (PPM),172 such as the U.S. ban in
Shrimp/Turtle, have often raised controversy over their
WTO-consistency. In the early 1990s, the GATT panel
disfavored measures restricting nonproduct related PPMs,
as evidenced by its decision in the first Tuna/Dolphin173

case. This case arose from the U.S. ban on tuna from coun-
tries that allowed tuna harvesting methods inconsistent with
U.S. “dolphin-safe” fishing regulations. The panel found
that this PPM-based measure was a quantitative restriction
in violation of the GATT Article XI, and could not be justi-
fied as “necessary” under the Article XX conservation ex-
ception. Although this decision was never adopted by the
GATT panel, it pointed to the difficulties countries could
face in enacting PPM-based certification measures for pub-
lic policy purposes. However, in the Shrimp/Turtle174 case,
the WTO Appellate Body effectively reversed the concep-
tual basis of the Tuna/Dolphin decision. In this case, the Ap-
pellate Body indicated that under GATT Article XX(g),
countries could use nonproduct-related PPM-based mea-
sures in order to pursue environmental objectives, so long as
they are consistent with the Article XX “chapeau.” Here, the
Appellate Body found that the U.S. shrimp embargo vio-
lated the Article XX “chapeau” because it was applied in an
arbitrary and discriminatory manner, as discussed above.
Nonetheless, this was a landmark decision in establishing
that PPM-based measures could in fact be WTO-consistent
in certain circumstances. This was subsequently confirmed
in the Shrimp/Turtle implementation review panel deci-
sion,175 in which the WTO panel and Appellate Body found
that revised U.S. shrimp import restrictions (which are
PPM-based but treat the countries involved more fairly) do
not violate WTO obligations.

Finally, Article XXI of the GATT allows Members to take
measures “necessary” to protect their essential security in-
terests or to act in pursuance of their U.N. peace and security
obligations. Article XXI embodies the concept of national
sovereignty, respecting the right of nations to protect them-
selves from external threats. For this reason, Article XXI is
written broadly and allows nations greater latitude than the
general exceptions under Article XX.176 Legislative history
indicates that drafters intentionally separated the Article
XXI security exception from the general exceptions under
Article XX, which, unlike the security exception, are sub-
ject to the anti-discrimination requirement of the Article XX
“chapeau.”177 This provision has rarely been invoked, but
arguably constitutes a strong authority to justify a country’s
certification system, particularly if created through multilat-
eral negotiations and to control armed conflict.
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169. See GATT Panel Report on Thailand—Restrictions on Importation
of and Internal Taxes on Cigarettes, Nov. 7, 1990, GATT B.I.S.D.
(37th Supp.), ¶ 75. In determining whether a more GATT-consistent
approach is reasonably available, it is necessary to consider the “vi-
tality” or importance of the policy objective and the extent to which
an alternative measure would contribute to achieving this objective.
See WTO Appellate Body Report on European Commu-
nities—Measures Affecting Asbestos and Asbestos-Containing
Products, WT/DS135/AB/R, ¶ 172 (Mar. 12, 2001).

170. United States—Standards for Reformulated and Conventional Gas-
oline, WT/DS2/AB/R, at 18 (Apr. 29, 1996).

171. WTO Appellate Body Report, United States—Import Prohibition of
Certain Shrimp and Shrimp Products, WT/DS58/AB/R (Nov. 8,
1998) [hereinafter Shrimp/Turtle].

172. PPM-based measures are those that discriminate between products
based on how they are produced. Nonproduct-related PPMs are
those that do not affect the product’s physical or other identifiable
characteristics. For example, as discussed in the context of the
Shrimp/Turtle case, the method of harvesting shrimp does not im-
pact the actual physical composition of the shrimp itself. Therefore,
the U.S. import ban on shrimp harvested from countries that do not
require the use of TEDs would constitute a nonproduct-related
PPM-based measure.

173. GATT, United States—Restrictions on Imports of Tuna, DS21/R,
Sept. 3, 1991, B.I.S.D. (39th Supp.) (unadopted). There were two

Tuna/Dolphin cases. In the first case, known as “Tuna/Dolphin I,”
Mexico requested a GATT panel in 1991 to challenge U.S. export re-
strictions on Mexican tuna under the U.S. Marine Mammal Protec-
tion Act. In the second case, known as “Tuna/Dolphin II,” the Euro-
pean Union lodged a complaint in the GATT panel, leading to a sec-
ond panel report on the issue. For a detailed discussion of GATT case
law on PPMs, see International Institute for Sustainable

Development and Centre for International Environmen-

tal Law, The State of Trade Law and the Environment:

Key Issues for the Next Decade 8-23 (2003), available at
http://www.iisd.org/trade/pubs.htm (last visited Apr. 23, 2003).

174. Shrimp/Turtle, supra note 171.

175. GATT Panel Report, United States—Import Prohibition of Certain
Shrimp and Shrimp Products, Recourse to Article 21.5 by Malaysia,
June 15, 2001, WT/DS58/RW; WTO Appellate Body Report,
United States—Import Prohibition of Certain Shrimp and Shrimp
Products, Recourse to Article 21.5 by Malaysia, Oct. 22, 2001,
WT/DS58/AB/RW.

176. See Price, supra note 3, at 20.

177. See id.
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Agreement on TBT

The TBT Agreement emerged as a response to the increased
use of technical standards, such as import restrictions on the
size, quality, and labeling of products, as nontariff barriers
to trade. The TBT Agreement regulates the use of both man-
datory “technical regulations” imposed by governments,
and voluntary “standards,” including standards imposed
by NGOs.

Technical regulations are permitted under the TBT
Agreement as long as they meet the MFN and National
Treatment requirements178 and are not more trade-restric-
tive than necessary to fulfill a “legitimate” objective, such as
protection of human health or safety, plant or animal life or
health, or the environment.179 Government labeling require-
ments, for example, are permitted under the TBT Agree-
ment as necessary to fulfill the legitimate objective of pro-
tecting human health and safety.180

Although government eco-labeling requirements are
generally considered legitimate “technical regulations” un-
der the TBT Agreement, potential trade disputes can arise
with respect to eco-labeling requirements based on
nonproduct-related PPMs. Some have argued that the most
favored nation and national treatment provisions of the TBT
Agreement prohibit labeling requirements that distinguish
between “like products” based on their PPMs. Many devel-
oping countries, in particular, have resisted PPM-based la-
beling requirements because such labels could limit their
market access based upon the environmental or social stan-
dards of developed countries.181 The United States has also
strongly criticized the European Union’s development of
mandatory labeling requirements for genetically engineered
food as impermissible PPM-based measures under the TBT
Agreement.182 At the same time, such PPM-based labeling
requirements have been widely used by the United States
and others,183 and have not yet been subjected to WTO chal-
lenge.184 However, WTO members have recognized the
need to further study the issue of environmental labeling un-
der the WTO rules.185

In contrast to mandatory government technical regula-
tions, “standards” are defined under the TBT Agreement as
voluntary, approved by a “recognized body,” and intended
for common and repeated use.186 The TBT permits the use of
such standards. The use of an international standard is pre-
sumed to be consistent with the TBT Agreement.187 If an
NGO issues the standard, governments are required to take
reasonable measures to ensure that the NGO complies with
the Code of Good Practice for the Preparation, Adoption,
and Application of Standards (Code of Good Practice).188

The Code of Good Practice requires that standards not cre-
ate unnecessary obstacles to trade,189 that they be based
upon relevant international standards where possible,190 and
that they not duplicate or overlap with standards issued by
other bodies.191

Application to Certification Systems

Voluntary Nongovernmental Certification Systems

A voluntary, nonbinding certification system developed
by nongovernmental actors, which does not depend on
government participation, would not likely raise any WTO
concerns. An example of such a system would be the FSC
timber certification system, which was developed by
NGOs and relies solely on private, market-based incen-
tives, with no government enforcement. FSC certification
has avoided WTO conflicts due to its voluntary, nongov-
ernmental nature.

Voluntary, nongovernmental certification systems do not
raise GATT issues because they are developed and imple-
mented by NGOs, and only governments are required to
comply with GATT. They are also unlikely to raise TBT is-
sues, which would arise only if the NGO-issued certifica-
tion standards amounted to “standards” within the meaning
of the TBT, i.e., approved by a “recognized body” and for
common and repeated use. “Recognized body” is not de-
fined in the agreement, but probably would include large in-
ternational bodies like the ISO. Where such “standards” are
involved, governments are required to “take such reason-
able measures as may be available” to ensure that the NGOs
in their territories implementing this standard observed the
TBT Code of Good Practice.192 Even if the TBT would ap-
ply standards set by smaller nongovernmental certification
bodies—such as the FSC—it is unlikely that there would be
any formal trade challenge against such a certification sys-
tem, as it would be highly controversial politically.193 More-
over, no such certification system has sufficient economic
impact to justify the expenditure a WTO Member would
need to make in order to bring such a challenge.194 In addi-
tion, in the United States, any attempt to compel private cer-
tification organizations to comply with the TBT Code of
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180. See Chris Wold, Multilateral Environmental Agreements and the
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(last visited Apr. 13, 2003).

182. See id. at 6.
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184. See Harrison Institute, supra note 181, at 3 (noting that WTO
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cil, Trans Atlantic Consumer Dialogue, Briefing Paper and Recom-
mendations on Product Labels and Trade Rules, at http://www.
consumerscouncil.org/trade/tacd_0103.html (last visited Apr. 22,
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187. See Wold, supra note 180, at 865 (citing TBT Agreement, supra note
168, art 2.5).

188. TBT Agreement, supra note 168, Annex 3.
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Good Practice would arguably be subject to the restraints
imposed by the First Amendment of the U.S. Constitution,
as product labels constitute a protected form of speech.195

Government Involvement in Certification System

Government involvement in a certification system makes
it more susceptible to claims of WTO conflicts; but de-
pending on the design of the system, such conflicts are far
from insurmountable.

As seen in Shrimp/Turtle and Tuna/Dolphin I, if a govern-
ment participates in setting the standards for certification or
provides incentives or sanctions to give effect to a certifica-
tion system, e.g., an import ban, tax or regulatory relief,
government procurement requirements, this arguably could
be found to violate GATT Articles I, III, or XI. However, if
not applied in an arbitrary and unjustifiable manner, these
standards could be justified under Article XX(b) if their ob-
jectives are to protect human, animal or plant life or health
and there were no reasonably available less trade-restrictive
measure; or under Article XX(g) if primarily aimed at con-
servation of natural resources. The Shrimp/Turtle decision
confirms that even mandatory, government-imposed, non-
product-related, PPM-based measures can be WTO-consis-
tent, although such measures may face closer scrutiny under
the Article XX “chapeau.”

Government bans or embargoes on noncertified goods
may also face closer scrutiny than less trade-restrictive mea-
sures, such as eco-labeling requirements. Eco-labeling re-
quirements, such as the U.S. labeling program for “dol-
phin-safe” tuna,196 have been widely used and generally
raised fewer WTO concerns. However, government eco-la-
beling requirements are certainly not immune from claims
of WTO-inconsistency. For example, several tropical tim-
ber-exporting countries threatened to challenge the Aus-
trian government’s mandatory labeling requirement for
tropical timber, which completely excluded temperate tim-
ber from its purview.197 As a result of this opposition, Aus-
tria ultimately withdrew the measure, which would likely
have been found to be a disguised restriction on trade.
Therefore, like any other government-imposed certification
measure, eco-labeling requirements that are blatantly dis-
criminatory and protectionist will run the risk of violating
the GATT Article XX “chapeau.” Also, as discussed earlier,
PPM-based labeling requirements have given rise to trade
disputes under the TBT Agreement, such as the U.S. opposi-
tion to labeling requirements for genetically engineered
food and many developing countries’ opposition to PPM-
based labeling requirements generally. Because no country

has yet challenged such measures under the TBT Agree-
ment, their status under the WTO regime is unclear. How-
ever, labeling requirements will likely remain easier to
justify than more restrictive measures, such as all-out im-
port bans.

This raises the question of whether the Kimberley Pro-
cess certification system for diamonds—a governmental
ban on trade of noncertified diamonds—is consistent with
the WTO rules. In particular, the system’s ban on diamond
trading with nonparticipating countries could be viewed as a
violation of GATT Article XI’s prohibition against quantita-
tive restrictions. However, measures taken pursuant to the
Kimberley Process could arguably be justified under the
GATT Article XXI security exception, as such measures
would enhance the implementation of the U.N. Security
Council resolutions on limiting the trade in conflict dia-
monds, are designed to promote peace and security through
multilateral cooperation, and are thus consistent with the in-
tent of the exception.198

Multilateral Environmental Agreements

There are a number of multilateral environmental agree-
ments (MEAs) that specifically and intentionally restrict
trade. CITES,199 for example, specifically confers various
degrees of trade regulation on listed species. On its face,
CITES appears inconsistent with the GATT, as the GATT
prohibits discrimination between “like products” while
CITES does allow discrimination between like animal and
plant products if one originates in an area where the species
is threatened and the other does not. Another example is the
Montreal Protocol,200 which requires signatories to ban ex-
ports and imports of controlled substances from non-Parties
(although they can continue to trade in such products among
themselves). This trade discrimination against non-Parties
could be viewed as inconsistent with the MFN principle.
Similarly, the Basel Convention201 prohibits trade in hazard-
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195. See Rubin v. Coors Brewing Co., 514 U.S. 476 (1995) (striking
down federal ban on disclosure of alcohol content on beer labels). In
this case, the U.S. Supreme Court found that the product labels at is-
sue constituted a form of protected “commercial speech.” However,
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pacts of a product, may be treated as “political speech,” which has
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197. See TED Case Studies, Austrian Timber Export Ban, at http://www.
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04-15-01.asp (last visited Apr. 22, 2003) (U.N. General Assembly
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Council resolutions); Press Release, U.N. Security Council, Security
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at Halting Illicit Diamond Trade Used to Fuel Conflicts, Release
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2003/sc7648.doc.htm (last visited Apr. 25, 2003) (Security Council
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GAOR, 55th Sess., U.N. Doc. A/RES/55/56 (2001) (U.N. General
Assembly resolution calling on the international community to give
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matic measures to address the problem of conflict diamonds”).

199. Convention on International Trade in Endangered Species of Wild
Fauna and Flora, Mar. 3, 1973, 27 U.S.T. 1087, 993 U.N.T.S. 243.
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Sept. 16, 1987, S. Treaty Doc. No. 10, 100th Cong., 1st Sess. 1
(1987), 26 I.L.M. 1541.
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ous waste from developed to developing countries, which
could appear inconsistent with GATT’s prohibition against
quantitative restrictions such as bans.202

No country has yet challenged a trade-restrictive measure
of an MEA as being incompatible or inconsistent with the
WTO.203 This is because MEAs are multilateral treaties
equivalent in status and importance with the GATT. In fact,
more countries are participants to certain MEAs, such as
CITES, than are Members of the WTO.204 Therefore, in the
case of any alleged incompatibilities between the GATT and
an MEA, it is not clear which (if either) set of obligations
would prevail. This determination would need to be made
on a case-by-case basis, taking into account the subject mat-
ter of the treaties and of the dispute, the existence or absence
of conflict clauses in the affected treaties, and customary
rules of treaty succession and treaty interpretation embodied
in the Vienna Convention on the Law of Treaties.205 The re-
lationship of the WTO to MEAs is a complex one, and is still
unsettled under international law.

Some fear that the tension between MEAs and the free-
trade goals of the WTO may increase in the near future as the
use of trade restrictions in MEAs becomes more prevalent
and trade rules become more stringent.206 They have there-
fore argued that MEAs should be explicitly recognized
within the WTO trade regime.207

Summary on Compliance With WTO Obligations

A voluntary certification system that is developed and im-
plemented by an NGO or NGOs is unlikely to come into
conflict with the WTO. However, where a government par-
ticipates in a certification system by setting standards or
providing incentives or enforcement measures, a certifica-
tion system can become more susceptible to WTO conflicts.
Because such involvement could arguably pose a trade re-
striction, a government might need to justify it under a WTO
exception. There are numerous such exceptions, including:
GATT Article XX(b) for measures necessary to protect hu-
man, animal, or plant life and health; Article XX(g) for mea-
sures relating to the conservation of natural resources; or
GATT Article XXI for measures necessary to protect essen-
tial security interests or U.N. obligations. All of these mea-
sures, even those based on PPMs, can be justified if they are
not implemented in an arbitrary and unjustifiable manner. In
addition, for government labeling requirements, TBT Arti-
cle 2.2. provides an exception for technical regulations nec-
essary to fulfill a legitimate government objective, such as
protection of health and the environment.

A government’s participation in a certification system
can likely be crafted in a way that will be WTO-justified un-
der these exceptions. The WTO regime is likely to uphold
government participation in certification systems that are
transparent; fair; provide adequate notice and opportunity to
appeal certification decisions; based on strong environmen-
tal, health, or security justifications; rely on a closely corre-
lated means of achieving the justification; and are supported
by international agreement in the form of an MEA, U.N.
conventions or sanctions, or a U.N.-backed process. The
more closely a certification system conforms to these guide-
lines, the less likely it is to conflict with WTO obligations.

Conclusion

This Article illustrates how certification systems can be
used to promote good governance. Some, such as the
Kimberley Process certification system for diamonds, are
designed to advance governance directly by cutting off a
major source of revenue for armed conflict, and thus pro-
moting peace and stability. Others produce governance ben-
efits indirectly as byproducts of certification systems geared
toward environmental or social sustainability goals. For ex-
ample, certification systems that seek to improve environ-
mental or social sustainability—such as the FSC’s certifica-
tion of timber, Transfair’s certification of fair trade coffee,
or CST’s ecotourism certification—often ameliorate the
causes of economic and social strife that can give rise to
conflict, thus promoting peace indirectly.

Several certification systems include good governance
measures in their standards for certification. For example,
the Principles and Criteria of both the MSC and FSC require
certified entities to comply with national and international
law, thus creating incentives for the legal use of natural re-
sources. Similarly, the FSC’s chain of custody certification
tracks wood products from forest to consumer, fostering
transparency and potentially reducing illegal timber har-
vesting. Other examples of good governance measures
found in various certification systems include public com-
plaint mechanisms, which seek to increase access to jus-
tice for affected communities; and provisions for public
participation, consultation with local communities, and
access to information. Finally, certification can promote
investment in economic and human development by in-
creasing government tax revenues available for invest-
ment, protecting legitimate industry, and directly requiring
measures to promote economic and social well-being as a
condition for certification.

However, the full value of these potential benefits is not
often realized. Whether or not certification yields gover-
nance benefits depends on a multiplicity of factors, includ-
ing the design and structure of the certification system and
the capacity of Parties involved to participate in and imple-
ment the system. This Article has documented various fac-
tors that can undermine the effectiveness of certification
systems, including:

(1) relaxing of standards, for example through con-
ditional certification or percentage-based labeling;

(2) a lack of mandatory, independent, third-party
verification in many certification systems;

(3) perverse financial incentives that may com-
promise the independence of certifiers, even where
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certification systems require independent third-
party verification (for example, competition
among certifiers for certification fees, or conflicts
of interest created by allowing certifiers to provide
consultancy services);

(4) a lack of monitoring over time to ensure con-
tinued compliance, particularly if standards have
changed over time;

(5) failure to monitor at all points in the chain of
custody, which can allow resources to be “laun-
dered” through intermediary countries;

(6) ineffective oversight of accredited certifiers
by certification bodies, resulting in certification as-
sessments that do not conform to the certification
body’s standards;

(7) a lack of meaningful public involvement in
designing and implementing the certification sys-
tem, which can result in certification systems that
do not effectively meet the needs of communities
and thus lack community support;

(8) absence of technical, personnel, and finan-
cial capacity to effectively participate in or admin-
ister the certification system;

(9) corruption, in cases where governments are
involved in the implementation of certification sys-
tems; and

(10) actual or potential conflicts with the WTO
trade rules.

Notwithstanding these challenges, many of the imper-
fect certification systems discussed in this report have
yielded positive governance benefits. For example, evi-
dence suggests that following the implementation of Si-
erra Leone’s certification system, more diamonds are be-
ing traded in legal channels and more export tax revenue
from diamonds has flowed to the government. Certifica-
tion may also have played a role in bringing an end to An-
gola’s diamond-fueled civil war. The FSC certification
system, through its national working groups, seems to
have enhanced public participation in forestry decision-
making in countries with otherwise poor forestry gover-
nance. Coffee certification by Transfair USA has in-
creased the prices that farmers receive for their coffee.
ISO 14001 has promoted community consultation in
some instances.

Although these examples are anecdotal, they provide
concrete illustrations of how certification systems can and
have promoted good governance. While there have been
relatively few attempts to date to document and quantify
these benefits, there have been several efforts to assess the
environmental, social, and economic benefits of certifica-
tion. This Article points to the need for further in-depth re-
search to measure and document the governance benefits
of certification.

This Article has also identified some safeguards that can
be built into certification systems to enhance their effective-
ness. Safeguards can be implemented at various levels of a
certification system, including:

Standard-Setting:
(1) developing clear, specific, performance-

based standards, rather than systems-based stan-
dards or standards based on general principles,
making it easier to identify noncompliance;

(2) relying on conditional certification only
sparingly—and when used, engaging in adequate
monitoring to ensure conditions are complied with
within a reasonable period of time;

(3) simplifying standards where necessary to al-
low small-scale producers to participate in the cer-
tification system (for example, through processes
such as the FSC’s umbrella systems for small-scale
forestry operations);

(4) adopting standards that require chain of cus-
tody certification from production to consumer, in
order to minimize opportunities for smuggled
products to enter legal trade; and

(5) relying on standards developed and imple-
mented by NGOs, or where governments are in-
volved, developing standards that are fair, trans-
parent and supported by multilateral processes, in
order to avoid WTO challenges.

Certification Assessment and Accreditation:
(1) requiring independent third-party certifica-

tion assessment;
(2) requiring public review of certification deci-

sions and providing effective public complaint
mechanisms in order to enhance transparency and
legitimacy of certification assessments; and

(3) increasing oversight by the certification body
of its accredited certifiers through, for example,
unannounced inspections, review of certification
assessments and removal of accreditation in cases
of noncompliance.

Compliance-Monitoring and Enforcement:
(1) requiring independent, third-party compli-

ance-monitoring;
(2) where national governments are involved in

administration of certification standards;
(3) conducting international review missions to

ensure effective implementation and providing
technical and financial assistance for implementa-
tion if needed;

(4) ensuring compliance-monitoring over time,
particularly if standards have been updated;

(5) using technological innovations, such as dia-
mond bar coding, to limit the risks of corruption
and tampering in the chain of custody;

(6) creating incentives for the public to assist in
compliance-monitoring, such as Sierra Leone’s
system of compensating persons and communities
responsible for confiscation of conflict diamonds;
and

(7) issuing credible sanctions for noncompli-
ance, such as removal of benefits, e.g., a certifica-
tion seal, public disclosure of breach, remedial
measures, e.g., product recall or reparation of en-
vironmental damages, or expulsion from an in-
dustry association.

Capacity-Building:
(1) building the technical and financial capacity

of local communities and small-scale producers to
facilitate their ability to participate in the certifica-
tion system; and
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(2) educating consumers to enable them to iden-
tify “greenwash” and effectively select among
competing certification systems.

Existing social, political, and economic realities may,
however, often make it difficult or impossible to implement
these safeguards and recommendations. Moreover, certifi-
cation continues to face the problem of consumer confusion
over competing certification systems. As certification sys-
tems continue to proliferate and multiply, it is increasingly
difficult for consumers to make sense of them. There is no
guarantee that the certification systems with the most effec-
tive standards—in environmental, human rights, or gover-
nance terms—will “win” in the minds of consumers. Rather,
as certification systems compete for legitimacy amongst
each other, there is a danger that the one that dominates may
not in fact be the most protective, but just the one that, for
example, receives the best marketing and publicity. This
risk is particularly high where the certification system is fi-
nanced, supported, and implemented by the industry it seeks
to regulate.

Given the limitations of certification identified above,
how effective a tool is it for advancing governance goals? It
is certainly not a market-based panacea for all of the world’s
governance woes. Rather, it is one of several tools in the
toolbox, which, if used appropriately in the right situations,
can be extremely effective. Whether certification is appro-
priate and desirable in a given situation should be deter-
mined in conjunction with those most closely impacted by
the decision—the local community. For example, the Envi-
ronmental Law Institute (ELI) and the Peruvian Environ-
mental Law Society (SPDA) are currently working with lo-
cal communities in the Andes to explore the option of creat-
ing a certification system for mining operations in the re-
gion. In this process, ELI and SPDA are also helping the
communities to examine other means of preventing the po-
tentially destructive impacts of mining, such as by strength-
ening and participating in environmental impact assessment
procedures, negotiating impact-benefit agreements with
mining companies, or asserting their constitutional or legis-
lative rights to be consulted regarding mining development

in their communities. This approach recognized that certifi-
cation is not always the best tool to meet community
needs—and should be specifically assessed for its useful-
ness and acceptability in a given context.

Certification may also be more vulnerable when it relies
on government for its implementation. Government-imple-
mented certification systems are less likely to succeed in
times of serious political crises or upheaval, or where there
is endemic corruption and cronyism in the government. In
such situations, government-implemented certification can
promote rather than inhibit fraud, smuggling and corruption
by creating opportunities for government officials seeking
to line their pockets. Therefore, where the ability of govern-
ment to implement a certification system is severely com-
promised by political realities, other options may be more
effective. For example, independent third-party certifica-
tion that relies on accredited, accountable, nongovern-
mental certifiers may be able to avoid the corruption prob-
lems associated with government-implemented systems.
Alternatively, more blunt instruments than certifica-
tion—such as trade embargos, industrywide consumer boy-
cotts, international criminal sanctions, or travel bans for
country leaders—may be more appropriate in specific in-
stances. For example, under the U.N.-imposed trade sanc-
tions, although Angola and Sierra Leone were permitted to
continue selling government-certified diamonds, Liberia
was subject to a total embargo on all diamond sales.

In conclusion, where certification is contextually appro-
priate, it can be an extremely powerful tool, one that is pre-
cise and targeted, pinpointing the illegitimate trade without
hurting legitimate industry; one that can generate industry
support by providing valuable economic incentives; and
one that can harness the massive force of material consump-
tion to improve the environment, human rights, and gover-
nance around the world. Still, certification has yet to realize
its full potential for promoting good governance. By draw-
ing on the experiences and outcomes of existing certifica-
tion systems, this report has sought to illustrate some of the
safeguards and methodologies that can help enhance the ef-
fectiveness of certification systems and bring them closer to
achieving their ultimate goals.
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