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Green Business: Should We Revoke Corporate Charters
for Environmental Violations?

by Mitchell F. Crusto

ecent corporate financial scandals involving Enron,

Worldcom, Arthur Andersen, and others have led to
the passage of s1gn1ﬁcant leglslatlon effecting, inter alia,
corporate financial disclosure.! These recent financial re-
porting scandals raise red flags concerning corporate ac-
countability generally. This is an appropriate time to recon-
51der corporate accountability for environmental protec-
tion.” Additionally, environmental challenges continue in
the form of climate change. Industry and government con-
tinue to fail to achieve corporate self-regulation. One radical
proposal recently surfacing i is to revoke corporate charters
for environmental violations.’
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1. Sarbanes-Oxley Act of 2002, 15 U.S.C. §§7201-7266.

2. See Margaret Graham Tebo, Fertile Water, A.B.A. J., Feb. 2001, at
36-42 (noting that “conditions are good for environmental lawsuits
due to the success of Big Tobacco litigation, favorable law and new
science”). See also Activist Investor Says Climate Change Is a Gov-
ernance Issue, BUSINESS & THE ENV’T [hereinafter BATE], June
2002, at 1-4 (claiming that Exxon-Mobil Corporation executives are
losing a chance to increase equity value in setting climate change
policies). See also id., Sept. 2002, at 16 (noting that an investor filed
a derivative lawsuit against Massey Energy Company, involving the
sale of stock based upon insider information and mismanagement of
environmental policies that caused violations and declines in the
company’s stock price).

3. In September 1998, a group of citizens filed a “Complaint Lodged
With the Attorney General of California Under California Code of
Civil Procedure §803, California Corporations Code §1801 to Re-
voke the Corporate Charter of the Union Oil Company of California
(UNOCAL).” ROBERT BENSON, CHALLENGING CORPORATE RULE,
THe PeTITION TO REVOKE UNOCAL’S CHARTER AS A GUIDE TO CIT-
1IZEN ACTION (1999). For early works on the issue of revoking cor-
porate charters, see Thomas Linzey, Awakening a Sleeping Giant:
Creating a Quasi-Private Cause of Action for Revoking Corporate
Charters in Response to Environmental Violations, 13 PACE ENVTL.
L. Rev. 219 (1995); and Thomas Linzey, Killing Goliath: De-
fending Our Sovereignty and Environmental Sustainability Through
Corporate Charter Revocation in Pennsylvania and Delaware, 6
Dick. J. EnvrL. L. & PoL’y 31 (1997). Compare JAN WITOLD
BaraN, THE ELEcTION LAW PRIMER FOR CORPORATIONS (3d ed.

The environment, particularly climate changes, is still a
major global concern. At the World Economic Forum, both
business and government leaders voted climate change the
greatest challenge facing the world at the beginning of the
century.® Indeed, recent statistics show that pollution of air,
water and land has been increasing in many areas.

Two major sources are attributable to the r1s1ng levels of
pollution: the lack of governmental enforcement® and the in-
ability of corporations to effectively self-regulate.” Relative

2002) (analyzing the recently enacted Bipartisan Campaign Reform
Act and providing insight into a different, less radical approach to
corporate reform, that of campaign finance).

4. “Climate change was recently . . . voted the ‘greatest challenge fac-
ing the world at the beginning of the century’ by hundreds of busi-
ness and government leaders™ attending a meeting of the World Eco-
nomic Forum. ROBERT HORNUNG & MATTHEW BRAMLEY, FIVE
YEARS OF FAILURE: FEDERAL AND PROVINCIAL GOVERNMENT IN-
ACTION ON CLIMATE CHANGE DURING A PERIOD OF RISING INDUS-
TRIAL Emissions 2 (2000), available at http://www.pembina.org/
pdf/publications/fiveyears.pdf. (last visited July 20, 2003).

5. For example, a recent study has found that as many as one billion
people are regularly exposed to indoor air pollution. See, e.g., One
Billion Exposed to Excessive Indoor Pollution, Edie Weekly Sum-
maries, at http://www.edie.net/gf.cfm?L=left frame html&R=http://
www.edie.net/climatechange/index.asp (last visited July 20, 2003).
Moreover, in 1995, there were 3,522 closings and advisories at
ocean, bay, and Great Lakes beaches due to water pollution; this
was a 50% increase compared to closings of the previous year. See
Effects of the Ultimate Problem, at http://www.srsd.org/search/
studentprojects/june97/ocean/effects.htm (last visited July 20,
2003). The U.S. Department of Energy has recorded steadily rising
levels of low-level nuclear waste shipped for disposal since 1965, in-
creasing percentages of pesticide residues in food samples since
1978, and increasing levels of municipal solid waste discarded to
landfills since 1960. See U.S. Department of Energy Reports, at
http://ceq.ch.doe.gov/reports/statistics/tab8x 1.html (last visited
July 20,2003). These reports also show reduced levels of radioactive
low- and high-level nuclear waste and a steadily reducing level of re-
leased toxics. See id. Moreover, the total number of oil spills is up
since 1988. U.S. Coast Guard, Polluting Incident Compendium, Cu-
mulative Data and Graphics for Oil Spills 1973-2000, at
http://www.uscg.mil/hq/gm/nmc/response/stats/Summary.htm (last
visited July 20, 2003). See also COUNCIL ON ENVIRONMENTAL
QuaALITY, ENVIRONMENTAL QUALITY: THE 1997 REPORT ON THE
CouNcIL ON ENVIRONMENTAL QUALITY, EXECUTIVE OFFICE OF
THE PRESIDENT (1997), available at http://www.whitehouse.gov/
ceq/ (last visited July 20, 2003).

6. See Roger Strelow, Environmental Compliance: Is the System
Working? Corporate Compliance With Environmental Regulation:
Striking a Balance, 20 ELR 10529 (Oct. 1989) (arguing that while
EPA “has made improvements in recent years . . . it is still the case
that enforcement is not as rigorous as it should be”); John Helprin,
Government Faulted on Wetlands, Associated Press, available at
http://forests.org/archive/america/gofawetl.htm (last visited July
20, 2003) (recognizing that government failure to enforce laws re-
quiring developers who fill in wetlands to restore old ones or create
new ones in return).

7. Compare Roger Strelow, Minimizing Corporate Toxic Tort Liability,
3 NAT. RESOURCES & ENV'T 6, 47 (1988) (arguing that “current tort
systems do not effectively respond to, or create incentives for, . . . be-
havior that minimizes toxic harms. . ..”"); compare Peter M. Gillon &
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to U.S. Environmental Protection Agency (EPA) enforce-
ment, there has been a recent parad1gm shift toward promot-
ing corporate self-regulation.® Relative to corporate envi-
ronmental behavior, there is a growm% gap between societal
expectation and corporate behavior.” Taken together, the
rising levels of pollution and the demand for greater corpo-
rate environmental responsibility raise the essential ques-
tion: does U.S. corporate law promote environmental pro-
tection?

This Article explores the interdisciplinary dimensions of
corporate law and analyzes and describes their shortcom-
ings relative to environmental matters. Part I describes the
benefits and the requirements of corporate law. Part II pro-
poses a model corporate self-regulating code, namely, cor-
porate environmental principles (CEP). Part III makes the
case for a voluntary code of corporate environmental princi-
ples and reviews existing efforts to change corporate envi-
ronmental behavior. Part IV describes the sources of change
in corporate behavior, analyzes how corporate law has lim-
ited means for effectuating change in corporate environ-
mental behavior, and evaluates how corporations react to
change. Additionally, it analyzes how various government
and nongovernment efforts have failed. The author con-
cludes that, in conjunction with the American Law Institute

Steven L. Humphreys, Corporate Officer Liability Under Clean Air
Act May Create Disincentives, 6 INSIDE LITIG. n.p. (1992) (arguing
that the enforcement of civil and criminal fines on corporate direc-
tors and officers will cause qualified persons to avoid such positions,
will require corporations to provide extra compensation to attract
and retain responsible environmental managers, and will create dis-
incentive to responsible corporate environmental management by
causing managers to avoid innovation).

8. EPA has promoted several initiatives such as the Environmental
Leadership Program (ELP), Project XL, and its Environmental Au-
diting Policy, discussed in Frank B. Friedman, in PracTicAL GUIDE
TO ENVIRONMENTAL MANAGEMENT 66-71 (Envtl. L. Inst. 8th ed.
2000) [hereinafter FRIEDMAN]. See also EPA’s Partner for the
Environment Initiative, described at http://www.epa.gov/partners/
boosting (last visited July 20, 2003) or at http://www.epa.gov/opei
(last visited July 20, 2003). Compare PERC, THE CENTER FOR
FREE MARKET ENVIRONMENTALISM, GOVERNMENT VERSUS ENvVI-
RONMENT (Donald R. Leal & Roger E. Meiners eds., 2002), sharply
pointing out the shortcomings of government environmental policy
and promoting the need for government to regulate itself. See also
James L. Huftman, The Past and Future of Environmental Law, 30
EnvrL. L. 23 (2000). (““Continued reliance on command and control
regulation should also be expected because of the crisis mentality
that often characterizes our environmental politics. When the sky is
falling, we are all the more impatient.”) /d. See also U.S. EPA, Office
of Pollution Protection & Toxics, P2 Policy, at http://www.epa.gov/
p2/p2policy/index.htm (last visited July 20, 2003) (discussing the
importance of educating consumers on how to prevent pollution in
their communities, e.g., auto waste disposal).

9. Societal expectations of changes within corporate environmental be-
havior appear to be rising. First, there is the public’s awareness of
corporate-generated pollution. Second, there is greater demand from
institutional investors for corporate environmental protection.
Third, there is increased demand for federal laws effecting change in
corporate behavior. See generally FRancis CAIRNCROSS, GREEN,
Inc: A GUIDE TO BUSINESS AND THE ENVIRONMENT (1995) (pro-
moting the “polluter-pays” principle) and GREENING ENVIRON-
MENTAL PoLicy: THE PoLiTics OF A SUSTAINABLE FUTURE 207-08
(Frank Fischer & Michael Black eds., 1995) (strategic management
must take into consideration competitive and ecological environ-
ments and societal concerns and political maneuvering). Recently,
the Property and Environment Research Center (PERC) predicted
that protest will take a back seat to local, innovative ventures as those
showcased in its report on “Enviro-Capitalists for the 21st Century.”
PERC REPORTS (THE CENTER FOR FREE MARKET ENVIRONMEN-
TALISM), ENVIRO-CAPITALIST FOR THE 21ST CENTURY (2001).
Some environmental activists have proposed that a corporation
should lose its corporate status and its benefits of incorporation if it
violates environmental laws. See supra note 3.

(ALI), corporations should voluntarily adopt CEP as an ef-
fective means of addressing Sarbanes-Oxley corporate ac-
countability scrutiny, heightened Securities and Exchange
Commission (SEC) environmental disclosure issues, and
radical proponents of corporate charter revocation.

I. Corporate Law Is a Shell That Does Not Address
Environmental Protection

A. Are Corporations Accountable for the Environment?

Now we turn to analyzing the nature of corporate law rela-
tive to environmental accountability. From the start, corpo-
rate law was a creature of law and therefore is subject to its
rules. The following discussion evaluates whether corpo-
rate law fails to promote environmental protection.

Our discussion begins with perhaps the largest recorded
corporate environment single event disaster, the Valdez oil
spill.'"" On March 24, 1989, an Exxon oil tanker, the USS
Valdez, ran aground in Alaska near Prince William Sound,
sp1ll1ng 11 million gallons of crude oil, creating the largest
oil spill in North America.'" Intotal, Exxon suffered approx-
imately $3.4 billion in losses due to the oil spill, including
“the casualty losses on the vessel and cargo (approximately
$2.1 billion), the fines and restitution (approximately $125
million), settlement with the government entities (approxi-
mately $900 million), settlements with private parties (ap-
proximately $300 million), and the net compensatory dam-
ages (approximately $19.6 million).”'> The U.S. Court of
Appeals for the Ninth Circuit ruled that while North Amer-
ica’s largest oil spill should be accompanied with the larg-
est punitive damages award in U.S. history, the $5 billion
punitive damages awarded was too high and, therefore,
was vacated."

The Exxon Valdez oil spill was clearly an env1ronmental
catastrophe that violated environmental law."* But was there
a violation of corporate law? This major corporate environ-
mental “disaster arguably impacted corporate environ-
mental behavior."” But did it change corporate responsibili-

10. See generally Legacy of an Oil Spill 10 Years After Exxon Valdez:
10-Year Report, at http://www.oilspill.state.ak.us/history/history.
htm (last visited Feb. 21, 2002).

11. Inre Exxon Valdez, 270 F.3d 1215 (9th Cir. 2001), on remand, 236 F.
Supp. 2d 1043 (D. Alaska).

12. Id. at 1244.

13. Id. at 1246 (citing BMW of North America, Inc. v. Gore, 517 U.S.
559 (1996), and Cooper Indus., Inc. v. Leatherman Tool Group, Inc.,
532U.S.424(2001)). The district court did not review the award un-
der the standards announced by BMW and Cooper Industries be-
cause neither case had been decided at that time. After those pivotal
decisions were handed down by the U.S. Supreme Court, the Exxon
case was remanded to the district court to decide the constitutionality
under the BMW standards. Id. at 1239.

14. See generally Klingon, Justice Department Pulls Out All the Stops,
ENV'T, HEALTH & SAFETY MGMT., Aug. 31, 1992, at 1, 3 (noting that
the Exxon Valdez prosecution resulted in the largest criminal fine in
American history), as cited in FRIEDMAN, supra note 8, at 40-41.

15. Following the Exxon Valdez oil spill, the Social Investment Forum
and the Coalition for Environmentally Responsible Economics
(CERES) developed the CERES or “Valdez Principles,” as created in
1989 and amended on April 28, 1992. These were created by socially
concerned investors, environmentalists, and church groups. CERES,
711 Atlantic Ave., Boston MA 02111, or at http://www.ceres.org
(last visited Aug. 21, 2000).

16. U.S. environmental law has adopted the “Responsible Corporate Of-
ficer” doctrine to attempt to hold senior managers responsible for en-
vironmental law infractions throughout an organization. See George
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ties under corporate law?'® This raises a pivotal question
does U.S. corporate law promote corporate environmen-
tal protection?'’

In one way, corporate law is environment-neutral. It al-
lows environmental protections, and many corporatlons do,
in fact, promote environmental protection.' Particularly,
large corporations, by the availability of capital, talent, and
other resources, can present many advantages that benefit
the environment.'® These 1nclude the utilization of qualified
environmental Professmnals the need to keep a positive
public profile,” a concentration of capital and reserves,
greater sensitivity to shareholders concerns,” the impor-
tance of competitive advantage,”* and the possibility of

Van Cleve, The Changing Intersection of Environmental Auditing,
Environmental Law, and Enforcement Policy, 12 CARDOZO L. REv.
1215, 1226-27 (1991); Judson W. Starr & Thomas J. Kelly Jr., Envi-
ronmental Crimes and the Sentencing Guidelines: The Time Has
Come and It Is Hard Time, 20 ELR 10096, 10101-04 (Mar. 1990).

17. Playboy Magazine asked world-recognized economist, Milton
Friedman, this very question, as a matter of corporate social respon-
sibility. Playboy Interview: Milton Friedman, PLAYBOY MAG., Feb.
1973, at 59.

Friedman presented first, a principle: “A corporate executive’s re-
sponsibility is to make as much money for the stockholders as possi-
ble, as long as he operates within the rules of the game.” Implicitly, a
corporation has a duty to its shareholders to spend the least amount of
money on all things, including environmental protection.

The only way corporate management can justify spending money
on the environment is where it can be shown to maximize profits.
Friedman gave the following example of where social responsibility
and maximizing corporate profits meet: “If, on the other hand, the
executives of U.S. Steel undertake to reduce pollution in Gary[, Indi-
ana,] for purposes of making the town attractive to employees and
thus lower labor costs, than they are doing the stockholders’ bid-
ding.” Cited in ROBERT W. HAMILTON, CORPORATIONS INCLUDING
PARTNERSHIPS AND LIMITED LIABILITY COMPANIES 607-08 (7th ed.
2001) [hereinafter HAMILTON]. Some critics might say that this issue
is as fanciful as the airbrushed, body-perfect photographs in Playboy
Magazine, and yet this discussion is as real as hard bodies.

18. See generally GRANT LEDGERWOOD & ARLENE IDOL BROAD-
HURST, ENVIRONMENT, ETHICS, AND THE CORPORATION (2000) (es-
pecially Chapter 2, surveying the local and national focus of busi-
ness thinking about corporate environmental strategy). See also
Kathleen M. Victory, Case Studies in Corporate Environmentalism,
BATE, supra note 2, 1993.

19. See generally http://members.ozemail.com.au/~pscrook/benefits.
html (benefits of an effectively implemented environmental man-
agement system (EMS)) (last visited July 31, 2001).

20. See generally FRIEDMAN, supra note 8, at 117-45.

21. See generally R. EDWARD FREEMAN ET AL., ENVIRONMENTALISM
AND THE NEW Locic oF BusinNess: How CaN Firms BE PrRoFIT-
ABLE AND LEAVE OUR CHILDREN A LIVING PLANET (2000) (dis-
cussing “the four shades of green” that can measure a company’s en-
vironmental commitment).

22. See generally FRIEDMAN, supra note 8, at 147-87.

23. See generally 4th Annual Conference for Private and Institutional
Investors, Making a Profit While Making a Difference: How to Re-
duce Risk in Your Investment Portfolio (May 10-12,2000), available
at http://www.capitalmissions.com/conference/2000conference/
index.html (last visited July 20, 2003) (featuring socially responsi-
ble investing, including “environmentally progressive companies
outperforming their peers” and update on corporate governance).
See also Interfaith Center on Corporate Responsibility (ICCR), /n-
spired by Faith Committed to Action, 1998-1999 Annual Report,
CORPORATE EXAMINER, Oct. 22, 1999.

24. See generally IAN CHRISTIE ET AL., CLEANER PRODUCTION IN IN-
DUSTRY: INTEGRATING BUSINESS GOALS AND ENVIRONMENTAL
MANAGEMENT (1995) (presenting how to redesign production pro-
cesses, products, and management systems to promote environmen-
tally sustainable developments).

25. There is an apparent conflict in piercing between limited liability un-
der state law and federal legislation obligations to clean up natural
resources under federal laws. CHARLES R.T. O’KELLEY & ROBERT

piercing the corporate veil.” Additionally, large corpora-
tions often promote environmental protection through
EPA’s Superfund cleanup and by generally complying with
federal and state environmental laws.”® Yet, there still re-
mains the need to analyze how U.S. corporate law operates
to hinder or promote environmental protection.

B. Corporations Are Creatures of the State: The
Regulatory View of Corporate Law*’

Early in U.S. history, Justice John Marshall commented
that, “[c]orporate status came to be viewed as something
that must be conferred by permission of the state . . . . Under
the first corporation statutes, firms secured this perm1ss10n
by buying ‘special charters’ from state legislatures.””® Ar-
guably, states lost real control over corporations when busi-
nesses were permitted to choose their state of i 1ncorporat10n
regardless of where their business is located.” This led to a

“race to the bottom,” corporations incorporating in a state
with the least regulatory corporate duties.*

Many corporate promoters and directors choose Dela-
ware because its corporation and tax laws are clearly and
concisely structured. These regulations afford certain ad-
vantages sometimes lacking in other jurisdictions. The issue
of corporate status is often very important, and incorpora-
tion can provide a business with many advantages.

B. THOMPSON, CORPORATIONS AND OTHER BUSINESS ASSOCIA-
TIONS 626, 636 (3d ed. 1999) [hereinafter O’KELLEY] (citing United
States v. Bestfoods, 524 U.S. 51, 28 ELR 21225 (1998)). See also
LyndaJ. Oswald & Cindy A. Schipani, CERCLA and the “Erosion”
of Traditional Corporate Law Doctrine, 86 Nw. U. L. Rev. 259
(1992). Compare United States v. Pisani, 646 F.2d 83 (3d Cir. 1981).

26. See generally Thomas J. Schoenbaum et al., Superfund and Hazard-
ous Waste Liability, in ENVIRONMENTAL PoLicy Law 583-706 (4th
ed. 2002).

27. See generally Larry E. Ribstein & Peter V. Letson, The Role of the
Law, in BUSINESS ASSOCIATIONS §1.06, at 15-20 (3d ed. 1996)
[hereinafter Ribstein]. “The ‘true nature’ of a corporation has been
the subject of a great deal of modern debate.” HAMILTON, supra note
17, at 18.

On the one hand, a corporation has been described as an “entity,”
reified so as to be given some constitutional protections provided to
individuals. See Browning-Ferris Indus. of Vt., Inc. v. Kelso Dis-
posal, Inc., 492 U.S. 257, 284-85 (1989).

On the other hand, a “realist” approach sees a corporation as a fic-
tion, merely as an association of individuals. W. HOHFELD, FUNDA-
MENTAL LEGAL CONCEPTIONS 197 (1923).

More recently, so-called contractarians view a corporation as a
“nexus of contracts,” a complex set of contractual relationships be-
tween various inputs like employers, creditors, shareholders, etc.
See, e.g., FRANK H. EASTERBROOK & DANIEL R. FISCHEL, THE
Economic STRUCTURE oF CORPORATE Law 15 (1991). For a gen-
eral critique of the usefulness of the “nexus of contracts” theory to
direct public policy, see HAMILTON, supra note 17, §8.6.

28. See generally Ribstein, supra note 27, §1.06, at 10-11 (citing signifi-
cant case law supporting this observation including: Trustees of
Dartmouth College v. Woodward, 17 U.S. (4 Wheat.) 518 (1819)
wherein the Court described the corporation as “the mere creation of
law” and more recently in CTS Corp. v. Dynamics Corp. of Am., 481
U.S. 69, 89 (1987) wherein the Court reiterated the Dartmouth Col-
lege view to support state authority to pass anti-takeover statutes).
See also JAMES WILLARD HURST, THE LEGITIMACY OF THE BUsI-
NESS CORPORATION 1780-1970 (1970).

29. Paul v. Virginia, 75 U.S. 168 (1869), Henry N. Butler, Nineteenth
Century Jurisdictional Competition in the Granting of Corporate
Privileges, 14 J. LEGAL StuD. 129 (1985).

30. William Cary, Federalism and Corporate Law Reflections Upon
Delaware, 13 YALE L.J. 663 (1974); S. Samuel Aisht, 4 History of
Delaware Corporation Law, 1 DEL. J. Core. L. 1 (1976).
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C. Corporate Law Provides Businesses With Many
Advantages

What is the value of corporate status? The benefits of incor-
poration 1nclude the right to og)erate ! limited liability for
shareholders,” perpetual hfe centralized management,**
and certain tax advantages.” Another great benefit of incor-
poratlon is capital formation: access to U.S. capital mar-
kets.*® Most importantly, incorporation provides owners the
ability to avoid broad and personal liability for business lia-
bilities.”” By contrast, partners in general partnerships and
unincorporated sole proprietors are not so fortunate: they
are personally exposed to their businesses’ liabilities.™®

31. See REv. MoDEL Bus. Core. Act §3.01 (1984) (“Every corpora-
tion incorporated under this Act has the purpose of engaging in any
lawful business unless a more limited purpose is set forth in the arti-
cles of incorporation.”) and id. §3.02(15) (“every corporation has.. . .
the ... powers. . . to make payments or donations, or to do any other
act, not inconsistent with law, that furthers the business and affairs of
the corporation”); DEL. CODE ANN. tit. 8, §§101, 121, 122 (2002).

32. REv. MopEeL Bus. Corp. AcT §6.22:

A purchaser from a corporation of its own shares is not liable
to the corporation or its creditors with respect to the shares
except to pay the consideration [for the shares] a shareholder
of'a corporation is not personally liable for the acts or debts of
the corporation except that he may become personally liable
by reason of his own acts or conduct.

But see id. §2.02(b) (“The articles of incorporation may set
forth: ... (v) the imposition of personal liability on shareholders
for the debt of the corporation to a specified extent and upon
specified conditions . . . .”).

33. Id. §3.02 (“Unless the articles of incorporation provide otherwise,
every corporatron has perpetual duration and succession in its corpo-
rate name . .

34. Id. §8.01(b) (“All corporate powers shall be exercised by or under
the authority of, and the business and affairs of the corporation man-
aged under the direction of, its board of directors . . . .”).

35. A corporation is a separate legal entity and its income is subject to
taxation separately from that of its shareholders. Hence, corporate
income is taxed twice. Ribstein, supra note 27, at 14. Yet there is still
Subchapter S selection wherein with some restrictions, a closely
held corporation’s income and losses “flow through” to the share-
holders. Burton W. Kanter, 7o Elect or Not to Elect Subchapter
S—That Is a Question, 60 TAXEs 882 (1982). And then whether a C
or an S corporation, a corporation has other tax advantages, such as
being able to offset business income by business expenses, with
some limitations.

36. O’KELLEY, supra note 25, at 166-74 (describing how the national
marketing system for corporate securities reduces transaction costs
to nearly zero).

37. Limited liability “is one of the most important corporate features . . .
it can result in a lower cost of capital than personal liability, all things
considered.” Ribstein, supra note 27, at 61-66 (“limited liability (in
the case of smaller, closely held companies) allows owners to shift
part of the risk of their business to tort victims who are not in a posi-
tion to demand extra compensation for the extra risks they undertake
when businesses are run by limited liability owners . . .”). /d. at 65.
See also FRANK H. ESTERBROOK & DANIEL R. FiscHEL, THE Eco-
NOMIC STRUCTURE OF CORPORATE Law ch. 2 (1992); Larry E.
Ribstein, Limited Liability and Theories of the Corporation, 50 MD.
L. REv. 80 (1991); Robert B. Thompson, Unpacking Limited Liabil-
ity: Direct and Vicarious Liability of Corporate Participants for
Torts of the Enterprise, 47 VAND. L. REv. 1 (1994).

38. See Mitchell F. Crusto, Extending the Veil, a Proposed Limited Lia-
bility Sole Proprietorship Statute, 2001 CorLum. Bus. L. Rev. 381
(2001).

D. Corporate Law Requires Little Compliance With Laws
Generally

State law grants corporate status easily and with minimal re-
qurrements ? Equally, there is little required to retain corpo-
rate status.** A survey of corporate law in all 50 states shows
that no corporate statute requires that a corporation comply
with the laws of the state or the nation, other than the incor-
poration statute itself, in order to receive and maintain the
benefits of incorporation.*' Regarding this shortcoming, it
has been suggested that corporate law be “federalized” to
ensure minimum requirements** and to raise the standards
of management conduct.

When it comes to compliance with environmental laws,
corporations face a difficult challenge. In a survey of corpo-
rate legal officers, 70% said they did not believe that full
compliance with the matrix of state and federal environ-
mental requirements was possible.* It is difficult to go be-
yond compliance, when merely defining compliance, and
then maintaining compliance, is extremely challenging.44

E. Corporate Law Forfeits Benefits in Certain Limited
Instances

It could be said that once a business is incorporated it stays
incorporated. It does not typically lose corporate status for
violating other laws. One scholar has stated that, “state cor-
porate laws typically do not regulate corporate conduct to
protect 1nvestors creditors, employers, customers, or the
general public.”

In rare instances, a corporation may fail to obtain or may
lose the benefits of incorporation. This may occur when a
business fails to comply with the mandatory formalities of a
state’s incorporation statute, and as such Vlolates Revised
Model Business Corporatlon Act §2 04.*° The penalty for
operating a “defective corporation” is to impose liability on
all who contract “knowing” that no corporatlon exists and
on “active” participants in the firm.*” Courts have ruled that

39. MELVIN ARON EISENBERG, CORPORATIONS AND OTHER Busi-
NESS ORGANIZATIONS 107-08 (8th ed. 2000) [hereinafter E1SEN-
BERG]; REV. MoDEL Bus. Corp. AcT §§2.01,2.02,2.03,2.05, and
2.06. See also HAMILTON, supra note 17, at 243-46 (detailing how
to incorporate).

40. Rev. MobpEeL Bus. Corp. Act §§2.01, 2.02, 2.03, 2.05, and 2.06.
See also DEL. CoDE ANN. tit. 8, §§101-109.

41. See West Statutes on Westlaw, wherein the author conducted an ex-
tensive review of each state incorporation statute. None of those stat-
utes requires compliance with any laws (except the incorporation
statute itself).

42. William L. Cary, 4 Proposed Federal Corporate Minimum Stan-
dards Act, 29 Bus. L. 1101 (1975).

43. Marianne Lavelle, Environmental Vise: Law, Compliance, NAT'L
L.J., Aug. 30, 1993, at S1, S2, cited in FRIEDMAN, supra note 8, at
59, 108.

44. Id. Whether or not corporate law requires compliance, commenta-
tors generally agree that it is very difficult to actually achieve.

45. Mark J. Loewenstein, Delaware as Demon.: Twenty-Five Years After
Professor Cary's Polemic,71 U. Covro. L. REv.497,503-07 (2000).

46. Rev. MopEL Bus. Corp. Acr §2.04 explicitly imposes liability on
parties who purport to act on behalf of a corporation without incor-
porating. See also Booker Custom Packing Co. v. Salloni, 716 P.2d
1061 (Ariz. Ct. App. 1986); T-K Distribs., Inc. v. Soldeve, 704 P.2d
280 (Ariz. Ct. App. 1985); Minich v. Gem State Developers, Inc.,
591P.2d 1078 (Idaho 1979); Thompson & Green Mach. Co. v. Music
City Lumber Co., 683 S.W.2d 340 (Tenn. Ct. App. 1984).

47. ReEv. MopeL Bus. Corp. Act §2.04 (official comments, citing
Timberlane Equip. Co. v. Davenport, 514 P.2d 1109 (Or. 1973)).
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this default rule is often viewed as a “reversion’ to a partner-
ship, resulting in personal, joint, and several hablhty for
those knowing or intentionally participating.*®

Another instance wherein a corporation can lose its cor-
porate status is when a court “pierces the corporate veil,”
and thereby imposes corporate liabilities on individual
shareholders. Piercing occurs for a variety of reasons, in-
cluding a combination of factors such as misrepresentation,
undercapitalization, commi ghng of funds, and failure to
follow corporate formalities.”™ There is limited case law on
the books wherein a court may pierce the veil to enforce spe-
cific statutory policies. For example, a court pierced when a
parent used a subs1d1ary to avoid a law requiring closing on
alternate weekends.”

Closer to environmental matters, there are some unique
“piercing” cases involving federal programs.” One such en-
vironmental case concerns the effect on a parent-subsidiary
relationship in the interpretation of the Comprehensive En-
vironmental Response, Compensation, and Llablhty Act
(CERCLA) of 1980.% In United States v. Bestfoods,” the
U.S. Supreme Court recognized two conflicting corporate-
law principles: on the one hand a parent corporation is not
liable for its subsidiary’s acts>*; on the other hand, the corpo-
rate veil may be pierced and the shareholder liable, “when

. the corporate form would otherwise be misused to ac-
comphsh certain wrongful purposes, most notably fraud, on
the shareholder’s behalf.”> Justice David H. Souter, speak-
ing for the majority, stated that “parent liability would de-
pend on its direct involvement in the operation of the vio-
lating facility,” and not on the parent’s participation and
control over the sub51d1ary This adds credence to the
proposition that the key issue often amounts to the level of
control authorized, rather than the amount of control actu-
ally exercised by the parent. Additionally, even absent a
parent corporation’s liability, if there are brother-sister
corporations under the umbrella, enterprise liability may
then attach. Hence, in extremely limited instances a corpo-
ration will lose its corporate status for violating environ-
mental laws.

F. Corporate Charters Are Rarely Revoked

Over the last 30 years, there have been a lot of changes in the
area of corporate law.”” Corporate-law scholarship has gone

48. See State ex rel. Carlton v. Triplett, 517 P.2d 136 (Kan. 1973).

49. Robert B. Thompson, Piercing the Corporate Veil: An Empirical
Study, 76 CorNELL L. REv. 1036 (1991) (offering an extensive em-
pirical study of piercing cases and the courts’ reasons for piercing
the veil).

50. Sundaco, Inc. v. State, 463 S.W.2d 528 (Tex. Ct. App. 1970).
51. HAMILTON, supra note 17, at 337-47.

52. 42 U.S.C. §§9601-9628, ELR StaT. CERCLA §§101-128.
53. 524 U.S. 51, 28 ELR 21225 (1998).

54. Id. at 61.

55. Id.at 62 (citing Anderson v. Abbott, 321 U.S. 349,362 (1944) and P.
BLUMBERG, LAW OF CORPORATE GROUPS: TORT, CONTRACT, AND
OTHER COMMON-LAW PROBLEMS IN THE SUBSTANTIVE LAW OF
PARENT AND SUBSIDIARY CORPORATIONS §§6.01-6.06 (1987 &
1996 Supp.)).

56. Id. at 68.

57. See Melvin A. Eisenberg, The Modernization of Corporate Law: An
Essay for Bill Cary, 37 U. Miami L. Rev. 187, 209-10 (1983).

from the pronounced death of corporation law’® to new de-
velopments described herein. Recently, corporate status has
been challenged and thought to be contingent upon corpo-
rate environmental compliance.*® This radical approach ar-
gues that a more direct approach to managing corporate be-
haviorisneeded. Itis argued that corporate liability for envi-
ronmental violations, even when it causes extensive dam-
ages, may not cause actual financial harm to the corporation.
A company is often able to pass the totality of the overall
cost on to the consumer. The proposed answer is to have the
state attorney general revoke a corporate charter, thereby
ending the “corporate” existence. Arguably, this approach
may be the only effective deterrent for corporate polluters.®’
This requires that there be a review of revocation of corpo-
rate charters.

As previously stated, an issuing state may revoke or dis-
solve a corporate charter for failure to fulfill state require-
ments for existence, such as the nonpayment of taxes and/or
fees, failure to file an annual report with the secretary of state,
or fallure to give timely notice of a change in its registered
agent.®’ In regulated industries, the failure to follow certain
statutes or administrative regulatlons may also cause the cor-
porate charter to be suspended.’ Dependmg on the state stat-
ute, the attorney general may be required in certain 01rcum—
stances to bring an action to dissolve the corporation.’® Or
the statute may have a provision for automatic dissolution.**
Ironically, a state will typically not revoke a corporation’s
charter for a tortious action of the corporation, but rather
would revoke a charter for a failure to comply with mere ad-
ministrative procedures required by the secretary of state.

There is a division among states regarding the liability of
the corporation for tortlous acts that occur once the state has
revoked its charter.> Arguably, according to the case law in

58. Bayless Manning, The Shareholder s Appraisal Rights: An Essay for
Frank Coker, 72 YALE L.J. 223, 245 n.7 (1962).

59. See generally BENSON, supra note 3.
60. Id. at 135.
61. See JAMES D. Cox ET AL., CORPORATIONS §26.4 (1943).

62. Asbestos Workers Local 32 & Asbestos Workers Local 32 Fringe
Benefit Funds v. Shaughnessy, 703 A.2d 276, 277 (N.J. Super. Ct.
App. Div. 1997).

63. Id. See, e.g., ArR1Z. REV. STAT. ANN. §10-094 (1990); DEL. CoDE
ANN. tit. 8, §283 (1991); MoDpEL Bus. Corp. AcT §94 (1969); REv.
MobEeL Bus. Corp. Act §14.20.

64. See, e.g., MicH. Comp. LAWS ANN. §459.2922 (West 1990).

65. See, e.g., Mayflower Restaurant Co. v. Griego, 741 P.2d 1106, 1111
(Wyo. 1987) (holding that the revocation of the corporate charter for
failure to pay taxes did not terminate the corporation, but only sus-
pended its power until it complied with the provisions of the state,
therefore the corporation was liable for the defendant’s injuries
caused by the negligent acts of the plaintiff’s employees), and Bergy
Bros., Inc. v. Zeeland Feeder Pig, Inc., 327 N.W. 305, 309 (Mich.
1982) (stating that when the statute provides for reinstatement by the
corporation, the actions performed in the name of the corporation
during revocation are binding upon the corporation and not individ-
ual members). Compare Bullington v. Palangio, 45 S.W.3d 834,
837-38 (Ark. 2001) (declaring that well-established case law recog-
nizes that in order to exempt individuals from personal liability for
the debts of a corporation, they must comply fully with the act under
which the corporation was created); H.T. Larzelere v. Reed, 816
S.W.2d 614 (Ark. Ct. App. 1991) (denying an officer of a corpora-
tion’s claim that he was not personally liable for the injury to an em-
ployee when the injury occurred during the time when the state re-
voked the corporate charter, stating that, “officers and directors of a
corporation who actively participate in its operation during the time
when the corporate charter is revoked for failure to pay corporate
franchise taxes are individually liable for debts incurred during the
period of revocation”). /d. at 616.
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this area, a corporation that creates an environmental danger
will not be subject to a revocation of its charter. However, if
its charter is revoked for an administrative reason, such as
failure to pay franchise taxes, depending upon the state, the
individuals of the corporation may be personally liable for
torts, such as those created by the environmental danger.
Having now reviewed the general corporate revocation stat-
utes and case law, how does it apply to the present a unique
and potentially profound experiment in corporate law: the
concerted effort to revoke the corporate charter of a major
transnational corporation, Unocal?*®

The proposal to revoke Unocal’s corporate charter relies
on the proposition that the citizens of every state, acting
through their attorney general, have, and have always had,
the legal authority to go to court to revoke the charters of
corporations that violate the law. Through this proposition,
lawbreaking corporations can be dissolved, put out of busi-
ness, their assets sold to others under a Judge sorder that w111
protect jobs, the environment, and the public interest.”’

The Unocal proposal is not totally novel. There are other
efforts, including action taken in Alabama to revoke tobacco
companies’ corporate charters and an instance wherein the
state of New York’s attorney general revoked the charter of
the Council for Tobacco Research (ordered its assets do-
nated to state education and health institutions).”®

One notable business law professor at the University of
Texas expresses doubt over such a revocation strategy. He
believes that revocation occurs today in very rare instances,
such as in an administrative state attorney general’s action to
revoke a charter for nonpayment of franchise taxes, corpo-
rate inactivity, or the illegality of a corporation’s purpose,
such as “hit men (Murder Inc., whose purpose was killing
people for hire).*”’

If revocation is not available, what about dissolution?
(This discussion assumes that revocation and dissolution
are not the same.) This requires us to evaluate the ques-
tion: when is a corporation terminated or “dissolved?”
Similar to revocation (and perhaps identical) a corpora—
tion may be dissolved voluntarily,” administratively,”"

66. See generally BENSON, supra note 3.
67. Id. at 1.
68. Id. at 1-2, 7-8.

69. E-mail from Prof. Robert W. Hamilton to Mitchell F. Crusto (Mar.
15, 2002), printed with Professor Hamilton’s permission (on file
with author).

70. A corporation may voluntarily dissolve, if a corporation “has not is-
sued shares or has not commenced business,” REv. MoDpEL Bus.
Corp. Act §14.01, or when proposed by the board of directors and
approved by the shareholders. /d. §14.02.

71. The Secretary of State may seek dissolution if:

1. the corporation does not pay within 60 days after they
are due any franchise taxes or penalties imposed by the Act or
other law;

2. the corporation does not deliver its annual report to the
secretary of state within 60 days after it is due;

3. the corporation is without a registered agent or regis-
tered office in this state for 60 days or more;

4. the corporation does not notify the secretary of state
within 60 days that its registered agent or registered office has
been changed, that its registered agent has resigned, or that its
registered office has been discontinued; or

5. the corporation’s period of duration stated in its articles
of incorporation expires.

1d. §14.20.

judicially.72 “Dissolution” is a technical or specialized term
and “does not terminate the corporate existence but simply
requires the corporation thereafter to devote 1tse1f to wind-
ing up its affairs and liquidating its assets . . . .’ This statu-
tory definition compares to “‘common law dissolution,
which treated corporate dissolution as analogous to the
death of a natural person and abated lawsuits, vested equita-
ble title to corporate property in the shareholders, imposed
fiduciary duty of trustees on directors who had custody of
corporate assets, and revoked the authority of the registered
agent.”™ Most instances of dissolution require judicial su-
pervision. A review of corporate statutes shows that a cor-
poration may be dissolved for limited reasons, similar to
those for revocation. These include fallure to pay franchise
fees,” failure to follow formalities,”® and ultra vires.”’

Lest one believes that corporations have a license to break
laws, it is important to discuss briefly the realities of permit-
ting. Short of revoking a corporate charter but still detrimen-
tal to a corporation’s profitable operation involves the siting
and permitting process. Recently, a major international cor-
poration, Shintech, Inc. failed to obtain a permit to site a new
$700 mllllon polyvinyl chloride manufacturing plant in
Louisiana.” This is important because even when a corpo-
ration maintains its charter, its ability to operate still de-
pends on its ability to get an operating permit.’

G. Does Corporate Law Promote Environmental
Protection?

Having reviewed key features of corporate law, the question
remains: does corporate law promote environmental protec-

72. The attorney general can seek dissolution, if “the corporation ob-
tained its articles of incorporation through fraud”; or “has continued
to exceed or abuse the authority conferred upon it by law . . . .” Id.
§14.30. A shareholder may seek dissolution for directors’ deadlock,
if directors act illegally, oppressively or fraudulently, for share-
holder deadlock, or for misapplied or wasted corporate assets. /d. A
creditor may seek dissolution if its claim becomes an uncollectible
judgment due or owed, and the corporation is insolvent. /d.

73. Id. §14.05 and official comments.
74. Id.

75. See Ribstein, supra note 27, at 74-76 (noting that as state govern-
ments levy franchise fees on corporations as a revenue source, states
would be less willing to grant limited liability without a formal in-
corporation procedure).

76. Id. at 74-76, 81-88.

77. 1d. at 78-99. See also Thompson, supra note 49 (for an intriguing
study of piercing cases). Piercing the corporate veil to hold “share-
holders” personally liable for corporate wrongs becomes more com-
plicated when the shareholder is another corporation. See
O’KELLEY, supra note 25, at 616-32 (citing Craig v. Lake Asbestos,
843 F.2d 145 (Pa. C.A. 3 1988) (liability for personal injury for as-
bestos fibers) and Bestfoods (concerning parent corporation’s
CERCLA liability for subsidiary’s liabilities)). See generally
SiDLEY & AUSTIN AND ENSR Corp., SUPERFUND HANDBOOK: A
GUIDE TO MANAGING RESPONSES TO Toxic RELEASES UNDER
SUPERFUND 95 (3d ed. 1989) (parent corporation may be liable un-
der CERCLA for cleanup costs under “piercing the corporate veil”
and “under CERCLA ... if the court determines that the parent acted
as an operator or arranged for the disposal of hazardous sub-
stances”). Id.

78. See generally Exec. Order No. 12898, ELR ApMIN. MAT. 45075
(Feb. 11, 1994).

79. Over the last few years, as a result of environmental justice-based
regulations, EPA has increased public input into the permit process.
See Terry L. Schnell & Kathleen J. Davies, The Increased Signifi-
cance of Environmental Justice in Facility Siting, Permitting, 29
Env’t Rep. (BNA) 528 (July 3, 1998).


http://www.eli.org

34 ELR 10168

ENVIRONMENTAL LAW REPORTER

2-2004

Copyright © 2004 Environmental Law Institute®, Washington, DC. reprinted with permission from ELR®, http://www.eli.org, 1-800-433-5120.

tion? Apparently not. But a complete answer requlres an
analysis of the status of corporate governance.* The corpo-
rate governance movement is a less radical approach to
changing corporate behavior. The ALI, through its Corpo-
rate Governance Project, published in 1994 its Principles of
Corporate Governance: Analysis and Recommendations.®'
While it was expected that the Principles of Corporate Gov-
ernance would have a profound effect on corporate law, in
fact, “its influence on the long-term development of corpo-
ration law is still unclear.”™

A review of the Principles of Corporate Governance illu-
minates some shortcomings in state corporate law. For ex-
ample, state corporate law allows for “any lawful purpose.”
Both the state statutes and the ALI principles recognize the
corporate goal as enhancing corporate profits and share-
holder gain. Yet, the ALI principles require much more:
Section 2.01 states that a “corporation, in the conduct of its
business: (1) Is obliged, to the same extent asa natural per-
son, to act within the boundaries set by law.”** According to
ALL this principle and others apply “whether or not they en-
hance such returns, that is, even if the conduct elther yields
no economic return or entails a net economic loss.” Hence
the ALI principles deviate from the traditional view that le—
gal compliance is an option, depending on “a kind of cost-
benefit analysis, in which probable corporate gains are
weighed against either probable social costs, measured by
the dollar liability imposed for engaging in such conduct, or
probable corporate losses, measured by potentlal dollar lia-
bility discounted for hkehhood of detection.”

Instead, the ALI principles make legal compliance an
obligation, mandating that the cost-benefit calculation
should not be the decidlng factor in the decision of whether
or not to follow the law.™ Its authors believe that it is the

80. See generally HAMILTON, supra note 17, at 603-18 (providing an
overview and excerpts of leading discussion of the corporate social
responsibility debate). See also Elizabeth G. Geltman & Andrew E.
Skroback, Environmental Law and Business in the 21st Century: En-
vironmental Activism and the Ethical Investor, 22 lowa J. Corp. L.
465 (1997) (pointing out that as 76% of Americans consider them-
selves environmentalists (Gallup poll), environmental concerns run
throughout the corporation, and are not just a concern for manage-
ment). See also Robert W. Hamilton, Corporate Governance in
America 1950-2000: Major Changes but Uncertain Benefits, 25 J.
Corep. L. 349 (1999). Compare Michael D. Goldman & Eileen M.
Filliben, Corporate Governance: Current Trends and Likely Devel-
opments for the 21st Century, 25 DEL. J. Corp. L. 683 (2000).

81. See generally CHARLES HANSEN, A GUIDE 10 THE ALI Corpo-
RATE GOVERNANCE PROJECT (1995). For a critique of the principles,
see DouGgLAs M. BRANSON, CORPORATE GOVERNANCE (1993).

82. HAMILTON, supra note 17, at 237 (noting that as of the summer of
2000, the principles had been cited only 58 times by state appellate
courts and 23 times by federal appellate courts).

83. ALL Principles of Corporate Governance §2.01(b)(1) (1993) [here-
inafter ALI, Principles of Corporate Governance].

84. Id. §2.01(b)(1), emt. (g).
85. Id.

86. On the other hand, the principles are not definite on the corporate
board of directors’” duty to comply with the law. See id. §3.02(a)
(stating five mandatory functions of'a board of a publicly held corpo-
ration oddly does not include ensuring compliance with the law).
Compare JAY W. LorRSCH, POWERS OR POTENTATES: THE REALITY
OF AMERICA’S CORPORATE BoARDSs 75-80 (1989) (identifying two
roles of directors in “normalcy” situations: consideration of
long-term strategic planning and efforts to make sure that the corpo-
ration “does the right thing”—corporate affairs are conducted in eth-
ical, legal, and socially responsible ways, especially through the au-
dit committee or compliance programs). See generally AMERICAN
BaR Ass’N, CorRPORATE DIRECTORS GUIDEBOOK (2d ed. 1994).

place of the state legislature to determine cost-benefit of
conduct, and once the legislation has made that determina-
tion, “the resulting legal rule normally represents a commu-
nity decision that the conduct is wrongful as such, so that
cost-benefit analysis whether to obey the rule is out of
place . ...”*” Additionally, the ALI principles provide that a
corporatlon may account for ethical considerations and may
devote reasonable resources to public welfare and humanl-
tarian, educational, and phllanthroplc purposes.*® There-
fore, the ALI pr1nc1ples requires corporations to act legally
and permits them to act ethically. Arguably, and to the con-
trary, in order to achieve societal demands, corporations
should be allowed and encouraged to account only to share-
holders’ interests.*

Another recent development that may dramatically
change the basic ground rules of corporate governance® is
the emergence of “other constituency” or “alternative con-
stituency” statutes. These have been passed in a majority of
states and allow corporate management (directors and offi-
cers) to consider the interests of employees, suppliers, cus-
tomers, and communities as a part of their decisionmaking
process.”’ At best, this statutory development may eventu-
ally lead to si gnlﬁcant changes in corporate governance.

In conclusion, corporate law is arguably a creature of the
state. It provides business and especially its shareholders
many advantages, including limited liability. It practically
demands little from its shareholders beyond their financial
investment. Recently, numerous developments support
greater input into corporate decisionmaking, including the
ALTI’s principles, “other constituency” statutes, and share-
holder activism. Can these changes be effectively applied to
promote corporate environmental protection?

Specifically, when it comes to promoting environmen-
tal protection, U.S. corporate law apparently provides lit-

87. See ALI, Principles of Corporate Governance, supra note 83,
§3.02(a), cmt. (g).

88. Id. §2.01(b)(2), (3).

89. Compare Henry Hansmann & Reinier Kraakman, The End of His-
tory for Corporate Law, 89 Geo. L.J. 439 (2001):

All thoughtful people believe that corporate enterprise
should be organized and operated to serve the interests of so-
ciety as a whole, and that the interests of shareholders deserve
no greater weight in this social calculus than do the interests
of any other members of society. The point is simply how . . .
there is convergence on a consensus that the best means to
this end . . . is to make corporate managers strongly account-
able to shareholder interests and, at least in direct terms, only
to those interests.

Id. at 441-42. Another approach is for corporate executives to
proactively attend to corporate governance and social consciousness
issues. See, e.g., RICHARD J. MAHONEY, A COMMITMENT TO
GREATNESS 27-77 (1988) (the then-chairman and chief executive
officer presented his vision for Monsanto Company including com-
mitments to socially conscious values). See also MONsANTO 1977
REPORT ON SUSTAINABLE DEVELOPMENT INCLUDING ENVIRON-
MENTAL, SAFETY, AND HEALTH PERFORMANCE (1998), available at
http://www.monsanto.com. (last visited July 20, 2003). See gener-
ally TERRY L. ANDERSON & DONALD R. LEAL, FREE MARKET EN-
VIRONMENTALISM (rev. ed. 2001) (providing an enviro-capitalist vi-
sion of a “pragmatic alternative to political environmentalism,” in-
cluding an extensive bibliography).

90. HAMILTON, supra note 17, at 615.

91. See, e.g., ILL. Bus. Corp. Acr, 805 ILL. Comp. STAT. 5/885 (1983)
(Discharge of Duties—Consideration).

92. See Edward S. Adams & John H. Matheson, 4 Statutory Model for
Corporate Constituency Concerns, 49 EMory L.J. 1085 (2000).


http://www.eli.org

2-2004

NEWS & ANALYSIS

34 ELR 10169

Copyright © 2004 Environmental Law Institute®, Washington, DC. reprinted with permission from ELR®, http://www.eli.org, 1-800-433-5120.

tle to no incentives. First, no state’s corporate law re-
quires compliance with the law other than the corporate
statute itself. Second, no corporation has ever lost its cor-
porate charter due to a violation of federal or state envi-
ronmental statutes. (This is true of both closely held cor-
porations and publicly traded companies.) Third, there has
been no successful shareholder movement forcing corpo-
rate America to change its articles or bylaws requiring en-
vironmental protection.

In addressing the gap between corporate and societal ex-
pectations, one recent “model” approach is the creation and
voluntary adoption of corporate codes of conduct.” This
approach is represented by the ALI’s Principles of Corpo-
rate Governance, and the Organization for Economic Co-
operation and Development’s (OECD’s) Principles of Cor-
porate Governance. Such codes of conduct are currently
being followed by several U.S. and foreign corporations, as
companies themselves increasingly recognize that adoption
of voluntary corporate codes of management have numer-
ous benefits.

The next section of this Article applies the model code of
conduct approach to corporate environmental issues. It
presents an environmental code of conduct, namely, CEP. It
recommends that the ALI adopt CEP as part of its Principles
of Corporate Governance. Further, the Article presents and
analyzes CEP’s benefits and features.

As an incentive for adoption, it is clear that corporate
America needs to address environmental concerns. Failing
to effectively do so would invite outside forces to press for
extreme means. Such means could include corporate charter
revocation, institutional investors’ revolt, or more intrusive
federal legislation.

II. Proposed Model: CEP”*

A. Overview

What can be done to make corporations more environmen-
tally responsible? These proposed CEP begin with certain

guiding overriding principles: first, they emphasize legal
compliance over public relations pronouncements, making

93. EISENBERG, supra note 39, at 583. One environmental management
scholar, Frank B. Friedman, expresses skepticism over corporate
codes of conduct as pulling companies in too many directions:

There are a variety of corporate codes of conduct which you
do an excellent job in discussing in detail. However, the prob-
lem that companies face is someone else always has a “wish
list” to add to whatever disclosure, etc. that a company
makes. | usually do not advocate signing any of these
charters, but rather tailor disclosures, etc. to what makes
sense for the company. However, I also advocate an internal
“compliance assurance letter” that requires considerable due
diligence to assure the corporation that a business unit or
division is in compliance not only with law, but with com-
pany policies and procedures. This is analogous to Sar-
banes-Oxley.

E-mail from Frank B. Friedman to Mitchell F. Crusto (Aug. 29,
2002), printed with Mr. Friedman’s permission (on file with author).

94. CEP follows the format of the ALI’s Principles of Corporate
Governance.

legal compliance an absolute requirement, not an option.
Second, they promote transparency—encouraging input
from all stakeholders, plant communities, and other constit-
uents. And third, they raise environmental management to a
new height in corporate priorities, making directors and of-
ficers more accountable for environmental matters.

This model code proposes a “bottom-up” emphasis on
environmental management, focusing on compliance at the
operating level first, while also holding senior management
accountable for failures in compliance. The author believes
that this represents an important change in the focus of many
corporate environmental codes that take a “top-down” ap-
proach. The “top-down” approach overemphasizes senior
management’s responsibility for taking a company “beyond
compliance” and using the environment as a “competitive
advantage.” It falsely presumes that compliance with all rel-
evant laws and regulations has already been achieved. It
consciously or unconsciously appears to minimize the im-

. . . 95
portance of actual compliance with laws and regulations.
It is a flawed approach because actual full compliance is
nearly impossible to achieve as environmental laws and reg-
ulations are voluminous, extremely technical, often unclear
and constantly changing.

This following Code of Environmental Principles relies
heavily on the Coalition for Environmentally Responsible
Economics (CERES) Principles, the International Chamber
of Commerce Principles, the Chemical Manufacturers As-
sociation (CMA) Responsible Care® initiative, and the In-
ternational Organization for Standardization (ISO) 14000.”°
The code is as follows:

Part I. Environmental Objective and Corporate
Conduct

1.01. When it comes to environmental matters, the corpora-
tion, in the conduct of its business, is obliged, to the same
extent as a natural person, to act within the boundaries set by
law, and may take into account ethical considerations that
are reasonably regarded as appropriate to the environmen-
tally responsible conduct of business, and may devote a rea-
sonable amount of resources to environmental purposes.

95. The “bottom-up” approach is supported by the statement of Eric
Schaeffer, former Director of Enforcement for EPA: “EPA’s docket
is full of cases involving prominent companies that have sophisti-
cated management systems and terrific codes of behavior written
into their corporate policies and posted on their walls.” Eric V.
Schaeffer, EPA Director of Regulatory Enforcement, Address at the
29th Conference of the ABA Section of Environment, Energy & Re-
sources, Enforcement in the Next Millennium—21st Century Ap-
proaches to Noncompliance (Mar. 9-12, 2000), reported in FRIED-
MAN, supra note 8, at 58, 103. Compare BRUCE W. PIASECHI ET AL.,
ENVIRONMENTAL MANAGEMENT AND BUSINESS STRATEGY: LEAD-
ERSHIP SKILLS FOR THE 21ST CENTURY 118-19 (1999) (noting the
importance of executive leadership in achieving environmental
business goals).

96. See Mitchell F. Crusto, A/l That Glitters Is Not Gold: The Pending
Demise of Congressionally Driven Environmental Policy, 11 GEo.
INT’L ENvTL. L. REV. 499, 519 (1999) (proposing a Global Environ-
mental Protection Act featuring pollution prevention, performance
measurements, and integrating the environment into business opera-
tions). See also Carl E. Bruch & Roman Czebiniak, Globalizing En-
vironmental Governance: Making the Leap From Regional Initia-
tives on Transparency, Participation, and Accountability in Envi-
ronmental Matters, 32 ELR 10428 (Apr. 2002) (detailing analysis on
developing a global framework to advance public access to informa-
tion, participation, and justice in environmental matters). It should
be noted that the CMA is now the American Chemistry Council.
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Part II. Principles of Corporate Environmental
Management

A. Legal Compliance

2.01. Compliance. Comply with relevant jurisdictions’ en-
vironmental laws and regulations. Become highly knowl-
edgeable as to the laws and their applicability, including its
direct and indirect operations (including joint venturing and
supply and consumer chain) over the life cycle of products
and services and comply with same. Responsively interface
with government regulators and promote responsible legis-
lation. Have human health and safety as a top priority.

2.02. Auditing. Conduct annual environmental audits and
assessments of compliance with laws and regulations, pro-
cedures, policies, and principles, and conduct periodic au-
dits on new legal requirements, problematic areas of opera-
tion, and developing regulatory trends.

2.03. Reporting. Publish and publicly disseminate (a) an an-
nual audited environmental report on the results of the envi-
ronmental audit (see Principal #2 above), (b) quarterly re-
ports on new legal requirements, problematic areas of oper-
ation, and developing regulatory trends, and (c) regular,
timely, uniform monthly environmental reports from oper-
ating facilities.

2.04. Operations Outside the United States (U.S.). Under-
stand and comply with each country’s environmental laws
and regulations, using the U.S. laws as a guiding standard to
be strived for where possible. Where a country’s standards
are higher than U.S. standards, then comply with that stan-
dard in that country, and use that higher standard as a guid-
ing standard to be strived for in the United States.

Comment: Frank B. Friedman, an environmental manage-
ment lawyer and expert, raises the problem of corporate
management often facing inconsistent laws and regulations
when operating in several countries.”’ For example, a highly
developed country like Germany may have stringent envi-
ronmental laws and enforcement while a less developed one
may not. He suggests the adoption of “functional equiva-
lent,” using high U.S. health and environmental standards as
the basic standard of operation even when countries require
less.” The adoption of worldwide industrial environmental
management standards is particularly useful in international
oil and gas production where there are a multitude of joint
ventures, “making for transparency, not only inside the in-
dustry, but also with the host countries and local
[nongovernmental organizations (NGOs)].”*” One such set

97. FRIEDMAN, supra note 8, at 89.
98. Id.

Where existing or proposed control requirements or proce-
dures would be inconsistent with those followed in the United
States or the European Union, it is critical that a responsible
expert, either in-house or outside, documents in the corpora-
tion’s permanent records the basis for the conclusion that
these requirements or procedures afford equivalent protec-
tion compatible with the policy’s intent.

1d.
99. Id. at 90.

of standards is the Environmental Management in Oil and
Gas Exploration and Production.'™ In 1991, the Interna-
tional Chamber of Commerce (ICC) created a “charter for
sustainable development, a 16-point list of principles in-
cluding making environmental management among the
highest corporate priorities” through regular environmental
audits and compliance.'®

B. Community/Employee Safety/Right-to-Know/Emergency
Preparedness

2.05. Community Involvement and Safety. Empower host
communities to address their concerns of actual and poten-
tial impacts of operations, products, waste, or services, and
respond responsibly to those concerns whether real or per-
ceived. (This includes transboundary or global concerns.)
Conduct and respond to ongoing medical monitoring of
impacts. Create community panels and meet regularly
with them.

2.06. Employee Involvement and Safety. Empower and mo-
tivate employees and consultants to address their concerns
of actual and potential impacts, and respond responsibly to
those concerns whether real or perceived through education,
training, and motivation. Conduct and respond to ongoing
medical monitoring of impacts. Encourage whistle-blowing
of environmental violations and dangers. Conduct on-going
environmental training.

2.07. Emergency Preparedness. Develop and maintain
emergency preparedness plans with emergency services,
relevant authorities, and the local community, recognizing
transboundary impacts and work responsibly with suppli-
ers, transporters, and consumers on same.

2.08. Risk Reduction Goals. Minimize environmental
health and safety risks to employees and host communities
through safe technologies, facilities, and operating proce-
dures by being prepared for emergencies. Establish risk
reduction goals and integrate safety and risk engineering
functionsl, including Occupational Safety and Health Act
(OSHA)."

C. Information Collection and Management

2.09. Information System. Establish an effective, comput-
erized, user-friendly system for the collection and dissemi-
nation of timely environmental data with monthly analysis
and make the information available to operational and se-
nior management staffs. Use such system to monitor, im-
prove, and plan for improved environmental compliance
and performance.

D. Facilities Assessment

2.10. Emergency Preparedness. Develop and monitor,
where significant hazards exist, emergency preparedness

100. Id. at96. Also available at http://www.ogp.org.uk/pubs/254.pdf (last
visited July 20, 2003).

101. FRIEDMAN, supra note 8, at 115.

102. See the Occupational Safety and Health Administration’s final pro-
cessing and management regulations. 57 Fed. Reg. 6356 (Feb. 24,
1992) (codified as amended at 29 C.F.R. pt. 1910 (1996)).
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plans in conjunction with the emergency services, relevant
authorities, and the local commumty, recognizing potential
transboundary impacts.’

2.11. Preventative Plan and Program. Assess environmental
impacts before starting a new activity or project and before
decommissioning a facility or leaving a site.

2.12. Design and Operation. Develop, design, and operate
facilities and conduct activities in consideration of the effi-
cient use of renewable resources, the management of ad-
verse environmental impacts and waste generation, and the
safe and responsible disposal of residual waste.

E. Waste Disposal and Pollution Prevention

2.13. Reduction and Disposal of Waste. Reduce and where
possible eliminate waste through source reduction and recy-
cling. Handle and dlspose of all waste through safe and re-
sponsible methods.'

2.14. Pollution Prevention Plan and Programs. Identify and
analyze waste streams, production formulas, mass balances
and the like. Recognize opportunities to reduce pollution
and waste at the source and throughout manufacturing pro-
cesses. And improve processes so as to reduce, and/or elimi-
nate pollution and waste.

2.15. Toxic Use Reduction. Identify and analyze use of toxic
chemicals and toxic processes, recognize opportunities to
reduce use of said toxins, and minimize or eliminate the use
of said toxins.

2.16. Objectives and Timetables. Establish and report on
performance targets and goals and timetables, e.g., reduce
leaks and spill incidents by 90% by 2004.

F. Product and Service Safety

2.17. Environmental Business Strategy. Integrate environ-
mental principles and goals into each aspect of the opera-
tions of businesses and seek corporate strategic advantage
and competitive business advantages through promoting
environmental protection.

2.18. Product Impact. Reduce and where possible eliminate
the use, manufacture, and/or sale of products and services
that cause environmental damage or health or safety haz-
ards. Inform customers of the environmental 1mpacts of
products and services and try to correct unsafe use.

2.19. Product Development. Develop and provide products
or services that have no undue environmental impact and are
safe in their intended use, that are efficient in their consump-

103. SeeICC, Principles for Environmental Management, at http://www.
iccwbo.org/home/environment_and_energy/environment/charter.
asp (last visited July 21, 2003).

104. CERES Principles, formerly the “Valdez Principles,” were estab-
lished in 1989, as a project of the Social Investment Forum, as
amended in 1992. The principles are on file with CERES, 711 Atlan-
tic Ave., Boston MA 02111, or at http://www.ceres.org (last visited
Aug. 21, 2003), supra note 15.

105. See ICC, Principles for Environmental Management, supra note
103.

tion of energy and natural resources
cled, reused, or disposed of safely.’

(,)6and that can be recy-

2.20. Precautionary Approach. Modify manufacture mar-
keting, or use of products or services or the conduct of ac-
tivities, consistent with scientific and technical under-
standing, to [I)revent serious or irreversible environmental
degradation.'”’

G. Public Disclosure

2.21. Public Disclosure. Inform in a timely manner every-
one who may be affected by conditions that might endanger
health, safety, or the environment. Regularly seek advice
and counsel through dlalogue with persons in communities
near company facilities.'” Encourage and protect employ-
ees and host residents for reporting dangerous incidents or
conditions to management or to appropriate authorities.

H. Capital Expenditures

2.22. Capital Expenditures. Provide a capital budget ade-
quate to comfortably address environmental compliance
programs, remediation, product safety, waste disposal, and
these corporate environmental principles.

1. Long-Range Planning Program

2.23. Long-Range Planning Program. Identify, analyze,
and develop long-range environmental concerns and inte-
grate these into long-range planning so as to move ahead of
compliance requirements and to guide effective regula-
tory development.

J. Environmental Restoration

2.24. Environmental Restoration. Promptly and responsi-
bly correct conditions that endanger health, safety, or the
environment. To the extent feasible, redress injuries to per-
sons or damage caused to the environment and restore the
environment.

K. Sustainable Use of Biosphere/Natural Resources

2.25. Sustainable Use of Biosphere/Natural Resources.
Make sustainable risk of renewable natural resources such
as water, soil, and forests. Conserve nonrenewable natural
resources through efficient use and careful planning.'"

L. Protection of Biosphere

2.26. Protection of Biosphere. Reduce and make continual
progress toward eliminating the release of any substance
that may cause environmental damage to the air, water, or
the earth or its inhabitants. Safeguard all habitats affected by

106. Id.
107. Id.

108. See CERES, The CERES Principles, at http://www.ceres.org/our_
work/principles.htm (last visited July 21, 2003).

109. Id.
110. d.
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operations and protect open spaces and wilderness, while
preserving biodiversity.""

M. Energy Conservation

2.27. Energy Conservation. Conserve energy and improve
the energy efficiency of internal operations and the goods
and services sold or provided. Make every effort to use envi-
ronmentally safe and sustainable energy sources."’

N. Environmental Management System (EMS)

2.28. EMS. (1) Use financial and promotion incentives to
reward environmental activism among employees and site
residents. (2) Communicate successes and failures and best
practices in a monthly newsletter. (3) Create and convene
monthly an environmental committee representing major
components of the company. (4) Adopt ISO 9000 and 14000
standards.'”?

0. Senior Management Commitment/Responsibility

2.29. Senior Management Commitment/Responsibility. En-
sure that the Board of Directors and the Chief Executive Of-
ficer are fully informed about pertinent environmental is-
sues and are fully responsible for environmental protection.
Consider demonstrated environmental commitment as a
factor in selecting Directors and Chief Executives. Create
an Environmental Committee of the Board of Directors.''*

P. Shareholder Commitment/Responsibility

2.29. Shareholder Commitment/Responsibility. Encourage
shareholder activism in protecting the environment by dis-
closing in environmental reports compliance information,
legal exposure, potential environmental impacts, and risk
assessments. Encourage shareholder communication and
encourage open discussion of shareholder concerns on envi-
ronmental issues.

Q. Total Quality Management (TOQM)

2.31. TQM. Continue to improve corporate policies, pro-
grams, and environmental performance, taking into account
technical developments, scientific understanding, con-
sumer needs, and community expectations, with legal regu-
lations as a starting point; and apply the same environmental
criteria internationally.

R. Contractors and Suppliers

2.32. Contractors and Suppliers. Demand that contractors,
suppliers, and joint ventures follow these Corporate Envi-
ronmental Principles as a condition precedent to this con-
tractual relationship, acting on the company’s behalf.

111. Id.
112. d.

113. Foradetailed analysis of ISO, see JosepH Cascio, THE ISO 14000
HaNDBOOK (1996).

114. See CERES, The CERES Principles, supra note 108.

115. See ICC, Principles for Environmental Management, supra note
103.

Where appropriate, require improvement in their environ-
mental practices.

S. Consumer Advice

2.33. Consumer Advice. Advise, and where relevant edu-
cate, customers, distributors, and the public in the safe
use, transportation, storage, and disposal of products pro-
vided and apply similar considerations to the provision of
services."'

T Research

2.34. Research. Conduct or support research on the environ-
mental impacts of raw materials, products, processes, emis-
sions, and water associated with the enterprise and on the
means of minimizing such adverse impacts.

U. Transfer of Technology

2.35. Transfer of Technology. Contribute to the transfer of
environmentally sound technology and management meth-
ods through the industrial and public sectors.'"”

V. Contributing to the Common Effort

2.36. Contributing to the Common Effort. Contribute to the
development of public policy and to business, governmen-
tal, and intergovernmental programs and educational insti-
tutions that will enhance environmental awareness and
protection.'?’

W. Security

2.37. Security. Take active measures to safeguard facilities,
property, products, and information from terrorist or crimi-
nal attack and sabotage.

Part III. Corporate Structure: Functions and Powers
of Directors and Officers: Environmental Audit
Committee in Large Publicly Held Corporations

3.01. Environmental Audit Committee. Establish an Envi-
ronmental Audit Committee composed of members of the
Board of Directors, controlled by independent directors.
Said committee will be primarily responsible for ensuring
environmental compliance and reporting environmental
performance to the shareholders, operating communities,
and the public.

3.02. Environmental Operating Committee. Each publicly
traded corporation must establish and operate a broadly
based Environmental Operating Committee to meet regu-
larly and address environmental concerns.

116. Id.
117. Id.
118. Id.
119. Id.
120. Id.
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Part IV. Incentives and Penalties

4.01. Incentives and Penalties. Establish and communicate a
clear system of employee incentives and penalties to rein-
force these principles.

Part V. Development of an Effective Corporate
Environmental Management Program

In addition to the Model Corporate Environmental Princi-
ples contained herein, each company has internal factors
that influence the development and enhance environmental
management programs. Some factors include strategy and
mission, risks, corporate culture, customer expectations,
and available resources. These should be considered in de-
veloping and achieving these principles through an effective
environmental management program.

1. Strategy and Mission

The first order of business with regard to creation of an envi-
ronmental management program is that senior management
should first develop an environmental management strat-
egy 2 This strategy should be developed in parallel with
those existing strategies such as marketing, financing, re-
search and development, and total quality management, so
that its integration does not produce conflicts. Ideally, the
environmental strategy will benefit from those existing
strategies and vice versa.

An integral part of a management strategy should be its
environmental policy, or principles utilizing the CEP laid
out above. This policy should be written to communicate
management’s strategy vis-a-vis the general public as well
as those personnel affiliated with the company. The policy
should take into consideration the public expectations as
well as those of the customers, employees, the board of di-
rectors, and shareholders. Additionally, management
should be aware that this policy will shape future expecta-
tions by those same groups. Many companies either publish
env1ronmenta1 pohcles or include them as part of their an-
nual reports 3 'Such policies are an integral part of the cor-
porate mission.

Each company should create a unique environmental pol-
icy that it can call its own. It has long been recognized in the
marketing industry that effective brand labeling can and
most certainly does contribute to successful marketing and

121. A company should develop a green strategy consistent with its busi-
ness goals, including green marketing. See generally PATRICK
CAISON & JULIA MOULDER, GREEN Is GoLD: BUSINESS TALKING
TO BUSINESS ABOUT THE ENVIRONMENTAL REvOLUTION 107-38
(1991) (includes a bibliography on green business and a list of envi-
ronmental organizations interested in working with the corporate
community). See also Engineering New-Record (ENR), 200/ ENR
Top Environmental Firms, at http://www.enr.construction.com/
people/toplists/topenvdesign/topenv_a-z.asp (last visited July 27,
2003) (ranking the top 100 environmental consulting firms based on
gross revenue for a list of consulting firms that can assist a corpora-
tion develop and operate an environmental management program).

122. See generally ROSEMARY O’LEARY ET AL., MANAGING FOR THE
ENVIRONMENT: UNDERSTANDING THE LEGAL, ORGANIZATIONAL,
AND PoLicy CHALLENGES (1999) (showing business managers how
to integrate environmental management into business strategies,
structures, and information systems).

123. See, e.g., SuNoco, INcC., 1998 HEALTH, ENVIRONMENTAL, AND
SAFETY REVIEW AND CERES REPORT (1998) and their website,
available at http://www.sunocoinc.com (last visited July 27, 2003).

sales. So too can this principle be employed in the manage-
ment framework. By creating a “labeling scheme” that cus-
tomers use to identify the product, i.e., the environmental
and management policy which end up in the form of product
or services to the customer, those involved with a corpora-
tion ultimately identify the strategy with the corporation,
thereby perpetuating the policy’s existence, such as the
“Monsanto Pledge.”

There are certain key areas that management should con-
sider in developing its policy and principles. The specific is-
sues addressed in the policy vary and will depend on the na-
ture of the organization. For example, management should
ensure that its policy is initiated, developed and actively
supported by management at the highest levels. Manage-
ment’s environmental policy should be relevant to its activi-
ties, products, and services and their environmental effects.
Its policy must be understood, implemented, and main-
tained at all levels in the organization and be publicly avail-
able. Furthermore, it should include a commitment to con-
tinual improvement of environmental performance, and
provide for the setting of environmental objectives. At a
minimum, the policy will commit the organization to meet
relevant regulatory, legislative, and organizational require-
ments. Management needs to get “buy-in” from all parts of
the business operations, looking to and utilizing the culture
of the organization.

The following additional factors should be considered
and are conducive to corporate success. Once established,
management needs to evaluate its success.'>* And it needs to
adjust its program to reach maximum effectiveness.'>

2. Risks

Another factor important to a successful environmental pro-
gram is the attendant risk involved. Certain industries, be-
cause of the nature of the business, either generate more
wastes, or have the potential to do greater harm to the envi-
ronment than other industries. In addition, some industries
are more heavily regulated than others. As such, it becomes
imperative to devote more time, effort, and money to effec-
tively manage environmental risks and exposures. It comes
as no surprise that these companies tend to have more so-

124. For example, management should consider that its policy:

1. Is initiated, developed, and actively supported by man-
agement at the highest level;

2. Is relevant to its activities, products and services, and
their environmental effects;

3. Isunderstood, implemented, and maintained at all levels
in the organization;

4. Is publicly available;

5. Includes a commitment to continual improvement of en-
vironmental performance;

6. Provides for the setting of environmental objectives;
and

7. Ataminimum, will commit the organization to meet rel-
evant regulatory, legislative, and company requirements.

125. A policy may, for example, state commitments to:

1. Reduce waste and consumption of resources (materials,
fuel, and energy);

2. Reduce or eliminate the production of polluting releases
to the environment;

3. Design products in such a way as to minimize their envi-
ronmental effects of raw material sourcing, e.g., on habitats,
on species diversity, and on natural beauty;

4. Minimize the environmental effects of new develop-
ments through strategic planning.
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phisticated environmental management programs.'’

Therefore, it is important to prioritize policies so as to ad-
dress the greatest risk to human health and safety.

3. Corporate Culture

Corporate culture should set the tone for operations, poli-
cies, and procedures. Several key areas should be consid-
ered when evaluating a corporate culture. The leadership
style of the corporate executives, their visions, and goals are
primary sources. The organization structure, ethics, and out-
side industry influences should also be considered. Prob-
lems may result even if there is a good fit between the exist-
ing culture and the proposed strategy, regardless of whether
or not the environment strategy is strong. For example, a
company with a decentralized management structure may
face significant challenges if the environmental manage-
ment program is designed with a centralized approach. As a
result, customer expectations may be greatly realized.

4. Customer Expectations

Customer expectations are also essential to developing a suc-
cessful environmental management program. A corporate
supplier can facilitate a customer’s needs by developing en-
vironmental-friendly products. Therefore, those expectations
ultimately have a direct impact on corporate success over all.

III. The Case for CEP

There are many reasons why a corporation would want to
adopt an environmental code of conduct such as CEP.'* The

first two are legally driven, the second two are investor
driven, and the third two are business driven. The last reason
is a moral or ethical one. First, adopting CEP is an essential
aspect of an effective environmental compliance pro-
gram.'*® Second, CEP may lessen a crlmlnal fine or penalty
should an environmental violation occur.’ ** Third, many in-
stitutional investors want corporations to drsclose their en-
vironmental vulnerabilities to guide their investments.'*’
Fourth, socially responsible investors demand that corpora-
tions perform their societal duty to promote sustainable de-
velopments and protect the environment."*' Fifth, CEP may

126. See generally W.B. Johnson, Construction and Application of Pollu-
tion Exclusion Clause in Liability Insurance Policy, 39 A.L.R. 4th
1047 (1985) (noting that while insurance is an important risk-shift-
ing strategy, there is a split in the judicial decisions on the effect that
the pollution exclusion clause has on barring coverage).

127. See generally ENVIRONMENTAL LAW INSTITUTE ET AL., DRIVERS,
DEsIGNS, AND THE CONSEQUENCES OF ENVIRONMENTAL MAN-
AGEMENT SYSTEMS (2001), available at http://www.63.241.172.178/
isopilots/NDEMS2000Compendium.pdf (last visited Mar. 12,
2001) and http://www.eli.org. (last visited Mar. 12, 2001) [hereinaf-
ter DRIVERS] (seeking to evaluate actual effects of implementation
of an EMS).

128. See FRIEDMAN, supra note 8§, at 51-115.

129. Federal sentencing guidelines for environmental crimes propose a
reduction in criminal penalty if a company has an EMS. See Kenneth
S. Woodrow, The Proposed Environmental Sentencing Guidelines:
A Model for Corporate Environmental Compliance Programs, 25
Env’t Rep. (BNA) 325 (June 17, 1994).

130. In Great Britain, the Associating British Insurance adopted new
guidelines requiring corporations to disclose environmental issues
in their annual report. See BATE, supra note 2, Aug. 2002.

131. Forexample, the Investor Responsibility Research Center (IRRC) is
a socially conscious investor group. See http://www.irrc.org (last

add to a corporation’s goodwill in deahng with constituent
groups, , including consumers,'* suppliers, > site communi-
ties,””* and environmental activists.'* Slxth CEP might
prov1de a competitive business advantage." These factors
play an mtegral part in the structure of a corporate compli-
ance program And seventh, CEP is, ethically, the right
thing to do."

A. CEP Is Essential to an Effective Compliance Program

Assume, arguendo, that a corporation is not interested in go-
ing “beyond compliance.” Perhaps it believes that its real
and sole social responsibility is to maximize shareholder
profits. (Perhaps it lacks the capital necessary to develop
and operate an outstanding environmental management
program.) There is still ample reason to adopt CEP as essen-
tial to operating an effective compliance program. No mat-
ter the motive, a corporation’s compliance with environ-
mental laws and regulations is one of the most challenging
tasks for any business.'”’

The benefits to a corporation that adopts CEP may in-
clude the following: first, CEP provides uniform rules for
environmental management and ethical behavior. Second,
CEP promotes greater corporate accountability at the man-
ager, officer, and director levels. Third, CEP could decrease
the level of governmental monitoring, because it promotes
self-regulation. And fourth, CEP encourages the education
of ordinary citizens on environmental management and eth-

visited July 27, 2003). See also Shareholders Set Records Voting for
Environmental Resolutions, BATE, supranote 2, Aug. 2002 (report-
ing on IRRC analysis showing greater support for environmental
shareholder resolutions).

132. See, e.g., CounciL oN Economic PrioriTIES, MoBIL O11. COrRPO-
RATION: A REPORT ON THE COMPANY’S ENVIRONMENTAL POLICIES
AND PRACTICES, CORPORATE ENVIRONMENTAL DATA CLEARING-
HOUSE (1991). See generally THE CounciL oN EcoNomICc PRrIOR-
ITIES, SHOPPING FOR A BETTER WORLD (1969) (consumer report on
socially responsible compliance and their products). See also WAL-
TER CODDINGTON, ENVIRONMENTAL MARKETING: POSITIVE STRAT-
EGIES FOR REACHING THE GREEN CONSUMER (1993).

133. Some suppliers and purchasers are requiring compliance with ISO
standards, including 14000 (environment management), as a prereq-
uisite to purchasing or supplying product and/or services.

134. Site communities’ view of a corporation’s environmental conduct
has become more significant with the environmental equity or envi-
ronmental racism movement. See generally FRIEDMAN, supra note
8, at 314-16.

135. Environmental activists or organizations or NGOs are sophisticated
in raising public awareness of environmental performance.

136. See Harvard Business School Case Studies and the Monsanto
Pledge. See generally JosEPH FIKSEL, COMPETITIVE ADVANTAGE
THROUGH ENVIRONMENTAL EXCELLENCE 4 (1996).

137. See DRIVERS, supra note 127, at 7-8, wherein the main motivations
found as incentives for facilities to implement an EMS include the
premise that “corporate policies matter,” anticipation of regulatory
benefits, desire to improve compliance, the recognition that market
forces are important in terms of consumer pressures from both do-
mestic and international buyers, the recognition that government as-
sistance matters, and cost reduction benefits.

138. For a valuable analysis of the ethical dimensions of environmental
conscience, our attitudes toward nature and the problems of “distri-
butional justice—i.e., sharing environmental burdens across racial,
economic, and intergenerational categories,” see Ethical Dimen-
sions, in ENVIRONMENTAL LAW ANTHOLOGY ch. 1 (Robert L.
Fischman et al., eds. 1996).

139. The federal government has also recognized the importance of de-
veloping EMS. Exec. Order No. 13148, 3 C.F.R. §241 (2000),
ADMIN. MAT. 45117, requiring, inter alia, that federal agencies cre-
ate and implement EMS.
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ical behavior. Hence, CEP could provide a means of reduc-
ing the regulatory burdens of facilities.'*’

B. CEP May Lessen a Criminal Fine or Penalty

OnMarch 5, 1993, an advisory group to the U.S. Sentencing
Commission presented a working draft of recommended
sentencing guidelines setting forth criminal penalties for or-
ganizations convicted of federal environmental crimes. The
proposal outlined five steps to follow when considering an
offending organization for sentencing. The topics covered
are: determining a base fine, aggravating and mitigating fac-
tors, factors for environmental compliance, general limita-
tions, and probation.'*! Establishment of an environmental
management program would be a mitigating factor. There-
fore, CEP would likely be a “mitigating factor” that might
lessen a criminal penalty for a corporate environmental
crime."** This is very important as corporate environmental
crimes may not require a scienter showing.'*

C. CEP Follows a Newly Developed Scholarly Discipline

There is, emerging in the boardrooms and in the classrooms
across the nation, a new scholarly discipline, employing
principles of strategic corporate environmental manage-
ment. CEP addresses this developing discipline of strategic
environmental management. Although environmental man-
agement is not yet being viewed as a “science,” its reputa-
tion has earned it the mark of a discipline, one in which
many business schools are embracing and adding to their
curricula.'*

Environmental management should be viewed broadly
through a multi-disciplinary telescope. It takes into account

140. DRIVERS, supra note 127, at 3.
141. See id. Aggravating factors include:

. Management involvement;
. Threat to the environment;
. Threat to human life and safety;
. Scienter (reckless indifference to legal requirements);
. Prior criminal compliance history;
. Prior civil compliance history;
. Concealment;
. Violation of an order;
. Absence of compliance program or other organized ef-
fort; and
10. Absence of a permit.

O 001N W A WK —

Mitigating factors include:
1. Commitment to environmental compliance such as:

Line management attention to compliance;

Measuring, maintaining and improving compliance;

Integration of environmental policies, standards and
procedures;

Auditing, monitoring, reporting, and tracking system;

Regulatory expertise, training and evaluation;

Incentives for compliance;

Disciplinary procedures;

Continuing evaluation and improvement;

2. Cooperation and self-reporting;
3. Absence of scienter; and
4. Remedial assistance.

142. EISENBERG, supra note 39, at 581-83.

143. See environmental scienter requirement, described in FRIEDMAN,
supra note 8, at 25-26.

144. Id.at51 n.1 (referring to a report that “as of May 1995, up to 50 busi-
ness schools and 100 other schools included ‘environmental busi-
ness’ courses in their curricula.” ENv’'T ToDAY, May 1995, at 1).

legal compliance, governmental and community relations,
and business management principles.'* It incorporates
principles of risk-reduction, auditing, public accountability,
planning, business practices, community and employee in-
volvement, and cost management. Some of'its tools include
life—cycle analysis,'*® environmental or full cost account
ing,'" international environmental standards such as the
ISO’s ISO 14000,'** sustainable manufacturing,'*® pollu-
tion prevention strategies,'”” and total quality manage-
ment."" A successful integration of all these into one single
business strategy is “strategic environmental management,”
or “the pursuit of competitive advantage through environ-
mental management strategies.”'>>

D. CEP Follows a Market-Driven, Self-Regulatory
Approach

A developing trend in environmental protection is a mar-
ket-driven approach. For example, under the Clean Water
Act (CWA), mitigation banks may satisfy the §404 permit
program and the Food Security Act wetland conservation
provisions, allowing “credits” traded to offset wetland
losses or “debits.”'”” Environmental regulations are often
viewed from a free market perspective. This development
seeks to link market forces and self-regulation. It follows
then, that the self-regulation within the environmental
scheme may be the nexus between CEP and the goal of envi-
ronmental protection. When organizations employ compli-

145. These observations result from my profession as a pioneer of strate-
gic environmental management at Monsanto Company in St. Louis
and at Arthur Andersen’s Worldwide Environmental Management
Consulting Group in Chicago.

146. “Product life-cycle analysis” is “a detailed balance sheet of the en-
ergy and material inputs and outputs of a carefully defined system,
such as a product, activity, or set of processes . . . encompasses every-
thing from raw material production to end-of-life alternatives such
as incineration . . . to better understand the full environmental cost of
production . . . .” FRIEDMAN, supra note 8, at 82 nn.127-28.

147. “Activity-based costing” or “full cost accounting” or the “Eco-Au-
dit” is an attempt to take an accounting-based strategy to environ-
mental management by first adding a cost to environmental ex-
penses and activities and then making sound management decisions
using a cost-based analysis. (The author participated in 1993 in the
creation and development of Arthur Andersen’s “Eco-Audit.”)

148. See JosepH Cascio, THE ISO 14000 HANDBOOK (1996).

149. “Sustainable manufacturing ‘applies the sustainable development
concept to manufacturing . . . and address material selection, produc-
tion, Market and After-Market,” and full cost accounting.” FRIED-
MAN, supra note 8, at 84, 111-12.

150. See, e.g., New Jersey’s Pollution Prevention Act, N.J. ADMIN. CODE
tit. 7, § 1K-4.3(b)(6) (1993), seeking to encourage companies to sub-
stitute pollution prevention for costly waste management strategies.

151. See generally Global Environmental Management Initiative, Pro-
ceedings—Corporate Quality/Environmental Management: The
First Conference (Washington, D.C., Jan. 9-10, 1991) (referred to in
FRIEDMAN, supra note 8, at 76-79 and n.108).

152. FRIEDMAN, supra note 8, at 73. See also BRADEN R. ALLENBY, IN-
DUSTRIAL EcoLOGY: PoLICY FRAMEWORK AND IMPLEMENTATION
(1999); Susan J. Colby et al., The Real Green Issue: Debunking the
Myths of Environmental Management,2 McKINSEY Q. 133 (1995).

153. CWA,33 U.S.C. §1311(a), ELR StAaT. FWPCA §404(a); U.S. Army
Corps of Engineers & U.S. EPA, Mitigation Memorandum of
Agreement, 55 Fed. Reg. 9210, 9210-12 (1990) (addressing mitiga-
tion with a three-part sequencing approach of avoidance,
minimization, and compensatory mitigation phases); U.S. EPA et
al., Federal Guidelines for the Establishment, Use, and Operation of
Mitigation Banks, 60 Fed. Reg. 58605 (Nov. 28, 1995). See also EN-
VIRONMENTAL LAW INSTITUTE, WETLAND MITIGATION BANKING
53-55 (1993).
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ance as their mainline strategy and then try to “step beyond
compliance” in search of their own, new, and improved
policy, the end result, namely the protection of the environ-
ment as low cost, is thereby attainable. CEP employs both
internal and external influences. Hence, a major benefit of
CEP is a company maximizing its resources, thereby en-
hancing its economic performance while reducing its im-
pacts on the environment.'>*

E. CEP Internalized External Influences Moving
Companies “Beyond Compliance”">

Many external organizations and groups have used “envi-
ronmental management programs” to challenge corporate
behavior. As environmental management programs evolve
and environmental standards develop, a company can look
to a number of external sources for expectations and guid-
ance on how to enhance existing programs. The following
are some brief descriptions of predominant influences that
potentially affect companies. Although this list is not ex-
haustive, it covers the predominant influences of the past
several years. These influences and standards include: ISO
14000, British Standard (BS) 7750, American National
Standards Institute (ANSI)/American Society for Quality
Control (ASQC) E4, and Community Eco-Management and
Audit Scheme. CEP would effectively internalize these ex-
ternal influences and channel them for positive societal pur-
poses. The following describes some of the most significant
external developments in the environmental area.

1. ISO 14000'¢

The ISO 14000 series has roots traceable to Geneva, Swit-
zerland in 1947. The Global Environmental Initiative in Rio
de Janeiro has set the standards b; which companies con-
duct business in other countries."”’ It should be noted that
ISO standards, which are better seen as systems, are volun-
tary. They do not, in any way, replace or increase existing le-
gal requirements. Conformity to the systems may be either
self-declared or confirmed by a third party evaluator. Al-
though voluntary at this time, compliance with these sys-
tems may eventually become a requirement as they become
the standard for environmental conformance. This is espe-
cially true in emerging markets that may include these sys-
tems in their environmental laws.

The latest development in standardization and EMS is the
ISO 14000, the new series of voluntary consensus environ-
mental management standards. It is likely that ISO 14000
information will be used both internally to improve EMS
and externally by financial institutions including insurance
companies. Most commentators have stated that ISO 14000
is more than an extension of ISO 9000, the well-known
quality management standard series. In late 1996, the ISO
published the final version of an EMS called ISO 14001.

154. DRIVERS, supra note 127, at 2.

155. Mitchell F. Crusto & Joseph J. Egan, Creating Environmental Man-
agement Programs: A Model for the 1990s, Presentation at the Envi-
ronmental Law Institute’s Practical Environmental Management
Conference (June 25-29, 1993).

156. For an update on ISO 14000 development, see BATE, supra note
2,Aug. 2002, at 1-4. See also http://www.iso.ch/iso/en/ISOOnline.
frontpage (last visited July 27, 2003).

157. See FRIEDMAN, supra note 8, at 237-43, 256-58.

Moreover, the United Nations’ (U.N.’s) endorsement of
ISO 14000 may lead to uniform adoption of rules for envi-
ronmentally safe behavior."”® However, the true motivating
factor for adoption and compliance with the ISO rules may
well be the risk of criminal and civil fines for violation of the
ISO 14000 regulations." In adopting ISO 14000, a facility
may expect to see increased employee involvement in envi-
ronmental management, improved document control and
manufacturing efficiency, and increased focus on
nonregulated impacts.'® External benefits may include im-
proved vendor contracts, increased customer satisfaction,
increased ability to market products domestically, increased
access to international markets, and some regulatory bene-
fits."®" EPA has sponsored a demonstration project involv-
ing the implementation of ISO14000 standards in the United
States.'*

Furthermore, there have been conflicts over different ac-
creditation programs for the emerging national environ-
mental management accreditation program by two different
standards groups, the Registrar Accreditation Board (RAB)
and the ANSI.

2. BS 7750

The British Standards Institute (BST) developed and pub-
lished the BS 7750 environmental management systems
standard in 1992.'% It parallels ISO 9000 mainly by describ-
ing a similar type generic model for a management system.
Both ISO 9000 and BS 7750 have similar requirements in
the areas of management commitment and involvement, in-
ternal auditing, the foundation of company policies, and the
continual review of audit results versus those policies to en-
courage continuous improvement.'®*

158. Donald A. Carr & William L. Thomas, Devising a Compliance
Strategy Under the ISO 14000 International Environmental Man-
agement Standards, 15 PACE ENVTL. L. REv. 85 (1997) (examining
development and adoption of corporate compliance programs and
explaining role of ISO 14000 to future corporate environmental
management programs); Craig D. Galli, /SO 14000 and Environ-
mental Management Systems in a Nutshell, 9 Utan B.J. 15 (1996)
(describing origin and mechanics of ISO 14000).

159. See Carr & Thomas, supra note 158.

160. ISO 14001: Greening Management Systems, in GREENER MANU-
FACTURING AND OPERATIONS ch. 12 (J. Sarkis ed., 2001). Also
found in DRIVERS, supra note 127, at 91.

161. Greening Management Systems, supra note 160. Compare NSF IN-
TERNATIONAL, ENVIRONMENTAL MANAGEMENT SYSTEMS: AN Im-
PLEMENTATION GUIDE FOR SMALL AND MEDIUM SIZED ORGANI-
ZATIONS (2d ed. 2001).

162. CraiG P. DiaMOND, ENVIRONMENTAL MANAGEMENT SYSTEM
DEMONSTRATION PROJECT: FINAL REPORT 7 (1996).

163. The BSisavailable from the BSI, 2 Park St., London UK W1A 2BS.

164. The components of an environmental management program as out-
lined in BS 7750 include the following:

1. Responsibility, authority, and resources;

2. Verification resources and personnel;

3. Management representative;

4. Personnel, communication, and training;

5. Register of legislative, regulatory, and other policy
requirements;

6. Communications;

7. Environmental effects evaluation and register;

8. Environmental management manual and documentation;

9. Verification, measurement, and testing;

10. Noncompliance and corrective action;

11. Environmental management records;

12. Environmental management audits; and

13. Environmental management reviews.
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In addition, BS 7750 requires “upstream” evaluation, i.e.,
of vendors and suppliers, and “downstream” assessment,
i.e., fate of products and wastes. BS 7750 has been piloted in
the United Kingdom by 10 companies in the chemical in-
dustry. BSI is also working on a management system stan-
dard for safety and health to be called BS 8750.

3. ANSI/ASQC'®

ANSI/ASQC E4 is a management standard that is intended
to guide the user in preparing detailed implementation re-
quirements and performance specifications for a quality
program integral to environmental activities. The standard
provides the framework and criteria for establishing a pro-
gram that encompasses quality management aspects of en-
vironmental programs, as well as the quality assurance and
quality control of technical activities. This standard en-
dorses and embraces the management philosophy that one
must first plan what is to be done, implement what is
planned, and then assess how well the results meet the
needs of the user. This plan, implementation, and assess-
ment approach are embedded in the standard. ANSI/ASQC
E4 is intended to be a guide for the preparation of a quality
program that satisfies the unique mission of the organiza-
tion using the standard. It is not intended to be used as a
checklist for compliance with a set of requirements. Three
types of programs are identified: Management Systems;
Collection and Evaluation of Environmental Data; and De-
sign, Construction, and Operation of Engineered Environ-
mental Systems.'

4. Community Eco-Management and Audit Scheme
(previously named Eco-Audit)

The European Parliament approved this voluntary system
for industrial eco-audits in January 1993, which took effect
in 1994. The scheme was previously called Eco-Audit and

165. Gary L. Johnson, ANSI/ASQOC E4: Unified Management Standard
for Quality Assurance of Environmental Programs, TOTAL QUALITY
Mgwmr., Summer 1992.

166. The elements contained in the EMS are:

1. Quality management and organization;
2. Quality program and description;

3. Personnel qualification and training;

4. Procurement of items and services;

5. Quality documents and records;

6. Use of computer hardware and software;
7. Quality planning;

8. Quality implementation;

9. Quality assessment and response; and
10. Quality improvement.

The program elements contained in the collection and evaluation of
environmental data are:

1. Planning and scoping;

2. Design of data collection systems;

3. Implementation of planned operations;
4. Quality assessment and response; and
5. Assessment of data usability.

The program elements contained in the design, construction, and op-
eration of engineered environmental systems are:

1. Planning;

2. Design of systems;

3. Construction/fabrication of systems and components;
4. Operation of systems;

5. Quality assessment and response; and

6. Verification and acceptance of systems.

eliminated all mandatory components, including the provi-
sion requiring external verification of self-audits but re-
tained publication of periodic environmental statements de-
tailing a company’s activities and assessing important envi-
ronmental issues. The Economic and Social Committee of
the European Community (EC) believed that the program
should be mandatory for “high environmental risk” busi-
nesses and prefers to retain the approach of the external au-
ditor approach. There are supplemental proposals of eco-au-
dits for small and medium sized companies.'®’

This system applies to anyone trading with a member of
the EC. Some countries may prohibit trade with organiza-
tions known to use certain hazardous materials. The EC’s
program calls for the accreditation of auditors and effective,
ongoing environmental compliance. Companies meeting the
proposed standards are encouraged to use a special logo on
their correspondence and advertising. The logo is believed to
be important to consumer acceptance of products.'®®

5. Comité Européen de Normalisation (CEN)'®

This European standards body is made up of national stan-
dards organizations of the 12 EC and 6 European Free Trade
Association countries. CEN outlines European standards
sought to be developed by consensus and adopted by the
votes of a weighted majority. CEN identifies the following
activities for itself: environmental management tools; envi-
ronmental measurement methods; measurement methods
for environmental properties of chemical substances and
chemical products; pollution control methods and equip-
ment; and methods for evaluation of environmental effects
of products.

F. CEP Promotes Shareholders’ Relations'™

Perhaps more effective in bringing about corporate change
are the actions of the investing community. Ethical invest-
ing is not a new concept but became widespread in the
1990s."”" For example, the CERES Principles were origi-
nally introduced as the Valdez Principles in 1989 as a project
of the Social Investment Forum. An amended version was
adopted by the CERES Board of Directors on April 28,
1992. In March and April, respectively, “the Body Shop and
the Timberland Company join[ed] the roster of 50 signato-
ries; they follow the Sun Company, which became the first
Fortune 500 company to endorse the CERES Principles in

167. See FRIEDMAN, supra note 8, at 234-37, 256.

168. See Rebecca P. Thompson et al., Environmental Auditing, INTERNAL
AUDITOR, Apr. 1993.

169. TURNER T. SMITH, UNDERSTANDING EUROPEAN ENVIRONMENTAL
REGULATION, NY: THE CONFERENCE BOARD, INC. (1993).

170. See generally O’KELLEY, supra note 25, at 220-25 (reviewing so-
cially significant and governance-related shareholder proposals).

171. See supra notes 15, 104. See also Elizabeth Glass Geltman & An-
drew E. Skroback, Environmental Activism and the Ethical Inves-
tor, 22 J. Corp. L. 465 (1997) (wherein the observation was made
that “voluntary disclosure is increasing because it allows corpora-
tions to tap into powerful public sentiment. Shareholder concerns
for the environment have also increasingly influenced corporate
boards through investors’ use of shareholder proposals”). See Nat-
ural Resources Defense Council v. Securities & Exchange
Comm’n, 389 F. Supp. 689, 5 ELR 20074 (D.D.C. 1974). See Le-
vine v. NL Indus., 926 F.2d 199, 21 ELR 20556 (2d Cir. 1991) (in-
volving litigation for environmental disclosure by a shareholder
against a public company).
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February.”'”* The annual completion of the CERES report is
intended to affect the overall reallocation of funds to so-
cially responsible companies. Mutual funds and investors
are the typical recipients of the CERES report.'” CEP rec-
ognizes and responds to shareholders” demand for accurate
financial reporting and, sometimes, environmental progres-
sive corporate actions.

G. CEP Promotes Free Trade

The EC realizes that to facilitate free trade, environmental
issues must be managed. The Strategic Advisory Group for

172. The Body Shop, Timberland Sign CERES Principles, BATE, supra
note 2, May 1993.

173. The principles are:

1. Protection of the Biosphere

We will reduce and make continual progress toward elimi-
nating the release of any substance that may cause environ-
mental damage to the air, water, or the earth or its inhabit-
ants. We will safeguard all habitats affected by our opera-
tions and will protect open spaces and wilderness, while
preserving biodiversity.
2. Sustainable Use of Natural Resources

We will make sustainable use of renewable natural re-
sources, such as water, soils and forests. We will conserve
nonrenewable natural resources through efficient use and
careful planning.
3. Reduction and Disposal of Wastes

We will reduce and, where possible, eliminate waste
through source reduction and recycling. All waste will be han-
dled and disposed of through safe and responsible methods.
4. Energy Conservation

We will conserve energy and improve the energy effi-
ciency of our internal operations and of the goods and ser-
vices we sell. We will make every effort to use environmen-
tally safe and sustainable energy sources.
5. Risk Reduction

We will strive to minimize the environmental, health and
safety risks to our employees and the communities in which
we operate through safe technologies, facilities and operating
procedures, and by being prepared for emergencies.
6. Safe Products and Services

We will reduce and, where possible, eliminate the use,
manufacturing or sale of products and services that cause en-
vironmental damage or health or safety hazards. We will in-
form our customers of the environmental impacts of our
products or services and try to correct unsafe use.
7. Environmental Restoration

We will promptly and responsibly correct conditions we
have caused that endanger health, safety, or the environment.
To the extent feasible, we will redress injuries we have caused
to persons or damage we have caused to the environment and
will restore the environment.
8. Informing the Public

We will inform in a timely manner everyone who may be
affected by conditions caused by our company that might en-
danger health, safety, or the environment. We will regularly
seek advice and counsel through dialogue with persons in
communities near our facilities. We will not take any action
against employees for reporting dangerous incidents or con-
ditions to management or to appropriate authorities.
9. Management Commitment

We will implement these Principles and sustain a process
that ensures that the Board of Directors and Chief Executive
Officer are responsible for environmental policy. In selecting
our Board of Directors, we will consider demonstrated envi-
ronmental commitment as a factor.
10. Audits and Reports

We will conduct an annual self-evaluation of our progress
in implementing these Principles. We will support the timely
creation of generally accepted environmental audit proce-
dures. We will annually complete the CERES Report, which
will be made available to the public.

the Environment (SAGE)'”* was established by the ISO,
along with the International Electrotechnical Committee, in
1991 to make recommendations regarding international
standards for the environment. SAGE concluded that an
EMS was a critical element in achieving environmental ex-
cellence and in meeting future environmental needs world-
wide. SAGE recommended that a technical committee de-
velop an international EMS standard.'” In addition to the
above listing of the CERES Principles, SAGE recom-
mended that application guides be written when needed for
specific industries. CEP recognizes and responds to the im-
portance of environmental protection and its use as a door-
opener to potential trade barriers raised to promote environ-
mental protection.

H. CEP Follows Good Management Principles

Increasingly, the TQM philosophy and customer-oriented
principles are being teamed with industry’s concern for en-
vironmental quality and responsibility. The goal of a TQM
program is to move an organization toward continuous im-
provement of quality. As such, many of the practices of
TQM can be applied to environmental management—spe-
cifically, the elimination of waste.

1. CEP Protects Against Losing Corporate Status

This section supports the proposition that the adoption of
CEP is of great benefit to businesses operating in today’s
regulated environment, especially internationally. Further-
more, CEP addresses the unlikely but menacing proposal
that a corporation lose its corporate status for environmental
violations. What happens if a corporation loses corporate
status? In the few instances where this has happened, the
corporation “defaults” to a general partnership if two or
more owners'’® or to an unincorporated sole proprietorship
if one owner exists.!”” In either case, the result is unlimited
personal liability for the business’ liability. The “share-
holder” loses limited liability protection and is personally li-
able beyond the extent of his/her investment. General part-
ners are jointly and severally liable for the business liabili-
ties and those of the other “partners.” Imagine an instance

174. Susan L. Jackson, Certification of Environmental Management Sys-
tems—For ISO 9000 and Competitive Advantage, TOTAL QUALITY
ENvrL. MGMT., Spring 1993.

175. This generic system should:

1. Fit with existing management system standards, i.e.,
ISO 9000.

2. Describe best practices in environment management.

3. Provide consistency worldwide.

4. Provide a model for elements of an effective EMS.

5. Not include performance criteria (these should be left to
regulatory bodies).

6. Include requirements for leadership commitment.

7. Be voluntary.

8. Add value to an organization when applied.

9. Be challenging, yet available to and within the capabil-
ity of any business worldwide.

10. Include requirements for communication to stakeholders.

11. Link to ISO 9000 and other management systems stan-
dards through the use of common language to enable a single
cohesive management system.

12. Be flexible.

176. See generally Crusto, supra note 38.
177. 1d.
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where due to environmental violations, the sharecholders of
Exxon are held, jointly and severally, personally liable for
Exxon’s past, present, and future environmental liabilities
(and other business liabilities).

IV. The Need for CEP: Shortcomings in the Existing
Efforts to Promote Corporate Environmental
Accountability

Returning to the earlier analysis of corporate law, it appears
that there are many features of U.S. corporate law that hin-
der environment protection. First, corporate purpose is too
narrowly focused on enhancing shareholder value. Legal
compliance is, therefore, considered an option and not a
mandate. Second, shareholders are shielded from environ-
mental liability by the limited liability doctrine. Third, envi-
ronmental reporting is insufficient and often inaccurate, and
shareholder activism is greatly discouraged. Fourth, direc-
tors are generally unaccountable and management too inde-
pendent. Fifth, corporations wield a big political and eco-
nomic stick; and, as a result, government is unable or unwill-
ing to enforce the laws or selectively enforce them. And
sixth, corporations can utilize llberal bankruptcy laws to
aV01d past environmental infractions.'”™ Hence, as U.S. cor-
porate law hinders environmental protection, there is a great
need to adopt CEP.

Despite corporate law’s failure to promote environmental
protection, corporations are still influenced by more than
just corporate law. What are noncorporate law sources of in-
fluence on corporate environmental behavior? Do they have
an effect on corporate environmental behavior?

Many corporate constituents have made Varlous attempts
to change corporate environmental behavior.'” These in-
clude three major sources of influence: the first are govern-
ment regulators, such as EPA. The second are large, influen-
tial shareholders, commonly referred to as institutional in-
vestors, such as the California Teachers Retirement Fund.
And, the third is the SEC, which regulates investments in
larger, publicly traded companies. These external influences
have, in recent years, expanded their grip upon the corporate
infrastructure. An examination of their effect on corporate
environmental behavior is appropriate and follows.

A. Outside Forces Fail to Change Corporate
Environmental Behavior

1. EPA

In the last century, the federal government has forced busi-
ness to promote environmental protection. Founded in
1970, EPA is the federal agency primarily responsible for
protecting human health and the environment. The Agency
enforces air, water, and land laws. It also ensures that desig-
nated health standards are met and oversees a number of of-
fices to effectuate this result. While EPA has been effective
in its enforcement of environmental laws and regulations it
has been suggested that such enforcement is not as rigorous
as it should be."*® Despite these allegations, it has been sug-

178. See Jenny B. Davis, The Enron Factor, A.B.A.J., Apr. 2002, at 40,
42-43.

179. EISENBERG, supra note 39, at 313-27.
180. See supra note 6.

gested that enforcement of environmental laws may create
disincentives, and thus, liability for violations of these laws
should be limited, especially for the corporate director, offi-
cer, or employee.'

One large-scale negative effect of the “command-and-
control” approach of governmental regulations is one of
“corporate avoidance,” whereby qualified individuals will
not do the work or take on the risk that their actions could re-
sult in liability. Big business is then forced to respond with
high-dollar compensation packages to attract and retain
competent professionals, possibly at a price, such that there
is less money for capital outlays. Moreover, some believe
that in the future, America’s goals of environmental quality
will be increasingly accomplished through a self-regulatory
process supported by the background threat of the tradi-
tional enforcement model."®* However, history has shown
that actual enforcement, as opposed to mere threats, is what
is necessary to get actual results.'®

Civil fines have unsuccessfully penetrated corporate
structure. They have not brought about systematic corporate
environmental improvements. Mindful that corporations
may treat even massive civil environmental penalties as
simply “a cost of doing business,” the U.S. Congress has
classified numerous violations of environmental statutes as
felonies.'™ Under the “responsible corporate officer” doc-
trine," “corporate management can, in certain circum-
stances, be held criminally liable as individuals for environ-
mental violations even though those managers did not per-
sonally participate in or direct each of the actions which
gave rise to criminal liability.”'®® On November 16, 1993,
the U.S. Sentencing Commission released draft sentencmg
guidelines for corporate environmental crimes.'*’

Despite both civil and criminal attempts, EPA recognizes
the need to systemically change corporate environmental
behavior. As a result, EPA has experimented with programs
as an alternative to regulatory programs.

One such experiment is EPA’s Environmental Leadership
Program. Introducing this program on January 15, 1993,
EPA stated that its goal of developing an environmental
leadership program was “to encourage and publicly recog-
nize environmental leadership and promote pollution pre-

181. See supra note 7.

182. See STEPHEN SCHMIDHEINY, CHANGING COURSE: A GLOBAL PER-
SPECTIVE ON DEVELOPMENT AND THE ENVIRONMENT 19 (1992)
(discussing the regulatory shift away from command-and-control to-
ward the self-regulatory model). See U.S. EPA, 25 Facilities Se-
lected for Their Outstanding Environmental Performance, at
http://www.epa.gov/newsroom/headline_082203.htm (last visited
Aug. 27, 2003).

183. See, e.g.,recent enforcement activities at EPA, “Compliance and En-
forcement, Newsroom Latest Headlines,” at http://www.epa.gov./
newsroom/.

184. See Richard J. Lazarus, Assimilating Environmental Protection Into
Legal Rules and the Problem With Environmental Crime, 27 Loy.
L.A. L. REv. 867, 878-82 (1994).

185. Judson W. Starr & Thomas J. Kelly Jr., Environmental Crimes and
the Sentencing Guidelines: The Time Has Come and It Is Hard Time,
20 ELR 10096, 10101-04 (Mar. 1990).

186. See United States v. Dotterweich, 320 U.S. 277 (1943); United
States v. International Minerals & Chem. Corp., 402 U.S. 558
(1971); United States v. Johnson & Towers, Inc., 741 F.2d 662, 14
ELR 20634 (3d Cir. 1984), cited in George Van Cleve, The Changing
Intersection of Environmental Auditing, Environmental Law, and
Enforcement Policy, 12 CarpOZ0 L. REV. 1215, 1226-27.

187. U.S. Sentencing Commission, Federal Sentencing Guidelines, ch. 2,
pf. Q, reprinted in 18 U.S.C. §2Q1.1 to .6 (1996).
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vention.”'™ The program is voluntary, aimed at the manu-
facturing industry, and consists of two sections—a Corpo-
rate Statement of Environmental Principles and a Model Fa-
cility Program. Companies would publicly subscribe to the
Corporate Statement of Environmental Principles and com-
mit to specific goals. Six criteria exist for both the Corporate
Statement of Environmental Principles and the Model Fa-
cility Program: Risk Reduction Goals; Measures and Public
Accountability; Planning; Environmentally Sound Busi-
ness Practices; Community and Employee Involvement;
and Compliance. EPA would not evaluate or certify the
company’s performance but may try to incorporate various
elements that allow the public to monitor progress. Under
the Model Facility Program, EPA publicly designates select
manufacturing facilities that meet its criteria as “model fa-
cilities.” The model facilities submit applications to EPA
and a verification process occurs that includes screening for
compliance. A pilot was planned in one or more states to de-
termine feasibility on a national scope. EPA noted that it did
not want to duplicate efforts of private sector organizations
but wishes to enhance them.

2. Institutional Investors

Another very influential external source of corporate envi-
ronmental change is the investment community. Share-
holders recognize flaws in corporate laws and have at-
tempted reforms in corporate governance,'™ including
self-policing policies.'” Institutional shareholders have ac-
‘[IVGIP/ promoted principles of corporate governance gener-
ally.” Other specialty investors, those with “socially re-
sponsible” clients, have promoted socially responsible cor-
porate principles, including environmental protectlon

Investors are concerned with environmental “surprises,”
undisclosed liabilities that can deflate stock trading values.
As corporate investors have limited liability, their true risk is
trading risk, that is risk based upon the disclosures of the fi-
nancial value of the company (unless there is piercing of the
corporate veil or equitable subordination in bankruptcy, per
the Deep Rock doctrine). Shareholders demand full finan-
cial disclosure. Consequently, investors want more disclo-
sure on environmental policies, because environmental
compliance is expensive and companies are exposed to fines
and penalties. Additionally, many investors interested in the
environment want more environmental disclosure in order
to protect the environment.

The history of corporate environmental 1nvestor demands
began with the CERES or “Valdez” Principles.'”® The pres-
sures of ethical investors either to nudge or force corpora-
tions to act in an environmentally friendly manner appear to
have shaped the present trend of self-regulation by corpora-
tions and other business entities. Over time, shareholder

188. 58 Fed. Reg. 4802 (Jan. 15, 1993). EPA has established other initia-
tives for changing corporate environmental behavior, including Pro-
ject XL, Energy Star, and other “partnership” projects. See
http://www.epa.gov./epahome/industry.htm (last visited Aug. 22,
2003).

189. See generally EISENBERG, supra note 39, at 313-27.

190. See IRRC, available at http://www.irrc.org (last visited Aug. 3,
2003).

191. See generally HAMILTON, supra note 17, at 623-33.
192. Id.

193. See EISENBERG, supra note 39, at 313-27. See also supra notes 15,
104.

proposals have evolved from general requests that compa-
nies subscribe to broad environmental principles to de-
mands for 1ncreas1ngly specific environmentally friendly
behavior.'”* Recent examples of such proposals include:
voluntarily adosptmg a toxic release inventory form in a for-
eign country'®; phasing out the production and sale of
halons and methyl bromide'” requlrmg the company to de-
velop a plan to reduce toxic emissions™; allocating a por-
tion of the corporatlon s charitable contributions to environ-
mental concerns'’ acceleratmg 9phaseout of certain envi-
ronmentally harmful chemicals™ ; requesting reports from
management detailing research and development efforts on
environmentally safe chloroﬂuorocarbon substitutes®”’; re-
sponding to green “extremists’™ and requesting subscrlp-
tion to the CERES Principles.”

Despite these continuing shareholder interests and de-
mand for corporate environmental change, such proposals
mainly fail to win full shareholder approval. Typically this is
due to safeguards against “marginal” change provided by
both the corporate law and the securities laws.

As a matter of general corporate-law principles, inves-
tors and shareholders have not been successful in restruc-
turing policies w1th1n the corporate blueprint, including en-
vironmental matters.””* Yet there is increasing pressure on
corporations to respect the views of its vocal, socially con-
scious shareholders.

3. The SEC

The third source of outside government influence on corpo-
rate environmental behavior combines the federal govern-
ment with the investment community. It is the SEC. U.S.
federal securities law consists of six separate statutes and
corresgondmg regulations enacted between 1933 and
1940.2

194. See generally Ex1zABETH GLASS GELTMAN, SECURITIES DiscLo-
SURE OF CONTINGENT ENVIRONMENTAL LIABILITIES (1995); EL1Z-
ABETH GLASS GELTMAN, ENVIRONMENTAL ISSUES IN BUSINESS
TrANSACTIONS 235-322 (1994 & Supp. 1997); [hereinafter
GELTMAN, ENVIRONMENTAL Issues]; ELiZABETH GLASS
GELTMAN, SECURITIES: ENVIRONMENTAL CASES AND MATERIALS
(1994).

195. E.I. Du Pontde Nemours & Co., 1993 SEC No-Action Letter LEXIS
272 (Feb. 19, 1993).

196. Great Lakes Chem. Corp., 1992 SEC No-Action Letter LEXIS 477
(Mar. 24, 1992).

197. Amoco Corp., 1991 SEC No-Action Letter LEXIS 424 (Mar. 8

1991).

198. Pacific Gas & Elec., 1991 SEC No-Action Letter LEXIS 75 (Jan. 18,
1991).

199. E.I. DuPontde Nemours & Co., 1991 SEC No-Action Letter LEXIS
1061 (Sept. 11, 1991).

200. Rooseveltv. E.I. DuPontde Nemours & Co., 958 F.2d 416 (D.C. Cir.
1992).

201. E.I. DuPont de Nemours & Co., 1993 SEC No-Action Letter LEXIS
298 (Feb. 23, 1993).

202. David F. Sand & E. Ariane Van Buren, Environmental Disclosure
and Performance: The Benefits of Standardization, 12 CARDOZO L.
REv. 1347 (1991) (describing emergence and development of
Valdez Principles).

203. See EISENBERG, supra note 39, at 325-27.
204. See id. at 623-33.

205. Securities Act of 1933, 15 U.S.C. §§77a-77aa (1994); the Securities
Exchange Actof 1934, 15 U.S.C. §§78a-781//(1994); the Public Util-
ity Holding Company Act of 1935, 15 U.S.C. §§79-792(6) (1994);
the Trust Indenture Act of 1939, 15 U.S.C. §§77aaa-77bbb (1994);
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Along with the creation of EPA in 1970 and the subse-
quent flood of federal environmental legislation came in-
creased corporate environmental liability and costs. The
greatest source of corporate environmental 11ab111ty has
been the 1980 CERCLA or “Superfund” law.**® Under
CERCLA, companies are often held liable retroactlvely and
required to remediate hazardous waste sites.””’ For the year
2000, total annual pollution control waste in the United
States was approximately $250 billion!*” The projected
cost of complying with the 1990 provisions of the Clean Air
Act (CAA) will be $24 billion (in 1990 dollars), and the
yearly costs of complymg Wlth hazardous waste regulations
for 2000 was $32 billion.”

How is corporate America accounting for these environ-
mental expenses and liabilities? The SEC has become in-
creasingly concerned about whether and how corporations
are accounting for environmental matters. Its concern is cer-
tainly heightened by the passage of the Sarbanes-Oxley Act.

The Securities Exchange Act of 1934 authorlzes the SEC
to enact rules governing corporate disclosures.”'’ Resulting
from the increased federal role in environmental protection,
the SEC’s focus on corporate environmental disclosures has
evolved over the last 30 years. Corporate environmental dis-
closure followed the passage of'the National Environmental
Policy Act (NEPA),”" which required all governmental
agencies to evaluate their policies and amend them to pro-
mote environmental protection. The SEC responded to
NEPA by issuing Release No. 5170, requiring all registrants
to disclose information on any materlal effects of compli-
ance with environmental regulations or laws.*'> On June 7,
1971, the Natural Resources Defense Council, Inc. peti-
tloned the SEC to expand environmental (and civil rights)
disclosure requirements.”"> Two years later, the SEC low-

the Investment Company Act of 1940, 15 U.S.C. §§80a(1)-80a(64)
(1994); and the Investment Advisers Act of 1940, 15 U.S.C.
§§80b(1)-80b(21) (1994).

206. Pub. L. No. 96-510, 94 Stat. 2767 (1980) (codified as amended at 42
U.S.C. §§9601-9675, ELR Star. CERCLA §§101-405).

207. United States v. Olin Corp., 107 F.3d 1506, 27 ELR 20778 (11th Cir.
1997). CERCLA also imposes joint and several liability on “poten-
tially responsible parties.” United States v. Monsanto Co., 858 F.2d
160, 19 ELR 20085 (4th Cir. 1988), cert. denied, 490 U.S. 1106
(1989).

208. See FRIEDMAN, supra note 8, at 52.
209. See id. at 52-53, 99.
210. 15 U.S.C. §§78a-78Il.

211. 42 U.S.C. §§4321-4370d, ELR StaT. NEPA §§2-209; Natural Re-
sources Defense Council v. Securities & Exchange Comm’n, 606
F.2d 1031,9 ELR 20367 (D.C. Cir. 1979). See generally FRIEDMAN,
supranote 8, at 192-95, Robert H. Feller, Environmental Disclosure
and the Securities Laws, 22 B.C. ENvTL. AFF. L. REv. 225 (1995)
(discussing in detail Regulation S-K Items 101 and 103, the two pro-
visions of the 1934 Act directly addressing environmental disclo-
sure). See also Cynthia A. Williams, The Securities and Exchange
Commission and Corporate Transparency, 112 Harv. L. REv. 197
(1999); Jill Evans, The Lawyer as Enlightened Citizen: Toward a
New Regulatory Model in Environmental Law, 24 VT. L. REv. 229
(2000).

212. Disclosures Pertaining to the Environment and Civil Rights, Securi-
ties Act Release No. 5170, Fed. Sec. L. Rep. (CCH) & 78150 (July
19, 1971). (Specifically, the release requires disclosure if compli-
ance with environmental regulations may involve “significant capi-
tal outlays,” may “materially affect” the corporations profits, or
cause material changes in the conduct or intended conduct of the cor-
poration’s affairs. Additionally, the release requires disclosure of
“material” proceedings against the business to enforce environmen-
tal regulations.)

213. Williams, supra note 211, at 1247.

ered the threshold of environmental litigation from 15 to
10% of the company’s total assets, determined that environ-
mental litigation would not be presumed to be ordinary liti-
gation in the course of business, required that all environ-
mental litigation between the company and the government
be disclosed, and required that the company provide a de-
scrlptlon of economic costs of compliance if the costs are
material.*!

In 1979, the SEC issued an interpretive Release No.
16223, clarlfymg its environmental disclosure require-
ments.”"” The release clarified that companies are required
to disclose all material estimated or expected costs asso-
ciated with env1ronmenta1 comphance for the current
year and in coming years.”'® Companies must also dis-
close all proceedings related to environmental compli-
ance initiated by either the government or the company
and disclose the amount sought by the government if that
amount is material.?

In 1989, the SEC clarified its position on potentially re-
sponsible parties (PRPs) under the CERCLA leglslatlon
The SEC ruled that designation as a PRP would not neces-
sar11;/ mean a party was obligated to disclose that designa-
tion.”'” The commission reasoned that designation as a PRP
does not necessarily mean that the government will initiate
action against the company.”*’ The SEC did leave open for
prosecution businesses that were not only designated as
PRP’s, but who also have special knowledge that the gov-
ernment is considering initiating a proceeding or will in fact
initiate a proceeding.”’

In 1991, the University of Tennessee issued a startling re-
port that hazardous waste in America would cost between
$500 billion and $1 trillion to contain and/or clean up.”* Re-
sponding to this major source of corporate (and governmen-
tal) liability, the chairman of the SEC stated that corporate

214. Id. at 1249 (citing Notice of Adoption of Amendments to Registra-
tion and Report Forms to Require Disclosure With Respect to Com-
pliance With Environmental Requirements and Other Matters, Secu-
rities Act Release No. 5386, Exchange Act Release No. 10116, 1
SEC Docket 1, passim (Apr. 20, 1973)).

215. See In re U.S. Steel Corp., Exchange Act Release No. 16223
[1979-1980 transfer binder] Fed. Sec. L. Rep. (CCH) §23507B, at
17203-4 (Sept. 27, 1979). The release was issued as part of a set-
tlement agreement with U.S. Steel Company, see Tracy Sochle,
SEC Disclosure Requirements for Environmental Liabilities, 8
Tur. EnvrLr. LJ. 527, 531 n.25 (1995) (discussing the release
and its history).

216. Environmental Disclosure Requirements, Securities Exchange Act
Release Nos. 33-6130 and 34-16224, 3 Fed. Sec. L. Rep. (CCH)
§23507B, at 17203-4 (Sept. 27, 1979).

217. Environmental Disclosure Requirements, Securities Exchange Act
Release Nos. 33-6130 and 34-16224, 3 Fed. Sec. L. Rep. (CCH)
§23507B, at 17203-6.

218. See Management’s Discussions and Analysis of Financial Condition
and Results of Operations; Certain Investment Company Disclo-
sures, Securities and Exchange Acts Release Nos. 33-6835,
34-26831, IC-16961, FR-36, 17 C.F.R. §§211, 231, 241, 271 (May
24, 1989).

219. Id. at 22430 n.30.

220. See Elizabeth Glass Geltman, The Pendulum Swings Back: Why the
SEC Should Rethink Its POZZCZ@S‘ on Disclosure of Environmental Li-
abilities, 5 VILL. ENVTL. L.J. 323, 355 (1994) (explaining the 1989
interpretive release and subsequent case history).

221. Id.

222. See MILTON RUSSELL ET AL., HAZARDOUS WASTE REMEDIATION:
THEe Task AHEAD (University of Tennessee 1991) (noting “that the
nation’s remediation task represents a major allocation of its re-
sources over the next 30 years”).
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America needed to account for their environmental liabili-
ties and more aggressively move to clean up this waste.** In
response to SEC Chairman Richard Y. Robert’s concern
that corporate America was grossly underreporting its envi-
ronmental remediation liabilities, the SEC issued Staff Ac-
counting Bulletin No. 92 (SAB 92).**

The release of SAB 92 was one attempt by the SEC to cur-
tail environmental liability disclosure inadequacies.””> SAB
92 attempts to clarify accounting principles at the center of
the full disclosure policy of federal securities laws.*** The
SEC has found that, generally, companies have not had dif-
ficulty in determining whether a loss is probable. Yet, the
SEC found environmental disclosure inadequate. The SEC
believed that the source of the problem was related to the de-
termination of whether a loss can be reasonably estimated
and what that estimate should be.*”’

SAB 92 is a useful tool in sorting out the accounting is-
sues relating to contingent liabilities. As stated in the Fed-
eral Register summary, the purpose of SAB 92 is “to pro-
mote timely recognition of contingent losses and to address
the diversity in practice concerning accounting and disclo-
sures in this area.””*® SAB 92 attempts to accomplish this
goal by reconciling the opinion of the SEC staff with the Fi-
nancial Accounting Standards Board’s Emerging Issues
Task Force regarding the requirement that companies recog-
nize contingent liabilities and offset contingent recovery
claims separately.”” The SEC staff believed these require-
ments are needed in order to prevent the misrepresentation
of the possibility and timing of recoveries from insurance
policies.”’

SAB 92 deals with the treatment of joint and several lia-
bility, evaluation of uncertainties in the estimation process,
and accounting for the time value of money. SAB 92 also
imposes a duty to report on sites with environmental prob-
lems on a case-by-case basis in order to assure full under-
standing of the contingencies relevant to a particular site.
The SEC hoped that SAB 92 would bring greater uniformity
to the process of accounting for environmental contingent
liabilities in corporate financial statements.”'

SAB 92 addresses the issue of when companies must
make additional disclosures in the appendix notes in their fi-
nancial statements.”> The SEC staff stated that environ-
mental liabilities typically are so significant that detailed
disclosures regarding the judgments and assumptions un-

223. Roberts Predicts Widespread Concern With Disclosing Environ-
mental Liabilities, 25 Sec. Reg. & L. Rep. (BNA) 1620 (Dec. 3,
1993).

224. Staff Accounting Bulletin No. 92, 58 Fed. Reg. 32843 (1993); see
generally Peter N. Ching & Brian M. Diglio, Staff Accounting Bulle-
tin 92: A Paradigmatic Shift in Disclosure Standards, 7 FORDHAM
EnvrL. L.J. 75 (1995).

225. See Geltman, supra note 220, at 330.
226. Id. at 361-63.

227. Richard Y. Roberts, Commissioner of the U.S. Securities and Ex-
change Commission, Environmental Liability Disclosure, Staff Ac-
counting Bulletin No. 92, and Shareholder Proposals, Remarks at
the Law Education Institute and the Bureau of National Affairs, Na-
tional CLE Conference 8 (Mar. 6, 1994).

228. 58 Fed. Reg. at 32843.
229. Id.
230. See Geltman, supra note 220.

231. See Robert H. Feller, Environmental Disclosure and the Securities
Laws, 22 B.C. ENVTL. AFF. L. REv. 225, 236 (1995).

232. 1Id.

derlying the recognition and measurement of the liabilities
are necessary to prevent the financial statements from being
misleading.” According to the SEC, these disclosures are
also needed to fully “inform investors of the range of rea-
sonably possible outcomes that would have a material effect
on the registrant’s financial condition, results of operations,
and liquidity.”***

SAB 92 gives examples of situations that would require
companies to make additional disclosures in the notes to
their financial statements. Disclosure in the notes to the fi-
nancial statements is only necessary where the particular
contingent liability that is being recognized is found to be
material.”’ Finally, the SEC has shown increasing concern
that the financial statements, and, in particular, the notes to
those statements, must present a picture consistent with dis-
closure made outside of those statements.**°

SAB 92 answers a series of specific questions pertaining
to accounting and disclosure obligations by public compa-
nies of their contingent environmental liabilities. Given the
growing importance of environmental disclosures, it is im-
portant that companies understand SAB 92, which has also
influenced the narrative disclosure for environmental con-
tingencies and obligations.?*’

Whereas the aforementioned Federal Disclosure Regula-
tions dictated what and to what extent disclosure is required
in the area of contingent environmental liability, SAB 92
spells out the method for reporting these potential items.
The bulletin accomplishes this by answering a series of ac-
counting questions that were in need of clarification.

The first question addressed by SAB 92 is whether it is
appropriate to offset in the balance sheet a claim for recov-
ery from insurance proceeds that is probable of realization
against a probable contingent liability and report only the
difference as a net amount in the company’s balance
sheet.”® This is probably the most controversial aspect of
SAB 92.7

The second question concerns a situation where the re-
porting company is jointly and severally liable as a PRP, but
there is a reasonable basis for distribution of costs among
the other PRPs. The issue is whether the reporting company
must recognize a liability with respect to costs apportioned
to the other responsible parties.”** The third question deals
with how uncertainties, e.g., estimates regarding the extent
of liability and amounts of related costs, affect the recogni-
tion and measurement of liability.

The fourth question answered by SAB 92 is whether an
environmental liability may be discounted to its present
value taking into account the time value of money and the
fact that a great number of these liabilities are paid over
time. Because the ultimate settlement of environmental lia-

233. 58 Fed. Reg. at 32845.
234. Id.

235. Id.

236. See Feller, supra note 231.

237. Keith M. Casto & Tiftany Billingsley Potter, Environmental Audits:
Barriers, Opportunities, and a Recommendation, 5 HASTINGS
W.-Nw. J. ENvTL. L. & PoL’y 233, 248 (1999).

238. Herbert S. Wander, Developments in Securities Law Disclosure,
1285 PLI/Corp 659, 878 (Feb. 2002).

239. Richard Y. Roberts & Kurt R. Hohl, Environmental Liability Disclo-
sure and Staff Accounting Bulletin No. 92, SB18 ALI-ABA 505
(Oct. 1996).

240. See Wander, supra note 238.
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bilities may not occur for many years, the effect of discount-
ing the liability to reflect the time value of money may be
material to some registrants.”*' The fifth question outlines
the financial statement disclosures that should be furnished
with res ect to recorded and unrecorded environmental lia-
bilities.*** The sixth question discusses disclosures outside
of the financial statements. SAB 92 notes that registrants
should consider the requirements of Regulation S-K and
S-B (governing small business), Items 101, 103, and 303 as
mentioned above. Disclosures made pursuant to these pro-
visions should be specific enough to enable a reader to un-
derstand the scope of the contingency. Case-by-case disclo-
sure that describes accrued and reasonably likely losses with
respect to partlcular clalms may be necessary if they are in-
dividually material.**

The seventh question addressed in SAB 92 dictates that
material liabilities for “site restoration, post closure, and
monetary commitments, or other exit costs that may occur
on the sale, disposal, or abandonment of a property should
be disclosed in the notes to the financial statements.”***
These disclosures should include the nature of the costs
involved, the total anticipated cost, the total costs to date,
the balance sheet classification of accrued amounts, and
the range and amount of reasonably possible add1t10na1
losses.”

The staff recognized that where a reporting company ex-
pects to incur site restoration costs, post-closure and moni-
toring costs, or other environmental exit costs at the end of
the useful life of an asset, these costs can be accrued over the
useful life of the asset. The accrual of the liability would be
recognized as an expense.’*°

The SEC has continued to refine its environmental disclo-
sure requirements. Supplementing env1ronmental disclo-
sures required by federal environmental statute,”*’ the SEC
pubhshed rules requiring public coryora‘uons to disclose

“national” environmental liabilities.”*® In order to maximize
SEC review of disclosures, the SEC has established with
EPA a cooperative arrangement to share information.”*’

The accounting industry has developed environmental
accounting standards. On June 30, 1995, the American Insti-
tute of Certified Public Accountants (AICPA) presented
“Environmental Remediation Liabilities” for public compa-
nies as an audit CERCLA guide. On October 10, 1996,
AICPA pubhshed 1ts final statement of position on environ-
mental liabilities,”” which the Financial Accounting Stan-

dards Board approved effective for fiscal years beginning
December 1, 1996.%

The SEC must also be suspicious of another source of
corporate environmental disclosure, the corporate “green
reports.” In addition to statutory reporting and financial re-
porting, many compames are issuing Voluntary annual en-
vironmental reports or “green reports. 32 Many of these
reports need to be critically evaluated and are self-promo-
tional, pubhc relations pleces The Council on Economic
Prlorltles 3 and another major U.S. investor group, the In-
vestor Responsibility Research Center, have attempted to
provide 1ndependent assessments of corporate environ-
mental performance.”> In addition, there is a growing
awareness that corporate voluntary environmental audits
should be pubhcly disclosed, to inform existing and would-
be investors.”

Federal efforts to effectuate corporate environmental ac-
countability have been substantial. Yet, the federal securi-
ties laws do little to promote corporate environmental pro-
tection. The federal securities laws are based upon corporate
disclosure and investor sophistication. But the “materiality”
standard has proved to be a limiting standard for environ-
mental disclosure. Hence, environmental liabilities and per-
formance are generally absent from corporate environmen-
tal reports. Despite this, corporations recognize that it is in
their best interest to disclose to the public some aspects of
their environmental performance and, therefore, to issue
“green reports.”

In summary, relative to the SEC and corporate environ-
mental disclosure, the Sarbanes-Oxley Act heightens fed-
eral scrutiny of corporate financial reporting and arguably
will add greater pressure on environmental reporting. One
has to question the current accuracy of reporting of envi-
ronmental expenditures. Voluntary corporate green reports
are often informative but are suspect and usually unau-
dited. It is predictable that shortly corporate environmental
financial reporting will be a very hot topic of regulatory and
investor concern.

B. Corporate Environmental Leadership Fails to Change
Corporate Environmental Behavior

If outside forces such as the government, investors, and the
SEC have failed to systemically change corporate environ-
mental behavior, what about the corporate community’s ef-

241. Roberts & Hohl, supra note 239, at 518.
242. See Wander, supra note 238.

243. Id. at 879.

244. Id.

245. Id.

246. Id.

247. See, e.g., Toxic Release Inventory under the Emergency Planning
and Community Right-To-Know Act §313.

248. 17 C.F.R. §229.103(5)(A) 1996; interpretative release on Manage-
ment’s Discussion and Analysis of Financial Condition and Results
of Operations in 54 Fed. Reg. 22427 (May 24, 1989); SEC, Staft Ac-
counting Bulletin No. 92, June 8, 1993, at 6.

249. Harrelson, EPA Agrees to Information Exchange With SEC, INSIDE
EPA SUPERFUND REP., Mar. 28, 1990, at 2.

250. SOP 96-1. See generally Elizabeth A. Glass Geltman, Disclosure of
Contingent Environmental Liabilities by Public Companies Under
the Federal Securities Law, 16 HArv. ENvTL. L. REV. 129 (1992);

Tracy Soehle, SEC Disclosure Requirements for Environmental Lia-
bilities, 8 TuL. ENnvTL. L.J. 527 (1995).

251. Id.

252. Many major companies voluntarily publish an annual environmen-
tal report, so-called green reports. See David W. Case, Legal Consid-
erations in Voluntary Corporate Environmental Reporting, 30 ELR
10375 (May 2000); Elizabeth Glass Geltman, Minimizing Stock-
holder Liability for Environmental Cleanup, 2 J. ASSET PROTEC-
TION 24 (1996); Elizabeth Glass Geltman, Shareholder Liability for
Improper Disposal of Hazardous Waste, 95 Com. L.J. 385 (1990);
GELTMAN, ENVIRONMENTAL ISSUES, supranote 194, §§11, 12, 19.

253. Council on Economic Priorities is a socially responsible corporate
watchdog who has over the years issued detailed, sometimes inaccu-
rate environmental reports on corporations. Council on Economic
Priorities, 30 Irving P1., New York NY 15003, at http://www.cepnyc.
org/ccawin2000.htm (last visited Mar. 12, 2001). FRIEDMAN, supra
note 8, at 156, 185.

254. See http://www.irrc.org; see also ICCR, Corporate Responsibility
Challenges 2000, CORPORATE EXAMINER, Mar. 9, 2000 (profiling
socially interested shareholder resolutions).

255. Clifford Rechtschaffen, Deterrence Versus Cooperation and the
Evolving Theory of Environmental Enforcement, 71 S. CAL. L. REv.
1181 (1998).
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forts at self-improvement? Is there a self-imposed, corpo-
rate leadership model of corporate environmental behavior?
Is corporate-led, self-regulation the future paradigm for en-
vironmental protection?

In recent years, many corporations have recognized the
need for implementing environmental management strate-
gies.” They see the benefit of environmental performance
that goes “beyond compliance.” They have developed codes
of'conduct to lend support to environmental protection. Cor-
porate-led environmental initiatives have begun to emerge
in efforts to develop a new paradigm in the environmental
protection arena. The following are some examples of cor-
porate-led environmental initiatives.

1. The ICC

The ICC was founded in 1920, following a decision of the
International Trade Conference in Atlantic City to establish
apermanent organization of world business. The ICC repre-
sents economic factors of international business and pro-
motes world trade and investment based on free and fair
competition.”’

Relative to environmental protection, the ICC encour-
ages businesses to use its 16 Principles for Environmental
Management as a basis for pursuing improved environmen-
tal performance and publicly expresses its support for them.
Furthermore, it encourages companies to measure and re-
port their progress both internally and externally.”®

256. See B. SMART, BEYOND COMPLIANCE— A NEW INDUSTRY VIEW OF
THE ENVIRONMENT 188 (1992); GLOBAL ENVIRONMENTAL MAN-
AGEMENT INST., ENVIRONMENT: VALUE TO BUSINESS (1998);
BRUCE W. PIASECKI ET AL., ENVIRONMENTAL MANAGEMENT AND
BUSINESS STRATEGY: LEADERSHIP SKILLS FOR THE 21ST CENTURY
(1999).

257. 1 YEARBOOK OF INTERNATIONAL ORGANIZATIONS (25th ed., Union
of International Ass’ns ed., 1988).

258. The principles cover the following areas:

1. Corporate Priority: To recognize environmental man-
agement as among the highest corporate priorities and as a
key determinant to sustainable development; to establish pol-
icies, programs, and practices for conducting operations in an
environmentally sound matter.

2. Integrated Management: To integrate these policies,
programs, and practices fully into each business as an essen-
tial element of management in all its functions.

3. Process of Improvement: To continue to improve corpo-
rate policies, programs, and environmental performance, tak-
ing into account technical developments, scientific under-
standing, consumer needs, and community expectations,
with legal requirements as a starting point; and to apply the
same environmental criteria internationally.

4. Employee Education: To educate, train, and motivate
employees to conduct their activities in an environmentally
responsible manner.

5. Prior Assessment: To assess environmental impacts be-
fore starting a new activity and before decommissioning a fa-
cility or leaving a site.

6. Products and Services: To develop and provide products
and services that have no undue environmental impact and
are safe in their intended use, that are efficient in their con-
sumption of energy and natural resources, and that can be re-
cycled, reused, or disposed of safely.

7. Customer Advice: To advise, and where relevant, educate
customers, distributors, and the public in the safe use, transpor-
tation, storage, and disposal of products provided; and to apply
similar considerations to the provision of services.

8. Facilities and Operation: To develop, design, and oper-
ate facilities and conduct activities taking into consideration
the efficient use of energy and materials, the sustainable use

The ICC principles cover the following areas. The first
eight include: corporate priorities (recognizing environ-
mental management as a top priority and a key determinant
in sustainable development); integrated management (im-
plementing environmentally sound practices within man-
agement); process of improvement (applying similar crite-
ria internationally, with the goal of improving corporate
conduct—using law as the starting point); employee educa-
tion (employing education, training, and motivation as key
elements); prior assessment (properly assessing environ-
mental impacts before starting new projects, or decommis-
sioning a facility); product and services (designing and de-
veloping environmentally safe products and services, insti-
tuting recycling, energy-use, and consumption of natural re-
sources); customer advice (providing important informa-
tion to the public about environmental practices); facilities
and operation (implementing facility development, design,
and operation that takes into account efficient energy and
materials use, and renewable energy sources and environ-
mentally friendly disposal of residual waste).

The remaining eight principles employed by the ICC are:
research (supporting and continuing research on environ-
mental impact upon raw materials, products, processes,
emissions, and waste associated with the enterprise); pre-
cautionary approach (modifying the manufacturing, mar-
keting, or use of the products and services, which is consis-
tent with technology, thereby preventing environmental
harm); contractors and suppliers (promoting the adoption of
these principles upon authorized agents acting on behalf of

of renewable resources, the minimization of adverse environ-
mental impact and waste generation, and the safe and respon-
sible disposal of residual wastes.

9. Research: To conduct or support research on the envi-
ronmental impacts of raw materials, products, processes,
emissions, and wastes associated with the enterprise and on
the means of minimizing such adverse impacts.

10. Precautionary Approach: To modify the manufacture,
marketing, or use of products or services or the conduct of ac-
tivities, consistent with scientific and technical understanding,
to prevent serious or irreversible environmental degradation.

11. Contractors and Suppliers: To promote the adoption of
these principles by contractors acting on the behalf of the en-
terprise, encouraging, and, where appropriate, requiring im-
provements in their practices to make them consistent with
those of the enterprise; and to encourage the wider adoption
of these principles by suppliers.

12. Emergency Preparedness: To develop and maintain,
where significant hazards exist, emergency preparedness
plans in conjunction with the emergency services, relevant
authorities, and local communities, recognizing potential
transboundary impacts.

13. Transfer of Technology: To contribute to the transfer
of environmentally sound technology and management
methods throughout the industrial and public sectors.

14. Contributing to the Common Effort: To contribute to the
development of public policy and to business, governmental,
and intergovernmental programs and educational initiatives
that will enhance environmental awareness and protection.

15. Openness to Concerns: To foster openness and dia-
logue with employees and the public, anticipating and re-
sponding to their concerns about the potential hazards and
impacts of operation, products, wastes, or services, including
those of a transboundary or global significance.

16. Compliance and Reporting: To measure environmen-
tal performance; to conduct regular environmental audits and
assessments of compliance with company requirements, le-
gal requirements, and these principles; and periodically to
provide appropriate information to the board of directors,
shareholders, employees, the authorities, and the public.
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the enterprise, requiring environmental and legal compli-
ance, and thereby encouraging similar compliance by sup-
pliers); emergency preparedness (developing and maintain-
ing the areas where significant hazards exist, emergency
plans in conjunction with state and local authorities, in ef-
forts to recognize transboundary impacts); transfer of tech-
nology (contributing to the transfer of environmentally
sound technology and management methodology through-
out the industrial and public sectors); contribution to the
common effort (contributing to the development of public
policy, business, government, and the environment); open-
ness to concerns (creating and maintaining dialogue with
both the public and employees, and anticipating and re-
sponding to concerns about hazards and impacts of opera-
tion, products, wastes, and services); and finally, compli-
ance and reporting (measuring environmental performance,
conducting regular audits, and providing relevant informa-
tion to all interested parties). By May 1992, over 800 com-
panies and national business organizations had pledged to
support the principles, including over one-quarter of the
Fortune 500 companies.

2. The Global Environmental Management Initiative
(GEMI)

GEMIL is a project sponsored by the International Chamber
of Commerce and the U.N. Environmental Program. It de-
veloped environmental guidelines for international busi-
ness. More than 20 U.S.-based companies have adopted
ICC’s Principles for Environmental Management. The vol-
untary principles are similar to those advocated by CERES
(see above) and in Japan’s Keidanred Global Environment
Charter of 1991, both of which emphasize community in-
volvement and corporate citizenship. In 1992, GEMI pub-
lished an Environmental Self-Assessment Program that ad-
dresses environmental performance on four levels includ-
ing: compliance; systems development and implementa-
tion; integration into general business functions; and total
quality approach.*®

3. CMA Responsible Care® Program

Under Responsible Care®,”' member companies volun-
tarily subscribe to the Guiding Principles which focus on the
industry’s responsible management of chemicals. These
member companies have signed a statement to that effect.’®*

259. Chris FitzGerald, Environmental Quality—Strategies, Tactics, Lo-
gistics, TotaL QUALITY ENVTL. MGMT., Autumn 1992.

260. FRIEDMAN, supra note 8, at 96-99. See also GLOBAL ENVIRONMEN-
TAL MANAGEMENT INITIATIVE (GEMI), VALUE TO BUSINESS
(1998), cited in FRIEDMAN, supra note 8 at 58. GEMI is located at
2000 L St., NW, Ste. 710, Washington DC 20036, (202) 296-7449, at
http://www.gemi.org (last visited Aug. 21, 2003).

261. CMA, REsPONSIBLE CARE: A PuBLic COMMITMENT (now known
as the American Chemistry Council, 1300 Wilson Blvd., Arlington
VA 22209, (703) 741-5000, or at http://www.americanchemistry.
com.

262. The principles pledge:

1.To recognize and respond to community concerns about
chemicals and our operations.

2. To develop and produce chemicals that can be manufac-
tured, transported, used, and disposed of safely.

3. To make health, safety, and environmental consider-
ations a priority in our planning for all existing and new prod-
ucts and processes.

The signed statement is considered an obligation of mem-
bership in the CMA. To complement the principles and ad-
dress public concerns, CMA committees began developing
Codes of Management Practices in 1989. Each code in-
cludes a self-evaluation form which is reviewed annually to
measure the company’s improved use of management prac-
tices. CMA uses these evaluations as part of progress re-
ports to the public.

The Public Advisory Panel, made up of environmental,
health, and safety leaders, assist the chemical industry in
developing programs responsive to public concerns. Also,
Executive Leadership Groups are regional groups that pro-
vide a forum for corporate leaders to meet once or twice a
year to share their experiences with implementing the ele-
ments of Responsible Care®, which includes discussion of
any codes under development. The member company must
meet all of the obligations of membership throughout its
chemical business practices. The CMA represents North
American manufacturers and assists them in the United
States. Additionally, the initiative has also been adopted in
Australia, England, France, Germany, the Netherlands,
and New Zealand.

C. CEP Supports Enforcement of the Rule of Law

Now we come to a third consideration, after external influ-
ences and self-regulation, in analyzing how or why corpora-
tions apparently are failing to promote environmental ac-
countability. This raises a discussion of the role of environ-
mental litigation and the rule of law.

Mere corporate structure is not why corporations pollute.
Some pollute because it is cheaper than compliance. This re-
ality puts the corporate “bottomline” before the “earthly
line,” causing damage that is costly to undo. To protect the
environment, it is necessary to modify business behavior.
One way to change business behavior is through regula-
tions. Unfortunately, even with existing regulations, envi-
ronmental protection is lacking.**> The rule of law cannot
just rely on regulatory enforcement alone. There is a need to
incorporate an environmental ethic into corporate culture.
This is difficult because corporations are generally required

4. To report promptly to officials, employees, customers
and the public, information on chemical-related health or en-
vironmental hazards and to recommend protective measures.

5. To counsel customers on the safe use, transportation,
and disposal of chemical products.

6. To operate our plants and facilities in a manner that pro-
tects the environment and the health and safety of our em-
ployees and the public.

7. To extend knowledge by conducting or supporting re-
search on the health, safety, and environmental effects of our
products, processes, and waste materials.

8. To work with others to resolve problems created by past
handling and disposal of hazardous substances.

9. To participate with government and others in creating
responsible laws, regulations, and standards to safeguard the
community, workplace, and environment.

10. To promote the principles and practices of Responsi-
ble Care® by sharing experiences and offering assistance to
others who produce, handle, use, transport, or dispose of
chemicals.

263. Forexample, in March 2002, a state auditor of the Louisiana Depart-
ment of Environmental Quality (LDEQ) reported that LDEQ failed
to collect 75% of environmental penalties assessed, and is allowing
facilities to operate without current permits. LDEQ, Performance
Audit Report, Audit Control #02300457, at http://www.lla.state.la.us/
perform.htm (last visited Aug. 2, 2003).
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to maximize shareholder profit even if it means breaching
the law in doing so.

Corporations are governed via their corporate officers
and directors. The fiduciary duty that rests with the manag-
ing staff includes both the duty of loyalty and the duty of
care. The corporate director must always use his or her best
judgment in exercising the appropriate level of care in his
business. Additionally, because of the loyalty requirement,
the director cannot self-deal or engage in any transaction
that may be in conflict with the corporate interest. These
duties arguably do not require that a corporation protect
the environment.

Due to the constant pressures of regulation, government
intrusion, and economic viability, the corporate director
must invariably engage in a constant war of priorities to
maximize financial returns and comply with legal require-
ments while engaging in good management practices. There
are deficiencies in our social order that have failed to effec-
tively protect the environment. These include the failure of
outside forces, failure of corporate leadership, and failure of
the rule of law. As a result, we need to consider another ap-
proach to corporate environmental protection, one that con-
siders legal compliance, corporate culture, and efficacy.

When corporate behavior falls short of society’s expecta-
tions, litigation becomes a viable tool to enforce the rule of
law. The American legal system operates through an ad-
versarial system of litigation. In February 2001, the largest
most significant lawyers organization, the American Bar
Association, announced to its members that the waters are
“fertile” for env1ronmental lawsuits by private citizens.”** It
was reported that “because of new scientific studies that
provide better proof of the effects of some pollutants on hu-
man health, as well as somewhat broader rules on standing,
environmental attorneys expect that more courts will allow
these pollution suits to go forward.””® Following the first
wave of environment litigation where the government and
corporations sued each other to determine Superfund liabil-
ity, the new and current wave of litigation seeks to use state
tort law.”*® Using successful tobacco litigation strategies,
environmental plaintiff lawyers are looking to target entire
industries for failing to admit to governmental authorities
and the public the potentlal harms of their products.*’

In Playboy Magazine,”® Milton Friedman once com-
mented that a corporation may choose to reduce pollution if
it benefits shareholders financially in the long term. One
John Hopkins Medical Center study shows that in spending
$27 billion to comply with the CAA, American com anies
would save up to $10 billion in health care costs.® This
cost-benefit analysis might convince companies that it is
cheaper to protect people from pollution than to pay the
health care cost of pollution. The rising costs of healthcare
and the ever-changing realm of pollutants potentially caus-
ing harm to human health assist policymakers with the task

264. Tebo, supra note 2, at cover story and at 36-42.

265. Id. at 37-38 (referencing Friends of the Earth v. Laidlaw Envtl.
Servs. (TOC), Inc., 528 U.S. 167,30 ELR 20246 (2000) (wherein the
Court found “that a citizens’ group had standing to seek civil penal-
ties under the CWA against a company alleged to be discharging
mercury into a navigable waterway”).

266. Id.

267. Id.

268. See supra note 17.

269. Tebo, supra note 2 (referencing John Hopkins study, at 40-41).

of forming business and management practices conducive
to the protection of health and the environment.

“Command-and-control” legislation no longer works, ef-
fectively or efficiently. Environmental management pro-
grams continue to evolve and change. Most companies to-
day have some structured program to address environmen-
tal matters and risks. There are a myriad of factors affecting
the evolution of environmental management programs.
Some of the factors are external to the company and some
are internal. External influences include regulators, special
interest groups and activists, communities, investment com-
munities, industry associations, and standards organiza-
tions. Some of the internal factors include, but are not lim-
ited to, a company’s corporate culture and overall business
strategy, available resources, management commitment,
and inherent risks.

V. Conclusion

Corporate law provides business with many advantages,
but requires little from its primary beneficiaries, the share-
holders. Is the corporate form a shield to protect sharehold-
ers from illegal behavior? Many corporate constituents
and investors agree that corporate structure promotes so-
cial and environmental irresponsibility. They demand that
corporations be more environmentally sensitive. Past at-
tempts by the government to penetrate the corporate struc-
ture regarding environmental matters have been widely in-
effective. Many institutional investors believe that better
corporate environmental performance will mean greater
corporate profits. Some companies themselves believe
that integrating environmental concerns into their business
strategy makes good business sense, leading to competi-
tive advantage.

One radical approach to corporate environmental irre-
sponsibility raises the corporate law question: should a state
revoke a corporation’s charter for environmental viola-
tions? Academically, there are many reasons for a state to do
so. First, it sends a strong compliance message. Second, it
makes shareholders personally liable for environmental vi-
olations. Third, it puts corporate assets in a state’s hands. In
reality, revocation of a corporation’s charter is extremely
rare. And if it were used, corporations would likely dissolve
their U.S. corporate charters and choose to incorporate in a
country more tolerant of corporate misbehavior.

Faced with heightened corporate visibility following
Sarbanes-Oxley’s passage, U.S. corporations are well ad-
vised to seek and employ a proactive approach to environ-
mental protection and disclosure. One recommended ap-
proach is the adoption of a Model Code of Corporate Envi-
ronmental Principles, as a supplement to the ALI’s Princi-
ples of Corporate Governance. CEP are an important at-
tempt to create a model code of conduct, one driven by legal
compliance and responsive to shareholders concerns. Its
voluntary nature will allow companies to experiment and
find the right mix. Its specific principles and the involve-
ment of directors can assure its systemic impact on corpo-
rate environmental behavior. It quiets environmental critics
who wish to strip the corporations and its shareholders of
the benefits of corporate status due to environmental viola-
tions. Finally, it avoids general shareholder exposure for
corporate environmental liabilities should corporate status
be taken away.
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