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Sections 165 and 173 of the CAA specifically note that
any change in pollution levels from an existing source
triggers NSR and accompanying technological up-
grades. Nothing in the rulemaking’s proposed definition
based on cost of changes or maintenance address this
clear language of Congress.
—Victor B. Flatt, A.L. O’Quinn Chair in Environmental
Law, University of Houston Law Center, written com-
ments submitted to EPA on February 26, 2003.

Taken together, the two proposed exclusions from NSR
would allow many grandfathered air polluters to operate
indefinitely without installing state-of-the-art pollution
control equipment. This would contravene the purpose
of NSR, which is to ensure that grandfathered facilities
eventually do improve their environmental performance.
—Michael M. O’Hear, Assistant Professor, Marquette
University Law School, written comments submitted to
EPA on March 2, 2003.

The CAA provides that when existing sources change
their facilities in ways that increase their emissions they
should be treated as new sources. That should be the end
of the matter.
—Mark Squillace, Professor of Law, University of To-
ledo College of Law, written comments submitted to
EPA in March 2003.

The proposed rule undercuts both the plain meaning of
the CAA and Congress’s underlying intent. It breaches
the plain meaning because “modification” is literally de-
fined as “any physical change” that “increases the
amount of any air pollutant.” Courts take this language
literally, permitting exceptions only in de minimus situa-
tions [citations omitted].
—Robert R.M. Verchick, Ruby M. Hulen Professor of
Law and Urban Affairs, and students of the University of
Missouri—Kansas City School of Law, written com-
ments submitted to EPA on March 31, 2003.

Introduction to the Administrative Nature of
Environmental Law

The U.S. Environmental Protection Agency (EPA) is a fed-
eral agency authorized to promulgate regulations in order to

implement environmental laws passed by the U.S. Con-
gress. Before promulgating a regulation EPA researches the
issue and then proposes a regulation which is published in
the Federal Register. Members of the public can consider
the proposed regulation and send their comments to EPA,
which considers the comments and revises the regulation
accordingly before issuing a final rule. A final rule is pub-
lished in the Code of Federal Regulations and has the force
of law.

In theory, the commenting process is both a tool of de-
mocracy and an impetus for sharing ideas. First, it is virtu-
ally the only instance where the public has the opportunity
to voice its concerns regarding regulations that may have
dramatic effects on the quality of the environment and carry
the force of law. There is no other instance where the public
has a direct say in the implementation of a law. Second, it
should be an opportunity for the public to see if the imple-
mentation of the law is consistent with the statutes which
supposedly direct the implementation. Third, the comment-
ing process assists EPA in seeing the regulations from vari-
ous points of view. EPA, like many governmental agencies,
is often underfunded and may not have the resources neces-
sary to thoroughly research the possible impact of a regula-
tion. The commenting process alleviates such pressures by
bringing together interested members of the public to dis-
cuss and raise questions regarding the regulations.

Unfortunately, the “notice-and-comment” process is of-
ten underutilized and misunderstood. Underutilized in the
sense that very few of those affected actually participate in
the process, and misunderstood in that the role of comment-
ing in the final substantive result is not clearly defined.

Underutilization is the result of many factors. First and
foremost, the process is not widely publicized or explained.
Though in theory “notice-and-comment” rulemaking is a
statutory method for public involvement and a part of the
need for constitutional due process, as a practical matter
most of the public is left out.1 Notices published in the Fed-
eral Register are effectively unavailable to most persons.2

Even when persons have real notice, the procedure neces-
sary to make an effective comment—one that may have an
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impact on the substantive law—is never explained. There
are various reasons for this, but surely one of them must be
that some of those who do understand or control the process
wish to maintain hegemony over the outcome.

This is the current state of environmental law in the
United States. Most of our environmental laws have very lit-
tle realistic chance of being altered at the legislative level, as
a result, almost any change in the actual impacts of our laws
will come through this opaque and confusing administrative
process. Despite this result, the administrative process in en-
vironmental law is not well explained to the public or even
to those law students that are training to practice in the envi-
ronmental arena.

The New Proposed Definition of Routine Repair and
Maintenance (RRAM) Under the Clean Air Act (CAA)

These problems with the role of commenting in environ-
mental laws are exaggerated in a situation in which the exec-
utive branch seeks to use the process to make significant
changes in environmental administration. Such has oc-
curred in the current Administration of President George W.
Bush. Though there are many instances in which certain en-
vironmental practitioners and commentators have been
alarmed by proposed changes in environmental regulations
which have been proposed by the Bush Administration,
very few have generated as much controversy as have pro-
posals which would alter the situations in which older air
pollution sources would have to upgrade pollution control
equipment. Of particular concern has been a proposal,
which has just been published as a final rule, in which the
definition of RRAM has been altered.3

On December 31, 2002, the Bush EPA put forward a draft
rule defining RRAM for purposes of new source review
(NSR) of existing air pollution sources which undergo alter-
ations.4 The NSR provision of the CAA5 requires that all
major new sources of air pollution submit to review as a new
source and install pollution control equipment which repre-
sents the best available control technology (BACT) for
sources in attainment areas, and lowest achievable emis-
sions rate (LAER) in nonattainment areas.6

A “new source” is defined in the CAA to include already
existing sources which are modified after the effective date
of these acts.7 The statute states that a modification occurs if
“any physical change” or “change in method of operation . . .
increases the amount of any air pollutant emitted by such
source.”8 Historically, EPA had exempted those existing
sources of air pollution from NSR if they only made changes
classified as RRAM. This provision became particularly
important recently because under President William J.
Clinton, EPA sued several existing sources which they said

violated the Act by making changes which were not RRAM
and failing to go through NSR.9

The December 31 proposal sought to define RRAM more
specifically. It sought to impact which existing stationary
sources would have to install pollution control equipment
when certain upgrades of these sources were undertaken.10

The proposal however was extremely controversial because
many persons believed that it would illegally exempt exist-
ing sources from upgrade requirements under an overbroad
definition of RRAM.11

Environmental Law Professors Decide to Act

Because of the importance of this issue, the ongoing con-
cern over the lack of effective public participation in most
environmental administration, the understanding of their
unique role in influencing the result, and a desire to use this
as an opportunity to educate law students, lawyers, and the
public on the role of public commenting in the environmen-
tal arena, a group of legal scholars, supported by other envi-
ronmental law professors around the country, decided to
jointly participate in the commenting project on this issue.
Spearheaded by the University of Houston Law Center’s A.
L. O’Quinn Chair in Environmental Law, Prof. Victor B.
Flatt, and including Prof. Robert Verchick of the University
of Missouri, Kansas City, Prof. Mark Squillace of the Uni-
versity of Toledo School of Law, and Assistant Prof. Mi-
chael O’Hear of Marquette University School of Law, these
professors came together in 2003 to comment upon the
RRAM rule.

The professors chose not to work together on the com-
ments both because of the political nature of the issue and in
order to illustrate various perspectives on the commenting
process itself. They felt that by doing this, they would pro-
vide both EPA and the public different models of the com-
menting process, the sum of which might be greater and
more educational than one joint comment from all four.
Now that the commenting process is complete (though cer-
tainly before the final resolution of the issues that have been
raised by the commenting process), these professors are
publishing these comments together (in Appendix A) along
with an overview of the process in a journal devoted to edu-
cating the public on important environmental law issues.
Thus, in addition to providing comments to the Agency, it is
the hope of these professors that their comments, and a de-
scription of the commenting process, might be an important
educational tool to others who would like to be involved in
this and future environmental administrative issues which
can have such an enormous impact on the environment that
we all share.

What Can Be Learned From the Process?

What is remarkable when reading these four comments is
that all four professors not only agree in the substance of
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their comments but also in the method of approaching the
commenting process. This methodology is the result of re-
search in environmental administration and much experience
over time in the role of administrative comments in shaping
the outcome of environmental policies. Despite the conver-
gence of results from these individual professors, our current
environmental law courses rarely deal with this issue so ex-
plicitly. And we are not alone. Most environmental law stu-
dents and professors never reach this level of instruction with
commenting on administrative proposals. Yet this process is
extremely important. These lessons, therefore, are put for-
ward as a model methodology for commenting in the envi-
ronmental administrative process. What are these lessons?

(1) The most important role of the notice-and-comment pro-
cess is to set forth clearly and correctly any controlling legal
authority that supports your position. EPA, as a federal
agency, is bound by the laws which create and control its
programs. It is these laws which it must follow. Though
opinions as to the desirability of administrative actions may
be interesting, federal agencies are granted wide discretion
in implementation of laws and are not bound in any way by a
citizen’s bare preference. A federal agency is only required
to follow controlling legal authority. Thus, all of the profes-
sors’ comments reference the legality of the proposal under
the CAA. A careful reading will show that there is little fo-
cus on the preferences of any professor as an individual. In-
deed, it is possible that one or more of the professors think
that as a policy matter, the new RRAM proposal is a good
idea. But this is not the main role of commenting. It is in-
stead to alert the agency and any interested party to the legal-
ity of the Agency’s actions. This is how an agency is held ac-
countable to its controlling statutes. The statutes are not
self-executing. Unless some party challenges the legality of
the Agency’s action, illegal results may occur.

Moreover, such illegality is better pointed out at this stage
than for the first time in a later court challenge. This allows
the Agency to correct its own mistakes and avoids the ap-
pearance of “sandbagging,” which might result in a court us-
ing its equitable powers to disallow arguments that could or
should have been raised in the administrative process.12

This lesson must be considered the most important be-
cause it is this lesson that is so well obfuscated by the current
administrative process. Nowhere in the call for comments,
in this or many other environmental proposals, does EPA
specify the importance of binding legal authority.13 Instead
it usually directs those that participate in the process to ex-
press their opinions on the subject matter. While an agency
that entered into the process with an open mind might bene-
fit and be educated from such an airing of opinions, it is fair
to say that our agencies do not generally work with said
“open mind.” In the RRAM example, the Bush Administra-
tion had made it clear long before the proposal that the pur-
pose of the rulemaking was to provide relief to industry and
loosen the rules governing NSR.14 Thus, simply expressing

a disagreement with this as an idea would not be expected to
yield much progress. Indeed, the overwhelming number of
written and oral comments opposed the RRAM proposal on
policy grounds. Based on the finalization of the rule, it does
not appear that these comments made a difference, nor will
they make much of a difference in the expected legal chal-
lenge to the rule.

Related to the legal arguments which can be put forward
is the importance of practical effects. Here, perhaps we were
not as successful. Certainly other parties who commented
were able to show projections of pollution change and cost
savings based on the proposal. Since this information goes
to the very purpose of the proposal, such actual data can be
very effective in requiring Agency consideration. It also
makes the process more understandable to include real-
world examples of the effects of the proposal.

(2) The second lesson is that public opinion can have some
influence on the substantive outcome of an administrative
proposal but only to the extent that it provides political pres-
sure. While “opinion” comments may not have an individ-
ual effect on the outcome of a decision, a groundswell of
public opinion cannot usually be ignored in a functioning
democracy. Thus, though the Agency may not be prohibited
from taking a certain action by law, extraordinary public
disapproval should provide some political pressure either
for an alteration of the underlying law, or political pressure
on the executive branch as a whole if the current party
wishes to stay in power. For example, the extraordinary pub-
lic reaction to the recent Federal Communications Commis-
sion proposals on media ownership has prompted legisla-
tion to override that proposal.15 In the RRAM example here,
some of the comments do note the opposition of the public
to the proposal.

The recognition that the public can have an impact when
truly motivated underscores again the need for public un-
derstanding of the issues at stake and the need for our agen-
cies, including EPA, to do a better job of publicizing the is-
sues. Professor Verchick wisely involved a cross-section of
student interest groups in his comment, including ethnic mi-
nority groups who might be disproportionately affected by
this proposal. By doing this, more people are widely edu-
cated about the effects of such rulemaking.

(3) The third lesson is that all procedural aspects of a pro-
posal should be examined. This requires a working knowl-
edge of the Administrative Procedure Act (APA)16 and its
rules concerning public participation. For instance, in the
RRAM proposal EPA did not specify under which formula
it might alter the RRAM exception. The comment letters
noted that by failing to do so, EPA was not giving notice of
the substance of the proposal in violation of the APA.
Though important, it is not even necessary to know every jot
and title of the APA. Generally, if it seems that a party is not
able to participate effectively in the process, even when well
informed, there is probably a problem with an APA or pro-
cedural violation. Particularly in recent years, as agencies,
including EPA, have sought to circumvent public participa-
tion, there are good chances that there may be procedural or
APA problems with the proposal.
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(4) The fourth lesson is to utilize the assistance and work of
other people. Though as noted above, the professors did not
consult on the substance of their comments, they did know
that others would be participating and we encouraged each
other throughout the process. Interestingly, one of the
greatest fears of those who comment publicly is that their
comments might not meet some standard of professional-
ism. Indeed, many of the professors might seek to improve
their comments if given another opportunity or if they had
had more time. However, the perfect in this case really is
the enemy of the good. Many so-called experts fail to ad-
dress critical issues that come before us because we are un-
able to craft “the perfect” response. The important thing is
simply to participate in an intelligent manner. As noted
previously, there are very few comments submitted in the
first place. By understanding and commenting about con-
trolling authority on one issue, the commenter has accom-
plished a great deal. When professors have assigned com-
ment exercises in administrative or environmental law
classes, the students are astounded to see that their com-
ments are usually the most insightful and appropriate of
the bunch. In many instances they may affect the outcome of
the process.

By law, comments that are made are to be publicly avail-
able which means that a party that wishes to comment may
read or see the comments of another to assist in putting their
own comment in context. Unfortunately, agency practice
seems to make the accessibility of such comments difficult
indeed. EPA for instance published the comments on
RRAM on the Internet. Yet, these comments could not be
found by doing a search of EPA’s database on NSR or
RRAM. Eventually they could be reached by searching un-
der the CAA, but such a search was difficult at best. Never-
theless, the comments of the law professors were found by
others and indeed served as a catalyst for more comments,
ideas for public hearings, and joint strategies.17

The last lesson is to make any comment understandable
and readable. Though environmental laws can be techni-
cally complex, in order to really make an agency account-
able, those who seek to comment on the agency’s proposal
must be as clear as possible. All of the professor comments
letters, though complex, are understandable by a reasonably
environmentally informed party. The comments are not of
extreme length and focus on the most important issues pre-
sented. They clearly set out those parts of the proposal
which they challenge and cite the text supporting their argu-
ments in the document itself.

In the final analysis, whether an agency proposal goes
forward is decided by a human being, whether that be an
agency person, a congressperson, or a judge. If that person
does not understand what is being presented, they cannot do
what you wish them to do. The agencies have made this dif-
ficult indeed by apparently trying to make proposals inac-
cessible. The original RRAM proposal was over 600 pages
long and was not organized or cross-referenced effectively.
Perhaps we should have challenged that as well. But there is
deference to an agency’s actions in the rulemaking process.
So as long as the agency tries to make things more compli-
cated, the more those who wish to bring the public back to
the process must make the issues clearer.

Conclusion

We environmental law professors believe that we have suc-
ceeded in making the issues in the RRAM clearer, and we
believe that these comment letters will assist in the legal
challenge to the rule that we feel is inevitable. But we also
hope that we have succeeded in making the process of no-
tice-and-comment rulemaking clearer as well. As members
of the public, lawyers, law professors, or law students, we
all have a responsibility to be a part of our government. That
includes standing up and being counted when public partici-
pation is allowed. Though various forces have conspired to
make it difficult to be involved in the public process in an ef-
fective way, we hope that these comments and commentary
concerning them will assist in demystifying this process and
encouraging others to get involved.

Appendix A—Submitted Comments of
Law Professors

Comment of Professor Flatt

February 26, 2003

U.S. Environmental Protection Agency
EPA West (Air Docket)
1200 Pennsylvania Ave. NW
Room B108
Mail Code: 6102T
Washington DC 20460

Re: Docket ID No. A-2002-04
OAR-2002-068

Ladies and Gentlemen:

My name is Victor B. Flatt, and I am the A.L. O’Quinn Chair
in Environmental Law at the University of Houston. I teach
and do research in the area of environmental law, and in par-
ticular the area of environmental administration. Due to my
area of expertise, and my duties as a public servant, I wanted
to submit a comment on the proposed EPA rule defining rou-
tine repair and maintenance (RRAM) for purposes of new
source review (NSR) of existing air pollution sources which
undergo alterations. As a law professor who has studied
these issues over time, I believe that some of my comments
might be germane to the viability and legality of this pro-
posed rule.

Under §§165(a), 172, and 173 of the Clean Air Act
(CAA), annotated at 42 U.S.C. §§7475(a), 7502, and 7503,
major new sources or major modifications of existing
sources of criteria air pollutants must submit to review as a
new source and are required to install pollution control
equipment which represent the best available control tech-
nology (BACT) for sources in attainment areas, and Lowest
Achievable Emissions Rate in nonattainment areas. 42
U.S.C. §§7475(a)(4), 7503(a)(2). A “new source” is defined
in the CAA to include already existing sources which are
modified after the effective date of these acts. 42 U.S.C.
§7411(a)(2). In pertinent part, a “modification” occurs if
“any physical change” or “change in method of operation . . .
increases the amount of any air pollutant emitted by such
source.” In general, a major source is defined as capable of
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emitting 100 tons of a regulated pollutant annually. 42
U.S.C. §7602(j). With respect to the non-attainment pro-
gram, “major” is defined as those sources which can emit or
have the potential to emit either 100 tons or 250 tons (de-
pending upon the type of source) of certain pollutants. 42
U.S.C. §7479(1).

On December 31, 2002, EPA announced its final rule de-
fining “major modification” for purposes of NSR, to be set
out in 40 CFR, parts 50 and 51. This rule attempts to define
“major modification” as a result of “significant” emissions
increase of a regulated NSR pollutant. This rule specifically
exempted RRAM from activities which would trigger NSR
for existing sources. RRAM is the subject of this rulemak-
ing, and is what these comments address.18

The definition of modification in 42 U.S.C. §7411 in
many ways is quite explicit and clear. However, there are
some questions as to what constitutes a source for applica-
tion or what activities cause emissions increases. His-
torically, EPA has not defined RRAM for purposes of trig-
gering NSR for alterations of existing sources, preferring to
work on a case-by-case basis. In making its determination,
EPA has considered the nature, extent, purpose, frequency,
and the cost of the work. Those regulated entities that are un-
sure whether or not NSR and its accompanying technologi-
cal requirements are triggered, may consult the reviewing
authority for assistance in making the determination.

This proposal seeks to create classes of categories, de-
fined by total expenditures as a percentage of capital cost,
which would uniformly be considered RRAM.

My comments address two major considerations: (1) the
need for this “clarification”; and (2) substantive and proce-
dural problems with the proposal.

I. The Need for a Clarification of RRAM

According to the call for comments, EPA has undertaken
this rulemaking because industry believes that the current
approach is too uncertain, proving costly since industry may
not undertake needed repair and maintenance because of un-
certainty about what changes might be allowed without trig-
gering NSR requirements. According to the call for com-
ments, the option of requesting an applicability determina-
tion is considered too costly by some in industry. Such appli-
cability determinations also require time and resources from
EPA as well.

If it is possible to avoid sacrificing legitimate NSR while
introducing more specific guidelines to define RRAM, then
it would make sense to do so and would not be inconsistent
with the legislation that requires NSR for certain modifica-
tions of existing sources. The problem is that the large diver-
sity of industries and situations makes it almost impossible
to avoid a case by case approach without making the defini-
tion of RRAM both over and under-inclusive. Indeed, the
current proposal does not truly eliminate the uncertainty of
the procedure. The current proposal posits that an owner or
operator “would evaluate on a case-by-case test any activi-
ties that did not come within the allowance and that are not
otherwise excluded, in order to determine whether they are
RMRR.” Furthermore, the proposal might exempt certain

kinds of replacement or maintenance activity or other activ-
ity that is not legitimately considered a RRAM, even if it co-
mes within the yearly budget allowance.

The truth is that there is no real way to categorically de-
fine all of the activities that could or could not be considered
routine repair and maintenance. If that were possible, then
Congress would have made that determination itself. Simi-
larly, it could have chosen some percentage expenditure, but
it did not. Instead, where Congress has explicitly spoken on
the issue, it has stated that the term “modification” means an
increase in the amount of “any air pollutant,” 42 U.S.C.
§7411(a)(4), and that with respect to certain non-attainment
areas, there shall be no de minimis exception for increases
of volatile organic compounds from existing sources unless
it is less than 25 tons over 5 years. 42 U.S.C. §7511a(c)(6)
(emphasis added).

Essentially then, the proposed rule would simply exclude
certain activities that fall under a specific budget, while still
leaving uncertainty as to those activities beyond that budget
or activities in which there is any question whether the activ-
ity is routine repair and maintenance. However, this does
nothing to eliminate the current uncertainty which the pur-
ported rule addresses. This is because the “exception” to the
annualized budget is no different than the current situation.
Under the current regulations, an owner or operator would
only need to seek applicability review if the activity is not
clearly RRAM. The definition of RRAM is not connected to
the expense of the project, but rather the nature of the pro-
ject, and presumably whether it would operate as an in-
crease to emissions. The new proposal does nothing to elim-
inate that. If there is uncertainty whether an activity which
falls within the annual budget is not really RRAM but in-
stead an upgrade or major modification forbidden by the
statute, then applicability review is still required. The only
change is that there will now be created a situation in which
there is a safe harbor of activities (those under a certain bud-
get) which will not trigger routine scrutiny as opposed to the
current situation in which all activities might trigger such
scrutiny. Assuming that owners and operators follow the let-
ter of the regulation then virtually all activities that are cur-
rently in question will still be in question under the proposed
new rules. Therefore the effect of the new rules is simply to
allow larger investments in upgrades without scrutiny, sub-
verting the purpose of the statute. This brings us to Part II.

II. Substantive and Procedural Problems With the RRAM

The proposed rule also suffers from substantive and pro-
cedural problems in that its implementation may be incon-
sistent with the CAA and the Administrative Procedures
Act (APA).

Sections 165 and 173 of the CAA specifically note that
any change in pollution levels from an existing source trig-
gers NSR and accompanying technological upgrades. Noth-
ing in the proposed definition based on cost of changes or
maintenance address this clear language of Congress.

Moreover, this proposed definition of RRAM would es-
sentially exempt any modifications of the need to go
through NSR. That is because it allows for upgrades that
will indefinitely keep existing sources in service without
ever having to upgrade to new source requirements.

This problem is recognized in the proposal, which notes
that replacement of “existing process units” (which presum-
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ably would be an “upgrade” as opposed to a “routine main-
tenance”) would not qualify for the RRAM exceptions.
However, it does allow that “some partial replacements [of
existing process units] would qualify for the proposed
RRAM exclusion.” But partial replacements over time can
easily have the same effect as an entire replacement of an
“existing process unit” which the proposal notes would not
be RRAM. Under its own terms then, the proposed rule al-
lows changes over the course of years to occur which it sup-
posedly would not allow to occur in one year. Either an ac-
tivity is RRAM or it is not; it should be immaterial if the ac-
tivity occurs in the course of one year or five years. It is true
that many “partial replacements” may not be disguised up-
grades but RRAM, but the only way to determine if piece by
piece alterations are not cumulative upgrades is to have
case-by-case analysis, which this proposal seeks to elimi-
nate as routine procedure.

The proposed rule is also in direct violation of the en-
abling statute in noting that changes that would increase “ef-
ficiency” of the unit do not automatically qualify as a major
modification. This flies directly in the face of the words and
spirit of the CAA, and cannot withstand analysis.

As the proposal itself points out, RRAM would usually be
expected to encompass simple replacement of parts with
identical ones. This proposal seeks to expand this by allow-
ing replacements of similar units or equipment, even if the
use of an “improved” version increases the life or preserves
the efficiency of the affected unit. (Section VII. A.)

The purpose of allowing existing sources to avoid the im-
position of the pollution control equipment for new sources
was to recognize the already fixed costs that had been in-
curred prior to the passage of the CAA. However, it is clear
from all contemporaneous debates that this was not meant to
be a permanent situation. It was believed that eventually as
the older plants reached the end of their useful life, they
would be replaced by new plants or significantly upgraded
so that new state of the art, pollution control equipment
would be installed. If they were not eventually phased out or
upgraded, there would not only still be dirty air, but it would
also make new, pollution controlling plants, comparably in-
efficient. Under the CAA, then, even allowing for one to one
replacement of parts might be problematic. The only justifi-
cation for allowing even this is that eventually new plants,
parts, and machines would be so much more efficient, that
simply substituting one old fashioned part for another in an
existing plant, would eventually cease to be economically
logical, even when including the costs of significant pollu-
tion control upgrades.

The current proposal effectively eliminates the possibil-
ity of an existing plant ever having an economic incentive to
upgrade by allowing these plants to install replacement
equipment that is more efficient. This means that existing
plants can continue to modernize, bringing in comparable
efficiencies to new plants while at the same time not being
required to upgrade pollution control equipment. As noted
in the proposal itself (Section VII.B.),

almost any component replacement can be expected to
have some beneficial impact on the energy efficiency of
the unit and, left unbounded, this approach could result
in the replacement of an entire boiler with a new, more
efficient boiler without state of the art pollution controls.

This proposal admits that the “replacement” of an entire

boiler should not be considered “routine,” and thus should
trigger NSR, but the proposal notes that by allowing re-
placement of parts with more efficient and newer parts, that
in fact this could occur. Thus the proposal itself recognizes
that it might be allowing “major modifications” under the
proposed rule without triggering NSR, in violation of the
enabling statute. Any elimination of pollution control
equipment upgrades for existing sources must be under-
taken through the legislative process, and not implemented
in the guise of an administrative change.

The problem is exacerbated by the lack of specificity in
the proposal. The proposal notes that RRAM allowance
should be defined as a certain percentage of capital cost per
year, but it fails to set out what that percentage will be or
how “overall capital cost” will be determined. In this case,
the devil is truly in the details. Depending upon how “capital
cost” is determined and depending on what percentage is al-
lowed, the number of activities that will qualify for RRAM
could vary enormously, even to the point where almost any
activity, not excluded as “major modification” by the owner
itself will qualify under this “exception.” In addition to the
increasing scope with which this would allow more activi-
ties that should be considered “major modification” to avoid
NSR, it also is procedurally problematic.

In order for this proposal to be implemented in final form,
it first must be circulated as a draft in substantially the same
form as it will appear as final. Without this, there can be no
effective comment as required by the APA, 5 U.S.C. §553,
nor effective due process to those who will be affected by
the rule. Without sufficient detail, any movement to final
rule implementation without more specificity regarding the
calculation of “capital costs,” determination of percentage
allowance, and determination of time event horizon for cal-
culation would be an APA violation.

III. Conclusion

This lack of specificity frames exactly what is wrong with
the proposal. The proposal is being put forward to suppos-
edly solve the problem of uncertainty with respect to what
will trigger NSR for repair and maintenance activities.
However, its effect cannot be evaluated without more detail
as to how any annual allowance would be calculated. More-
over, the proposal has not indicated how it would actually
eliminate uncertainty since it still retains an exception for
activities which are “not to be considered RRAM.” Since
the proposal does not effectively demonstrate how it will be
an efficiency improvement over the current case-by-case
analysis, but does indicate the likely possibility of currently
regulated activities escaping NSR, its implementation must
be considered arbitrary and capricious and an abuse of dis-
cretion, and thus a violation of the APA. The only substan-
tive proposal, that which anticipates allowing efficiency up-
grades to occur with RRAM, violates the spirit and letter of
the CAA. Thus, this proposal should not be implemented.
EPA should continue with the current case-by-case ap-
proach, which is the only solution to analyzing the diversity
of air pollutant sources which may trigger NSR.

Very truly yours,

Victor B. Flatt
A.L. O’Quinn Chair in Environmental Law
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University of Houston Law Center
713-743-2155; vflatt@central.uh.edu

Comment of Professor O’Hear

March 2, 2003

U.S. Environmental Protection Agency
EPA West (Air Docket)
Room B108
Mail Code: 6102T
Washington DC 20460

Re: Docket ID No. A-2002-04

Dear Sir or Madam:

These comments are addressed to the proposed rule for rou-
tine maintenance, repair, and replacement (RMRR). I am a
professor at Marquette University Law School, where my
teaching responsibilities include Environmental Law, Natu-
ral Resources, and Legislation.19

Summary

The proposed rule is inconsistent with the statutory pur-
poses of new source review (NSR). Specifically, the Agency
has proposed two new categories of activities that would be
treated as RMRR per se, and hence shielded from the
Agency’s traditional case-by-case approach to NSR. The
first category encompasses activities within a new annual
maintenance, repair, and replacement allowance. The sec-
ond encompasses the replacement of existing equipment
within certain cost limitations. Taken together, the two pro-
posed exclusions from NSR would allow many grandfather-
ed air polluters to operate indefinitely without installing
state-of-the-art pollution control equipment. This would
contravene the purpose of NSR, which is to ensure that
grandfathered facilities eventually do improve their envi-
ronmental performance.

Loopholes in the proposed rule would provide ample op-
portunity for sources to construct major modifications with-
out adopting new pollution control technology. Changes to
the proposed rule might reduce the scope of some of the
loopholes, but a more fundamental objection would remain:
cost-based approaches, as the Agency here proposes, dis-
tract attention from more important considerations. In par-
ticular, NSR should focus on whether a contemplated activ-
ity (whatever its cost) represents a suitable opportunity for
concurrent improvements in pollution control technology.

If the Agency nonetheless decides to proceed with one or
both of its cost-based exclusions, the Agency should also
consider an additional cost-based safeguard: a lifetime cap
on expenditures that are treated as RMRR per se.

Analysis

Purposes of NSR and RMRR

In structuring the Clean Air Act (CAA), Congress chose to
impose different environmental performance standards on

new and existing sources of air pollution. This decision
stemmed from the recognition that “[b]uilding control tech-
nology into new plants at time of construction will plainly
be less costly [than] requiring retrofit.”20 However, Con-
gress did not intend that the grandfathered existing facilities
would forever be exempt from enhanced pollution control
requirements. Congress thus chose to apply the new source
standards to old sources when they underwent “modifica-
tions.”21 The logic was obvious: while a pollution control
retrofit might be unduly burdensome for a facility busily en-
gaged in productive activities, the same retrofit might be far
less costly and intrusive if performed in conjunction with
other activities that significantly interrupted production and
involved restructuring of equipment and workflows.22 Ex-
isting plants, with deteriorating and increasingly obsolete
equipment, would inevitably either shut down or undergo
modification, thus triggering a duty to install state-of-the-
art pollution control technology.

In order to implement this scheme, the Agency chose to
create a safe harbor for RMRR. Unfortunately, RMRR has
from the beginning presented a subtle risk of distraction: the
standard invites regulators (and industry) to focus on the se-
mantics of “routine”—a term found nowhere in the statute
and only tangentially related to the real objective, namely,
ensuring that all existing facilities enhance their environ-
mental performance at some time when it is relatively less
burdensome for them to do so. Indeed, with clever engineer-
ing and an aggressive interpretation of “routine,” a facility
may dramatically lengthen its productive life without ever
adopting stringent pollution control measures.

The subtle risks implicit in RMRR have become quite
explicit in the present proposed rule. Where the original
RMRR rule only suggested that grandfathered sources
might retain their favored status indefinitely, the new
proposal plainly codifies the policy. Step by the step, the
question for environmental protection shifts from “when”
to “if.”

Criteria for Evaluation

Any proposed reform of RMRR should be evaluated under
at least three criteria: (1) consistency with statutory text; (2)
consistency with statutory purposes; and (3) consistency
with the spirit of RMRR. As to text, the CAA indicates that
NSR should be triggered by the “modification” of any sta-
tionary source. “Modification,” in turn, is defined broadly
as “any physical change” that increases air emissions.23

As to purposes, while Congress chose to grandfather ex-
isting sources in light of the costs of retrofitting old plants,
Congress’ implicit intent in adopting NSR was to ensure
that the old plants would eventually adopt new controls at an
opportune time.
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19. Please note that these comments are mine alone, and do not necessar-

ily reflect the views of my academic institution.

20. H.R. Rep. No. 95-294, at 185 (1977), reprinted in 1977
U.S.C.C.A.N. 1264.

21. See 42 U.S.C. §7411(a)(2) (defining “new source” to include
modifications).

22. See Wisconsin Elec. Power Co. v. Reilly, 893 F.2d 901, 909, 20
ELR 20414 (7th Cir. 1990) (discussing purpose of “modification”
rule). Indeed, the Agency makes much the same point in a portion
of its explanation for the proposed rule. See 67 Fed. Reg. 80296,
80301 (Dec. 31, 2002) (concluding that activity should be excluded
from RMRR protection because “it is the kind of activity that would
likely be a logical point for owners or operators to install state-of-
the-art controls”).

23. 42 U.S.C. §7411(a)(4) (emphasis added).
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Finally, while the Agency is not bound by existing regula-
tions in the same way that it is bound by statutory text and
purpose, the Agency should be sensitive to the fact that the
proposed rule has been offered as an elaboration on the con-
cept of RMRR. Thus, in the interests of candor and informed
public discussion, the proposed rule should not reach be-
yond the scope of what can plausibly be considered RMRR.

As detailed below, both aspects of the proposed rule (the
annual allowance and the equipment replacement provi-
sion) fail with regard to all three criteria. The proposed rule
potentially shields from NSR many activities that would
normally be considered “modifications” or are otherwise
plainly not “routine.” In so doing, the proposed rule invites
sources to replace and even upgrade equipment indefinitely
without implementing new pollution controls.

Annual Allowance

The annual allowance proposal uses expenditures as a proxy
for determining what is “routine.” The Agency’s approach
is subject to manipulation and might allow many major
modifications to escape NSR. A few specific concerns are
highlighted below.

1. A source’s annual maintenance allowance is not based on
that source’s actual maintenance needs. The allowance is
calculated based on (1) the source’s replacement cost, and
(2) a uniform industrywide “maintenance percentage.”
However, there is no reason to believe that sources within an
industry have any uniformity in their actual maintenance
needs. Indeed, needs likely vary considerably based on such
factors as age, prior maintenance history, intensity of use,
raw materials used in production processes, climate, and lo-
cal labor costs. Many sources will thus likely have excess al-
lowances, which may be used to shield from NSR signifi-
cant equipment upgrades and other physical changes that
are not in any conventional sense “routine.”

2. Calculating allowances on an annual basis invites manip-
ulation of expenditures. A source wishing to shield a major
equipment upgrade from NSR in one year might crowd gen-
uine routine maintenance into a prior or subsequent year.
Granted, if the source exceeded its annual allowance in the
“maintenance year,” then its activities that year might be
subject to case-by-case NSR. However, because the re-
viewed activities would be genuine routine maintenance,
the activities would not likely trigger heightened perfor-
mance standards. Meanwhile, the real changes that might
actually fail NSR would never even be reviewed (assuming
they cost less than the annual allowance).

3. Quite apart from manipulation, the Agency itself notes
that multiyear maintenance cycles are routine in some in-
dustries, with major maintenance activities concentrated in
just one year.24 For some petroleum refineries, for instance,
major maintenance activities are conducted once every
eight years.25 If allowances are calculated on an annual ba-
sis, then such sources would be expected to have significant
excess allowances seven out of every eight years.

4. Costs are attributed to the year in which they are incurred,
even if they arise from a multiyear activity. A source may
thus shield a major modification from NSR by dividing the
project into discrete components such that the costs are in-
curred over more than one year.26 If the source’s allowance
exceeds its actual maintenance expenses over the time pe-
riod, case-by-case review might never be triggered. Even if
case-by-case review were triggered in a given year, the
modification might still escape review if the project’s costs
in that year were lower than any of the source’s routine
maintenance expenses. (This is because, under the
Agency’s proposal, case-by-case review is conducted from
most-expensive to least-expensive.)

5. Because the allowance is determined on a source-wide
basis, sources may trade off expenses across process units.
A source planning a major modification at one process unit
might, in effect, acquire excess allowances by discontinuing
routine maintenance at another process unit. This might
eventually lead to the deterioration and closure of the
undermaintained process unit, but a source might find the
loss of one process unit to be an acceptable price for an
NSR-shielded major upgrade at another.

The foregoing concerns all arise from a fundamental weak-
ness of the Agency’s proposal: generic expenditure stan-
dards can serve as only a very crude proxy for “routine
maintenance” (or “major modification”). Some of the spe-
cific concerns may be marginally ameliorated by better tai-
loring allowances to the realities on the ground (e.g., devel-
oping a multiyear allowance for industries with multiyear
maintenance cycles; determining allowances on a process
unit, instead of a source-wide, basis). But adopting such
changes would make the proposal considerably more diffi-
cult to develop and administer, and might undermine some
of the transparency and flexibility objectives that the pro-
posal is intended to advance.

Equipment Replacement

The equipment replacement proposal also misdirects the
NSR inquiry, likewise potentially allowing sources to
operate indefinitely without installing state-of-the-art
pollution controls. At least three concerns merit particu-
lar consideration.

First, through careful planning, a source may over time
replace an entire process unit, piece by piece, without ever
triggering NSR. The source would only need to take care
that the unit’s “basic design parameters” remain unchanged
and that no particular project costs more than 50% of the
unit’s overall replacement cost.27 At the end of the replace-
ment period, the source would, in effect, have a brand-new
process unit without the pollution controls that would nor-
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24. 67 Fed. Reg. at 80296.

25. Id.

26. If the timing were planned carefully, this might not even result in any
meaningful delay in implementing a modification. For instance, for
a source using a calendar year system, new equipment might be pur-
chased in December and labor costs for installing the equipment in-
curred in January. Separately, the two pieces might each squeeze un-
der the applicable annual allowance, even though they might not if
conducted over any other two-month period during the year.

27. This assumes the Agency adopts 50% as the applicable standard, as
the Agency suggests it may do. 67 Fed. Reg. at 80301. A lower per-
centage might make it marginally more difficult for a source to
achieve this result, but the basic concern remains the same.
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mally be expected of a new process unit. Yet, as the
Agency’s proposal itself recognizes, replacement of a pro-
cess unit (even with an identical new unit) is, in fact, “the
kind of activity that would likely be a logical point for own-
ers or operators to install state-of-the-art controls.”28 There
is no apparent reason to treat differently the source that re-
places a process unit all at once and the source that divides
total replacement into smaller discrete projects over time.

Second, while the proposal suggests treating equipment
replacement costing up to one-half the value of an entire
process unit as RMRR, it is hard to believe that such projects
would commonly fit anyone’s understanding of “routine.”
Indeed, other regulations promulgated by the Agency char-
acterize 50% of the replacement cost as the expenditure
threshold for what constitutes “reconstruction.”29 Surely,
some significant range of costs must separate “reconstruc-
tion” from “routine.” At a minimum, more study is needed
to determine a lower, more realistic replacement cost per-
centage on an industry-by-industry basis, reflecting prac-
tices that are, in fact, routine.

Third, the proposal makes no distinction for replacement
activities that represent an ideal opportunity for upgrading
pollution controls. For instance, when equipment is re-
placed that is directly connected to pollution control equip-
ment, or that otherwise imposes limits on the source’s ability
to implement new control technologies, a retrofit might be
especially timely. In such circumstances, the NSR process
should not be artificially constrained by cost-based safe har-
bors, or by other extrastatutory concepts like “routine” and
“functionally equivalent.”

Lifetime Cap on Cost-Based Exclusions

The Agency should reject cost-based safe harbors from
NSR because, among other things, the inquiry into cost is-
sues misses the real point of NSR. Cost-based exclusions
raise at least two overlapping risks, both of which have been
noted above: (1) such exclusions may allow sources to avoid
a pollution control retrofit even at those times that a retrofit
could be performed with minimal disruption; and (2) such
exclusions may allow sources to operate indefinitely with-
out implementing state-of-the-art control technology. Both
of these eventualities would contravene the underlying ob-
jectives of NSR.

If the Agency nonetheless decides to adopt one or both of
its proposed cost-based exclusions, the Agency should con-
sider an additional safeguard: a lifetime cap on expenditures
that qualify for the cost-based protections. The cap might be
set on any of a number of potential bases. For instance, the
cap might be determined by multiplying an annual mainte-
nance allowance (calculated as the Agency has suggested in
the present proposal) by the number of years representing a
process unit’s expected useful life. Alternatively, the cap
might be based directly on a process unit’s replacement cost.

However calculated, when a process unit exceeds its life-
time cap, it should no longer qualify for special cost-based
exclusions. By that time, the process unit will be presump-
tively beyond the realm of RMRR, and instead presump-
tively engaged in extraordinary life-extending measures.
Subsequent expenditures might still be treated as RMRR af-

ter case-by-case review, but should be subject to at least a
rebuttable presumption that they are not RMRR.

A lifetime cap would emphasize that RMRR is a finite
concept and that grandfather status should not last forever.
This, in turn, might encourage sources to look for the opti-
mal time for a retrofit, knowing that a retrofit (or shutting
down) will eventually be required.

A lifetime cap would reduce incentives for some of the
types of manipulation discussed above. For instance, under
the annual allowance proposal, sources might spread the
costs of a major modification over a period of several years
in order to avoid NSR. The incentives for doing so might be
lessened if all of those costs would be counted against the
source under a lifetime cap, potentially drawing closer the
day of reckoning under NSR.

Conclusion

For the foregoing reasons, the Agency should reconsider its
annual allowance and equipment replacement proposals,
and, more generally, its cost-based approaches to NSR. If
the Agency does proceed with one or both of the cost-based
proposals, the Agency should refine the proposals so as to
minimize the likelihood that major modifications and other
nonroutine activities will be conducted under the guise of
RMRR. As an additional safeguard, the Agency should also
consider implementing a lifetime cap on expenditures that
qualify for the cost-based exclusions.

Thank you for the opportunity to comment on the pend-
ing proposal.

Sincerely,

Michael M. O’Hear
Assistant Professor of Law
Marquette University Law School
P.O. Box 1881
Milwaukee WI 53201

Comment of Professor Squillace

Mark Squillace, Professor of Law
University of Toledo College of Law
3336 Brookside Rd.
Toledo OH 43606
e-mail: mark.squillace@utoledo.edu

U.S. Environmental Protection Agency
Docket ID No. A-2002-04
Comments on Proposed Rules

The following are my personal comments and do not neces-
sarily reflect the views of my employer, the University of
Toledo College of Law. My affiliation with the University of
Toledo is provided for identification purposes only.

I appreciate the opportunity to comment on EPA’s pro-
posed rules published at 67 Fed. Reg. 80290 (2002). These
proposed rules would amend the current rules governing
routine maintenance, repair, and replacement (RMRR), and
the extent to which such activities should be excepted from
the new source review (NSR) program. In general, I oppose
the proposed rules because they fail to promote clean air,
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and fail to adhere to the spirit, if not the letter, of the Clean
Air Act (CAA). My reasons follow.

I. The Proposed Rules Are at Fundamental Odds With
Congressional Intent Under the CAA

One of the more problematic aspects of the CAA as passed
by Congress in 1970, and as amended in 1977, was its failure
to impose any specific emission limits on existing sources of
air pollution. While states could mandate pollution control
in their state implementation plans, in many cases, existing
facilities faced few, if any, controls. As a result, emission
limits under the NSR and [the new source performance stan-
dards (NSPS)] programs were generally imposed only on
new facilities, or those facilities that were modified in such a
way as to cause an increase in air emissions. While this di-
chotomy between new and existing sources was arguably
unfair, Congress assumed that over a relatively short period
of time, most facilities would either be retired or modified in
such a way that most if not all would fall under one or both of
the point source emission programs.

To help promote this result, Congress defined “modifica-
tion” at §111(a)(4) to encompass “any . . . change . . . which
increases the amount of air pollution emitted . . . .” The stat-
ute provides no exception for “routine maintenance, repair,
or replacement.” Moreover, this is not a situation where
the language of the statute is unclear, such that the courts
should defer to EPA’s construction of the law, as it did in
the Chevron [Chevron, U.S.A., Inc. v. Natural Resources
Defense Council, Inc., 467 U.S. 837, 14 ELR 20507
(1984)] case. The statute flatly prohibits any change which
increases emissions.

Even today, Congress’ assumption that changes at exist-
ing facilities would bring most or all major facilities under
the umbrella of the new source program seems eminently
reasonable. Yet EPA’s proposed rules continue a long-stand-
ing and failed policy of promoting life-extension projects
for facilities that should have been retired or brought into
the mainstream of air pollution regulation years ago. Pro-
viding existing pollution sources with increasingly gener-
ous ways to avoid new source status negatively impacts the
entire air pollution control system. It grants existing and
more polluting sources a powerful incentive to extend the
life of their existing facilities. And, because they are not re-
quired to install and maintain modern air pollution control
equipment, it gives these sources a significant competitive
advantage over facilities that are subject to new source
standards. As a result, older, more polluting facilities re-
main on-line long beyond what would otherwise have been
their useful life, while newer sources, which must comply
with strict pollution control requirements, remain at an eco-
nomic disadvantage.

The CAA provides that when existing sources change
their facilities in ways that increase their emissions they
should be treated as new sources. That should be the end of
the matter. The CAA was passed to protect public health and
Congress was well aware that in accomplishing this goal
some existing sources might be forced to shut down.30 EPA

should enforce the plain language of the statute. If changes
at a facility will cause an increase in emissions, then the fa-
cility should chose either to meet the standards for new
sources or shut down.

II. The Proposed Rule Is Wholly Unnecessary to
Address Routine Changes and Maintenance at
Existing Facilities

The fundamental premise of the proposed rules (and indeed,
the existing rules), is that some accommodation is needed to
address the RMRR changes that frequently occur at air pol-
lution sources. But if the changes are truly routine, then
someone should explain to the public why these changes are
causing an increase in air pollution. If the changes are
merely replacing existing parts or maintaining preexisting
operational efficiency, one would not expect air pollution to
increase. Moreover, at least two other aspects of EPA’s cur-
rent rules freely accommodate minor increases in pollution
that might result from those maintenance and repair matters
that are truly “routine.”

The first such rule is the one that allows changes at a
source that increase air emissions without being treated as a
“modification” subject to the NSR program so long as the
increase is not “significant” as defined under EPA rules.31

The threshold for significance under these rules is very gen-
erous to existing facilities, and arguably at odds with the
court of appeals decision in Alabama Power Co. v. Costle,
636 F.2d 323, 10 ELR 20001 (D.C. Cir. 1979).32 Thus, truly
minor increase in pollution that are caused by routine main-
tenance and repair are accommodated by these generous al-
lowances for “de minimis” increases.

The second rule that accommodates increases that might
result from routine maintenance and repair is that adopted
under the final rules promulgated on the same day that these
rules were proposed. Under these rules, an existing source
may determine its baseline emissions, from which increases
are calculated, using any two consecutive years during the
preceding 10 year period. 67 Fed. Reg. at 80189. Thus, the
RMRR of worn or defective components that might im-
prove operational efficiency, and thereby increase emis-
sions, would not be treated as a modification if these
changes simply restored the operational efficiency of the
system as it existed for any 2-year period over the preceding
10 years.

In those cases where these generous allowances are inad-
equate to allow a facility that has made changes to avoid be-
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30. S. Rep. No. 91-1196, at 2-3 (1970). (Commenting on the problem
posed by existing sources for ambient air quality, the Senate Com-
mittee stated that “‘existing’ sources of pollutants either should meet
the standard of the law or be closed down.”) See also Union Elec. Co.
v. EPA, 427 U.S. 246, 6 ELR 20570 (1976).

31. 40 C.F.R. §51.166(b)(23). Under these rules, sources can make changes
to a facility that increase emission of nitrogen oxide (NOx), sulfur diox-
ide (SO2), or volatile organic compounds (VOCs) by 40 tons per year,
particulate matter with a diameter of 10 microns or less (PM10) by 15
tons per year, PM by 25 tons per year, and carbon monoxide (CO) by
100 tons per year, without being treated as a new source.

32. In Alabama Power, the court struck down EPA’s definition of “major
modification.” That definition would have allowed changes at an air
pollution source without making it subject to the NSR program so
long as any increase in emissions did not exceed the 100 ton per year
or 250 ton per year threshold for major emitting facilities established
under §169(1) of the CAA. The court held that “no reasonable basis
can be found in the statute” to support this rule. “[T]he term ‘modifi-
cation’ is nowhere limited to physical changes exceeding a certain
magnitude.” 636 F.2d. at 400. The court went on to indicate that EPA
had discretion to exempt from PSD review emission increases on the
grounds of de minimis or administrative necessity. It is not at all
clear, however, that the increase allowed in the current rules, which
are described above, meet this standard.
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ing treated as a new source, that facility may still accommo-
date additional pollution increases, and avoid NSR, by using
a facility-wide bubble and netting out of such review. The
RMRR exception is wholly unnecessary to accommodate
truly routine changes at a facility. Moreover, it is fundamen-
tally at odds with the language of the CAA, and congressio-
nal intent under that Act. Accordingly, EPA should simply
scrap its RMRR rules and insist that facilities comply with
new source requirements whenever they make changes that
increase their emissions.

III. The Proposed Rules Introduce an Unnecessary
and Overly Complex Accounting Requirement Into
the Rules That Will Divert Attention From the
Underlying Legal Issue

Under the proposed rules each air pollution source is al-
lowed “a percentage of the replacement value of the process
unit as a threshold for applying the equipment replacement
provision.” 67 Fed. Reg. at 80296. Replacements that are
truly “replacements” and do not exceed this cost threshold
would automatically be treated as RMRR. Id.

As noted above, if all the facility is doing is restoring the
original equipment to working order, then there is no reason
that air emissions should increase sufficiently to trigger the
modification requirements of the law. If, on the contrary, the
replacements are causing significant increases in emissions
then there is no lawful basis for allowing a facility to avoid
treatment as a new source. Under EPA’s proposal, however,
a facility can “replace” equipment in any manner that in-
creases emissions by virtually any amount, so long as it can
show that its expenditures on the replacement equipment
do not exceed a certain “threshold” amount. Thus, instead
of focusing on whether the change is truly routine—the
original intent behind these rules—the proposed rules
would shift the focus to what the changes cost and whether
they exceed a certain threshold as determined under an
elaborate accounting system that would be established un-
der the new rules. Offering comments on a proposed sys-
tem that is so at odds with the statute only lends credence to
them. Suffice it to say that the last thing that the CAA needs
is another complex program that will invite conflict and lit-
igation, and provide myriad opportunities for creative ac-
counting, and perhaps even fraud. EPA needs to revisit this
entire issue.

IV. The Proposed Rules Are Inconsistent With the
Existing Rules That Define “Reconstruction”

For many years EPA had defined “reconstruction” for pur-
poses of the NSPS program to mean replacement of a sub-
stantial portion of an existing facility’s components. 40
C.F.R. §60.15. “A reconstruction is defined as . . . . A recon-
struction is treated as a new source irrespective of the impact
that any changes to the facility may have on emissions.” Yet,
EPA’s proposed rules appear to allow changes that could
eventually result in reconstruction of an entire facility with-
out treating that facility as a new source. Thus, the proposed
rules appear to be inconsistent with the existing rules that
define reconstruction. Unlike the proposed rules, the exist-
ing rules plainly recognize that at some point, the changes to
a facility become so substantial that it is unreasonable to al-
low the facility to avoid new source standards.

EPA’s reconstruction rules seem to have fallen into desue-
tude in recent years. EPA should rediscover these rules and
avoid the promulgation of new rules that would allow a fa-
cility to effectively avoid the reconstruction rules.

V. EPA Should Convene an Advisory Committee,
Perhaps in Conjunction With the National Academy
of Sciences, to Rethink the CAA

The problems with the current rules are emblematic of the
problems with the CAA itself. As originally adopted in 1970
the Act was a relatively coherent, if somewhat flawed,
piece of legislation. In the more than 30 years that has fol-
lowed, EPA and Congress have stuck with the structure of
the original law, even while they were fundamentally
changing it. The result is a patchwork of increasingly
complex and detailed requirements that are sometimes in-
novative and effective but that too often lack coherence.
Moreover, the historic practice of patching rather than re-
thinking the law has resulted in a set of laws and regula-
tions that are far more complex and cumbersome than is
necessary. Why, for example does the law define “major
stationary source” and “major emitting facility” to mean
the same thing in one part of the law (§302(j)), but then re-
define the same terms to mean something different from
the original definition as well as something different from
each other (§§169(1), 169A(g)(7), 182(c), (d), and (e)).
How can the public possibly be expected to participate
meaningfully in a program that has grown so confusing
and unwieldy?

Another example of unnecessary complexity comes from
the NSR program itself. In the 1977 Amendments, Congress
established separate permitting and [state implementation
plan (SIP)] standards for [prevention of significant deterio-
ration (PSD)] and nonattainment areas. Since nonattain-
ment areas are pollutant-specific, and since every area of the
country is a PSD area for some criteria pollutants, the PSD
provisions essentially set a floor for all areas that must be
exceeded only for those pollutants for which an area is out
of attainment. While Congress might not have foreseen
how the law would evolve, the benefit of more than 25
years of experience suggests that it would now make more
sense to develop a single NSR program that addresses both
PSD and nonattainment issues. The permitting require-
ments might be moved to Title V; SIP requirements could
be moved to §110.

The important public policies that are promoted by the
CAA merit broad participation by the interested public, but
the public’s ability to participate meaningfully is hampered
by a law that has grown out of control. To be sure, the issues
addressed in the CAA are complex and cannot all be ad-
dressed with simple requirements. But the law does not need
to be as complicated or confusing as it is.

From its inception, the CAA has served as a testing
ground for new ideas and programs. The law should be
called on again to test the possibility of a simpler and more
coherent regulatory scheme. EPA should convene an advi-
sory committee, perhaps with the assistance of the National
Academy of Sciences, and assign to it the task of drafting a
content-neutral revision of the law and regulations that
avoids unnecessary complexity. The task will be daunting
but the alternative road of ever-increasing complexity and
confusion, has to end.
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I appreciate the opportunity to submit these comments
and I hope that EPA will find them helpful as it considers
further action on its proposal.

Respectfully submitted,

Mark Squillace

Comment of Professor Verchick et al.

March 31, 2003

U.S. Environmental Protection Agency
EPA West (Air Docket)
1200 Pennsylvania Ave. N.W.
Room B108, Mail Code: 6102T
Washington DC 20460

Re: Docket ID No. A-2002-04

Ladies and Gentlemen:

We direct our comments to the proposed rule redefining rou-
tine maintenance, repair, and replacement (RMRR). All of
us have experience in studying air pollution regulations
and/or the health effects caused by air pollution. Robert
R.M. Verchick is Ruby M. Hulen Professor of Law and Ur-
ban Affairs at the University of Missouri at Kansas City
(UMKC), where he teaches and writes about environmental
regulation and environmental justice. The other contribu-
tors are J.D. candidates at UMKC, where they are studying
environmental issues; in addition some of these students
have previous educational or professional experience in the
areas of chemistry, public health, and industrial chemical
manufacturing. We offer these comments on behalf of our-
selves individually and on behalf of the Black Law Students
Association at UMKC, the Environmental Law Society at
UMKC, the Health Law Society at UMKC, the Hispanic
Law Students Association at UMKC, and the Public Interest
Law Association at UMKC. Our comments are not intended
to reflect the views of UMKC School of Law, UMKC, or the
University of Missouri system.

The new source review (NSR) program applies to the
construction of new major emitting industrial facilities and
to existing facilities that make major modifications that sig-
nificantly increase pollution emissions. The program re-
quires that new plants and major modifications of existing
plants obtain a permit before construction. Such a permit
will only be issued if the new plant or major modification in-
cludes pollution control measures that reflect the best avail-
able control technology for sources in attainment areas and
the lowest achievable emissions rate in nonattainment ar-
eas.33 The Clean Air Act (CAA or the Act) defines “new
source” to include existing sources that later undergo “mod-
ifications.”34 A “modification” is “any physical change” or
“change in method of operation . . . which increases the
amount of any air pollutant emitted by such source.”35

Courts have consistently read this definition to mean exactly
what it says: any change is a “modification” so long as the

change is physical and increases air pollution.36 The only
exemption involves truly trivial changes representing “rou-
tine maintenance, repair, and replacement.” [The U.S. Envi-
ronmental Protection Agency (EPA)] created the exception
to relieve itself of the impossible burden of having to en-
force new source requirements for even minimal repairs.37

The U.S. Court of Appeals for the District of Columbia Cir-
cuit validated the routine maintenance exemption on the
grounds that its effects were de minimus.38 Thus, so long as
EPA construes this exemption narrowly, the rule is legal.

The new proposed rule abandons EPA’s narrow, case-
by-case determinations of de minimus maintenance exemp-
tions in favor of a much more liberal program that automati-
cally exempts certain categories of modification by defining
them as RMRR per se. These per se categories eschew any
reference to trivial or de minimus effects and instead appear
designed only to relieve regulators of case-by-case analy-
ses. One per se category would exclude from new regula-
tion all projects that fall within an as yet undetermined “an-
nual allowance” to be defined by total expenditures as a per-
centage of capital cost. A second per se category would ex-
clude from new regulation all projects involving the re-
placement of existing equipment with functionally equiva-
lent new equipment.

Because it abandons the required de minimus standard,
the proposed rule stretches EPA’s original maintenance ex-
emption beyond the breaking point. In addition the pro-
posed rule will increase pollution, intensifying damaging
health and environmental effects. The possibility of in-
creased air pollution also creates the possibility of increased
environmental justice concerns. Finally, the proposed rule
also hamstrings state and local governments in protecting
their local airsheds, a result at odds with this Administra-
tion’s own preference for federalism and local autonomy.
We take each objection in turn.

A. The Proposed Rule Is Inconsistent With the CAA

The proposed rule undercuts both the plain meaning of the
CAA and Congress’ underlying intent. It breaches the plain
meaning because “modification” is literally defined as “any
physical change” that “increases the amount of any air pol-
lutant.”39 Courts take this language literally, permitting ex-
ceptions only in de minimus situations.40 The proposed ex-
emptions require no limits on new pollutants, as both the
text and the courts require. Instead, EPA focuses on expen-
diture/capital cost ratios and functional equivalency of
added equipment, elements which appear nowhere in
§7411’s definition of “modification.”

The proposed exemptions breach Congress’ intent be-
cause the proposed rule will increase air pollution and sig-
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33. 42 U.S.C. §§7475(a)(4), 7503(a)(2).

34. Id. §7411(a).

35. Id.

36. See Alabama Power Co. v. Costle, 636 F.2d 323, 400, 10 ELR 20001
(D.C. Cir. 1979) (“‘modification’ is nowhere limited to physical
changes exceeding a certain magnitude”); Wisconsin Elec. Power
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the emissions of a facility”).

37. See 40 C.F.R. §52.21(b)(2)(iii).

38. Alabama Power, 636 F.2d at 360-61.

39. 42 U.S.C. §7411(a) (emphasis added).

40. Alabama Power, 636 F.2d at 360-61.
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nificantly delay any future application of modern pollu-
tion-control technology to existing plants. It is already
widely acknowledged that the Administration’s “Clear
Skies” initiative, taken as a whole, would allow 36% more
nitrogen, 50% more sulfur dioxide (SO2), and 190% more
mercury into the air by 2018 than would existing regula-
tions.41 The proposed maintenance rule, which would apply
to roughly 17,000 plants nation-wide, would contribute to
this problem.42

Specifically, the proposed rule’s “annual allowance”
would lead to increases in criteria pollutants in some attain-
ment and nonattainment areas. The proposed rule’s “func-
tional equivalency” exemption would allow indefinite up-
grading of existing equipment without ever requiring new
pollution controls.

1. The “Annual Allowance” Increases Pollution

The “annual allowance” exemption threatens to increase
criteria pollutants by encouraging newer plants to augment
their facilities in ways that increase production and pollu-
tion. The reason lies in EPA’s preference for across-the-
board capital-cost formulae. To see why, consider the ex-
emption’s effect on two competing plants, an older existing
plant and a newer existing plant. The older source will have
a lower replacement cost and therefore a lower RMRR al-
lowance. The newer source will have a higher replacement
cost and therefore a higher RMRR allowance. The older
source will have relatively higher maintenance costs than
the newer one with similar production levels, since its
equipment is older and requires more frequent repair.

If the older source has greater maintenance requirements
but a smaller RMRR allowance, it may use its entire allow-
ance for necessary retrofits. Indeed, the most likely scenario
is that it will “max-out” its allowance and be required to sub-
mit to case-by-case review by EPA. Meanwhile, the newer
existing source, which has a much lower maintenance re-
quirement, will enjoy a surplus in its RMRR allowance.
This surplus creates an incentive for the newer source to use
its surplus allowance to augment its production capacity and
increase its air emissions, knowing that such an in-
crease—however significant—will not be subject to the
most recent new source standards. Some in EPA have in-
sisted the “annual allowance” exemption is not intended to
increase pollution and, in practice, will not. If this is so, we
urge EPA to honor this understanding by inserting an ex-
plicit de minimus cap on new emissions that occur in con-
junction with RMRR.43

As the new source provisions make clear, Congress never
intended to permit non-de minimus increases in pollution in
nonattainment areas. Similarly, it did not intend significant

increases of pollutants in attainment areas. (And neither per
se category prohibits even significant increases.)

Even if the “annual allowance” exemption did not up-end
congressional intent, it would still not relieve EPA of its en-
forcement challenges—one of the touted advantages of the
“annual allowance” exemption. As pointed out, the older
existing plants (which make up the majority) will still re-
quire case-by-case review by EPA because the annual al-
lowances, if calculated in relation to capital cost, will sel-
dom be enough to cover necessary repairs. Thus, case-by-
case review will continue to represent a significant propor-
tion of EPA’s investigative and enforcement work. This is
appropriate; indeed, we would like to see more case-by-case
review. EPA’s real challenge is not that it has too much work,
but that the current Administration has not provided the
Agency enough workers. Thus, according to government
records obtained through the Freedom of Information Act,
the number of EPA inspectors and enforcement officials
was cut more than 12% last year.44 Indeed, the current staff-
ing at EPA’s Office of Enforcement and Compliance Assur-
ance is now the lowest since the government began keeping
records in 1996. The “annual allowance” exemption cannot
make up for this deficit.

2. The “Functional Equivalence” Exemption Would Lead
to Indefinite Upgrading and More Pollution

The “functional equivalence” exemption would allow in-
definite upgrading of existing equipment without new con-
trols by allowing facilities to replace different parts of a sys-
tem incrementally over a series of years without ever trig-
gering NSR. This effect would undercut the intent of Con-
gress. Congress specifically adopted new source standards
with the understanding that they would lead to an incremen-
tal “dying off” of older plants (retrofitted or not) and their
later replacement with more tightly regulated new facilities.
By allowing operators to indefinitely prolong the lives of
older plants, the proposed rule would make it harder for new
plants to enter the market and compete, thus reversing the
very effects (new plants replacing old plants) Congress in-
tended to pursue. The preservation of older plants in this
regulatory scheme virtually ensures that airsheds will be
more polluted than would have been the case otherwise.

3. The Courts Will Not Defer to EPA’s Judgment Where
Such Legislative Opposition Exists

Without an explicit cap on emissions resulting from RMRR,
the proposed rule would surely meet stiff resistance in the
federal courts. The proposed rule’s inconsistency with the
Act is so fundamental that the courts’ traditional deference
to agency rulemaking would not save it. In Chevron, U.S.A.,
Inc. v. Natural Resources Defense Council, Inc.,45 the U.S.
Supreme Court made clear that where an agency rule vio-
lates a statute’s unambiguous meaning, it is invalid.

The Supreme Court decision, City of Chicago v. Environ-
mental Defense Fund46 indicates three points to be consid-
ered that are relevant here: (1) the statute’s “plain meaning”;
(2) the neighboring sections of the statute; and (3) the stated
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ural Resources Defense Council, Inc. (NRDC), Clean Air & En-
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43. One might respond by saying that such a cap would reduce the regu-
latory efficiency of the per se categories by again requiring attention
to individual context. This response ignores two points. First,
case-by-case review of older facilities will still be necessary even
with the “annual allowance,” as we discuss later. Second, efficiency,
while an appropriate goal, does not trump the plain meaning and in-
tent of the Act.

44. NRDC, Record, supra note 42.

45. 467 U.S. 837, 14 ELR 20507 (1984).

46. 511 U.S. 328, 24 ELR 20810 (1994).
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goals of the statute.47 As discussed earlier, the statute’s plain
meaning could not be clearer: the proscription of an increase
of “any” pollutant means just that. The Act’s neighboring
provisions, which require state implementation plans to re-
duce pollutants in nonattainment areas and to prevent in-
creases in attainment areas corroborates the plain meaning
of §7411. As for the Act’s purpose, Congress declared its
objective was to “protect public health and welfare . . . pre-
serve protect and enhance air quality . . . [and] preservation
of existing air resources.”48 The proposed rule is inconsis-
tent with these objectives.

B. Because the Proposed Rule Will Increase Pollution,
It Will Intensify Damaging Health and Environmental
Effects

Thirty thousand Americans already die early deaths because
of air pollution in today’s skies.49 EPA bears a legal and ethi-
cal responsibility to prevent further such damage tomorrow.
Exposure to pollution is damaging to the human body. Studies
show that multiple or consecutive exposures to pollution
lead to serious health concerns, and even disease. The pro-
posed changes to the CAA will likely increase pollution, es-
pecially in the form of particulate emissions from coal-fired
plants. Among the most harmful to humans are nitrogen ox-
ides (NOx) and SO2. Power plants that emit these particu-
lates are adding to an ozone layer that lies close to the ground,
commonly referred to as smog. The combination of smog
and particulate matter causes detrimental health effects.

The list of medical problems associated with airborne
pollution is exhaustive. The respiratory system is the most
commonly attacked area of the body, but pollution effects
are not limited to the lungs. Complaints associated with pol-
lution exposure include asthma, bronchitis, eye irritation,
colds, stomach irritation, suffocation, claustrophobia, aller-
gies, decrease in body energy and efficiency, and decreased
lung capacity and function.50

Exposure to particulate pollution in great enough
amounts or over an extended period of time can turn com-
plaints into serious medical problems and diseases. The
most common diseases are heart and lung disease, but stom-
ach cancer, emphysema, and heart attacks have also been
linked to pollution inhalation.

Statistical data collected from patients exposed to pollu-
tion are frightening. Chronic exposure to particulate pollu-
tion can shorten life by up to three years, lower lung capacity
by 15 to 20%, and damage the lungs roughly equal to smok-
ing one-half pack of cigarettes a day.51 Risk of early death
increases 15 to 17% where particulate matter pollution cre-
ates smog.52 Lung disease alone kills 335,000 Americans
yearly, and deaths from asthma related attacks have doubled
between 1980 and 1993.53 Lung, heart, and other bodily dis-
eases associated with inhaled pollution result in deteriora-
tion of the total body system, and possibly death.

The effect that smog-based pollution has on children is
of primary importance. Ground-level ozone is responsible
for 15,000 premature deaths and one million lung function
problems in children annually.54 Children have different
oxygen and blood requirements than adults so the effects
of pollution on their bodies are even more devastating.
Since children are still growing and generally more active
than adults, their body systems require more blood and ox-
ygen than that of an adult.55 Children breathe on average
50% more air per pound of body weight than adults.56

Asthma has become the leading chronic illness in children,
as well as the leading cause for hospital admissions among
the nation’s youth. The world is not ours; we are merely
borrowing it from our kids. The proposed changes to the
Act will likely increase pollution levels and result in our
leaving a dirtier planet with air that is harder to breathe for
our children.

Smog is generally viewed as an urban city haze and is
common in areas of industrialization. Common effects on
the planet include decreases in crop production, increases in
acid rain, and devastating effects on plants and wildlife.
Acid rain is responsible for rendering lakes and streams too
acidic to support plant and fish life, aids in the destruction of
monuments and buildings, impairs visibility, and kills many
of the large canopy trees in the northeastern states.57

Killing the large canopy trees creates special concerns in
the Northeast, as they are responsible for producing the oxy-
gen that we breathe. High concentrations of ground-level
ozone make it harder for trees to produce the oxygen people
need and makes it harder for humans to inhale what oxygen
they do produce. Ground-level ozone is responsible for in-
creased radiation exposure from the sun. Smog, under cer-
tain conditions, has the effect of intensifying the amount of
radiation that hits the earth and trapping it there, creating
perilous effects on plants, animals, and humans.

C. The Possibility of Increased Air Pollution and
Health Problems Creates the Possibility of Increased
Environmental Justice Concerns

Under the Executive Order on Environmental Justice, EPA
is required to “make achieving environmental justice part of
its mission” and to consider the effects of its policies and de-
cisions on the health and environment of low-income or mi-
nority neighborhoods.58 Over the last 20 years, ample evi-
dence throughout the United States suggests that the brunt
of environmental burdens—including air pollution and geo-
graphic proximity to industrial facilities—are borne by the
poor and people of color.59
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Given market forces (which direct polluting facilities to
poorer areas), current housing patterns (in which people of
color are more likely to live near many kinds of polluting fa-
cility), and the realities of political power (in which the poor
and people of color often have less ability to successfully
lobby their local governments for protection), one can ex-
pect that any environmental fallout from the proposed rule
will be visited to a disproportionate degree on the poor and
on people of color—individuals who, incidentally, are the
least likely to have knowledge about the risks they face and
the medical resources to address them.

Empirical data support this view. Consider the states of
New York, Pennsylvania, and New Jersey, which, in addi-
tion to seven other states, have challenged EPA’s proposed
rule in federal court.

In New York’s Albany County, the ratio of air-polluting
facilities, e.g., facilities that emit criteria pollutants, located
near minority residents as compared to those located near
white residents is 2.45 to 1.60 The ratio of such facilities near
“low-income” and “high-income” residents is 2.46 to 1.61

In Pennsylvania’s Allegheny County, the ratio of air-pol-
luting facilities located near minority residents as compared
to those located near white residents is 2.44 to 1.62 The ratio
of such facilities between “low-income” and “high-income”
residents is 2.05 to 1.63

In New Jersey’s Camden County, the ratio of air-polluting
facilities located near minority residents as compared to
those located near white residents is 5.38 to 1.64 The ratio of
such facilities between “low-income” and “high-income”
residents is 1.18 to 1.65

Given this clear knowledge of air pollution inequalities
based on race and class, EPA should avoid any rule that
would impose additional health risks on members of these
vulnerable groups.

D. The Proposed Rule Hamstrings State and Local
Governments in Protecting Their Local Airsheds, a
Result at Odds With This Administration’s Own
Preference for Federalism and Local Autonomy

The proposed rule is particularly damaging to state and local
autonomy, a principle the Bush Administration purports to
hold in high esteem. This is because as the per se exemptions
work to increase air pollution, states (and their local govern-
ments) will have fewer options in meeting the federally
mandated national ambient air quality standards (NAAQS)
and will be even more threatened by spill-over pollution
coming from neighboring states.

1. States Will Have Fewer Options in Meeting the NAAQS

In general, it is the states not the federal government that
bears the responsibility of ensuring compliance with the
NAAQS.66 The imposition of this burden is justified on the
grounds that states know best how to achieve and maintain
air quality in the local airshed. Thus Congress and EPA have
traditionally given states broad flexibility in their regula-
tions as long as the states meet the air standards. The pro-
posed per se exemptions deprive states of one of the stron-
gest tools they have in controlling emissions: federally uni-
form restrictions on modifications to existing sources.
Without such restrictions, states will then be pushed to allow
maintenance modifications that increase pollution and to
offset those increases by imposing tighter restrictions on
some other emission sources. This will be exceedingly diffi-
cult, given that existing stationary sources are responsible
for so much of states’ air pollution problem. The result, we
fear, is that the number of nonattainment areas will simply
increase, exposing states to even more federal reprisals for
air pollution problems that the federal government helped to
make worse.

2. States Will Be Even More Threatened by Spill-Over
Pollution Coming From Neighboring States

Many downwind states are unable to meet their NAAQS
because upwind power plants disregard their pollution’s
transboundary effects. This lack of respect for state bound-
aries limits the ability of downwind states to maintain
clean air and thus intrudes upon their political autonomy.
The course of action provided to the states, either through
§126 petitions or individual state litigation, has led to gov-
ernmental and judicial backlog, ineffective results in re-
ducing air pollution, and a decrease in state resources. Be-
cause the proposed rule would increase pollution and
weaken state’s ability to comply with the NAAQS, one
should expect transboundary air pollution disputes to grow
even uglier, an event that would further erode state and lo-
cal autonomy.

Transboundary pollution involves the deposition of
particulate matter in a state other than where it was emit-
ted. It is more difficult for northeastern states to meet their
NAAQS requirements because wind patterns carry par-
ticulates eastward.

a. Section 126 Petitions

Section 126 of the CAA provides downwind states a mea-
sure of recourse against upwind states that are responsible
for their failure to meet the requirements of NAAQS. A state
that does not meet its emission cap can file a §126 petition
with the EPA. Section 126 petitions are often met with frus-
tration and unsatisfactory results.

EPA and the U.S. Department of Justice (DOJ) have lim-
ited time and resources to handle the continually growing
§126 petitions that have been filed by various northeastern
states. These §126 petitions require EPA to test power plants
in upwind states for higher than allowed emissions or re-
quire plants to submit emissions data. This is a long and
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complicated process that potentially involves multiple
states and over 300 power plants.67

In the past, EPA has been reluctant to intervene in
transboundary pollution issues between states, preferring
states to work issues out on their own.68 Often negotiations
between states break down because of the high standards in
the Northeast and low standards the Midwest and South
want to adopt.69 The proposed regulations would allow
power plants in the Midwest and South to have greater emis-
sions, making it even harder for the northeastern states to
meet their NAAQS caps. This intrudes upon the autonomy
of northeastern states and limits their ability to negotiate.

The number of §126 petitions has increased over the last
couple of years and has resulted in litigation to address
ever-growing problems between states. Several suits,
brought by EPA and enforced by the DOJ, have ended in
awards or settlements against power plants in upwind states
that cause nonattainment in downwind states. Unfortu-
nately, the new revisions proposed by EPA impede litiga-
tion, and the rollback the revisions allow cause current set-
tlements to be nullified.

The new regulations will result in a greater number of
§126 petitions being filed and bury EPA further in litigation.
This would be a considerable draw on resources and does
not deter violating power companies and upwind states from
emitting too much pollution.

b. Lawsuits Brought by States

Frustrated by the §126 process, some states have pooled re-
sources to sue violating power plants. Northeastern states,
such as New York, began suing individual plants. Some of
these cases have been settled, but with the potential new reg-
ulations, the current litigation is on hold. Industry lawyers
have urged EPA to make its proposed rule retroactive so that
power companies can avoid liability under these suits. Al-
lowing retroactive regulations would be disastrous for the
downwind states and would further erode their ability to
protect the health and welfare of their citizens.

E. Conclusion

For these reasons, we urge EPA to reconsider its proposed
rule on RMRR in its entirety. At the very least, we urge that
EPA add a de minimus cap on increases of air pollution per-
mitted for RMRR modifications and that the rule’s effects
not be made retroactive.
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