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Just Planning a Slow(er) Demise (and if It Is,

Is There an Alternative)?

by Lee R. Epstein

Given the steady march of adverse environmental im-
pacts and inimical socioeconomic and community

change at the local level in many metropolitan areas—due in
part to haphazard growth—this Article identifies and exam-
ines a significant concern with how we have tried to manage
sprawl into the rural parts of regions. Planners’ heavy reli-
ance upon programs and policies that are time-limited or
mostly serve to pace growth may merely delay an inevitable
environmental and economic decline. This Article analyzes
the legal possibilities of stronger, more definitive policies. It
then proposes an approach that combines several mecha-
nisms that might, acting together, help avoid the pitfalls of
relying chiefly upon temporal urban containment tools.

Introduction

The land base of America is rapidly changing. So is our en-
vironment. Some would say all is happening for the better:
(1) “the market,” and the public treasury, is largely giving us
the housing, commercial-industrial stock, and public infra-
structure for which we are asking1; and (2) the natural envi-
ronment is getting better and ever-cleaner.2 Others would
say we are gobbling up natural or productive open space in
precisely the wrong places at alarming rates, and that overall
environmental quality is declining at an ever-faster pace.3

There is probably some truth to both sets of propositions,
and evidence in the form of statistics can be adduced to sup-
port either thesis. For example, due to the increasing effi-
ciency of emissions control technologies on automobiles,
factories, and power plants (the action-forcing effect of fed-
eral clean air law), urban air pollution levels were said to

have dropped in the United States between 1988 and
1997—although they still exceed federal health-based stan-
dards in many metropolitan areas, and progress may have
stalled since that time.4 Indeed, the weight of the evidence
from unbiased scientific sources appears overall to be on the
pessimistic side, given already precipitated and advancing
worldwide phenomena such as global warming5; the exten-
sive use and ultimate disposition of toxic chemicals6; wide-
spread adverse changes to streams, rivers, estuarine, and
coastal ecosystems nationwide7; and the increasing loss or
conversion of both natural and working landscapes—for-
ests, wetlands, deserts, coastal zones, and farmlands.8
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This Article is about the future use and management of
land. Land is rapidly changing from open space uses to set-
tled, urbanized uses in specific, quite valuable places.9 The
latter point is important since land is not physically transfer-
rable or merely a fungible commodity such as pork bellies or
gold. Just because “only x” percent of the nation’s land is
currently deemed urban or “only y” percent is converting
from open space uses to urban ones does not mean there is
no problem as some urban economists or libertarian com-
mentators have stated.10

For example, it matters a great deal to residents in
Maricopa County, Arizona, who are concerned about water
supply, desert ecosystems, infrastructure costs, air pollu-
tion, and traffic congestion that the Phoenix metropolitan
area added about 97,000 people annually over the past 10
years.11 In California’s (indeed, the nation’s) fruit and vege-
table basket, the Central Valley, sprawl is gobbling up land
so fast that a few years ago the American Farmland Trust
predicted it would cover one million more acres well before
mid-century.12 The same is happening in the fertile, lime-
stone-underlain valleys of south-central Pennsylvania and
the forests of coastal and piedmont Virginia.13 Similarly, as
one sprawling region’s forest canopy disappears, there are
important economic (as well as adverse) environmental im-
plications, such as those evaluated by a 1999 American For-
ests study of the Mid-Atlantic region.14 In fact, as water-
sheds “harden” into imperviousness beyond the generally
accepted 10% danger point, and natural filters and habitats
disappear, watershed-specific pollution increases and pollu-
tion’s broad health, economic, and quality of life costs
spread still farther—perhaps beyond a point of no return.15

Land Use Planning

Urban planning grew out of the building and landscape de-
sign professions and social welfare reform initiatives in the
late 19th and early 20th centuries, in part to resolve dirty,
crowded living and working conditions in burgeoning in-
dustrial and urban centers.16 The prescription for resolving
conditions of heavy, noisy, smoky industry, chock-a-block
with overcrowded tenements, was deemed relatively sim-
ple: separate home from work, develop new “garden cities,”

and move the privileged classes to new streetcar (and even-
tually motorcar) suburbs of houses (and apartment blocks)
surrounded by their own patches of green.17 These utopian
and other somewhat limited visions helped shape public
opinion and desire, and helped justify many of the public
policy changes that followed.

The sprawling suburbanization that followed World War
II had many fathers. Chief among them were the public eco-
nomic stimuli and public subsidies from first, depres-
sion-era, and later, post-World War II economic
“pump-priming,” as well as specific public works, housing,
and transportation policies.18 Post-war population increases
and housing needs; demographic changes; a massive gov-
ernment investment in (and subsidy of) mostly one form of
transportation, the automobile19; and social change and race
in urban centers were other core reasons for a 50-year urban
diaspora outward from the centers of metropolitan areas
across the United States.20

The sociopolitical response to fast-paced change and ur-
banization of open space, in some places, was the develop-
ment of intricate land use planning and zoning regimes that
unfortunately have produced just what we seemed to have
asked for when these were invented in the 1920s: housing
segregated from work and by economic class; and rural land
carved into subdivisions, fast food restaurants, shopping
centers, and office “parks.” The formula for future and con-
tinuing losses of open land was set, seemingly in concrete
and asphalt.

By the 1970s, some communities facing rapid growth
sought to implement a variety of policies that were deemed
“growth controls” or “growth management,” the latest itera-
tion (in the middle to late 1990s) being called “smart
growth.”21

Growth Management

Largely an articulation of existing planning theory and prac-
tice at the time, the “management” of growth was explored
and instituted in the United States in a variety of ways begin-
ning in the 1960s and early 1970s. Early attempts were
largely growth-pacing or timing programs, utilizing the
combination of time-phased community master plans with
point systems for annually allocating new building per-
mits.22 Towns such as Petaluma, California, and Ramapo,
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New York, became poster children and test cases for the
new processes, which were largely upheld by the respective
appeals courts as valid exercises of local police power au-
thority to systematically plan and zone for the future.23

Other communities merely decided that large-lot zoning
would take care of their growth problems, giving rise to a
proliferation of 2-, 3-, 5-, and even 10-acre single-family
home lots. Sometimes these regimes were approved by the
courts,24 sometimes not.25 In fact, however, many such
schemes yielded little actual growth management, often
leading instead to the very worst examples of sprawl and its
transportation, environmental, and social impacts:
spread-out housing and commercial land uses scattered here
and there across the landscape.26

Over the course of 30 years, other growth management
tools have emerged. “Adequate public facility ordinances”
are used, to various effect, to ensure that the public infra-
structure exists before, or at least concurrent with, new de-
velopment.27 A very few places, such as the Minneapo-
lis/St.Paul, Minnesota, and Portland, Oregon, metropolitan
areas, have developed metropolitan regional governance
structures that may include revenue/tax base sharing (Min-
neapolis/St.Paul),28 or (in Oregon) coordinated land use and
transportation planning.29 Lexington-Fayette County, Ken-
tucky, has a joint city-county governance structure and was
an early growth management practitioner.30

A number of communities in California, Colorado, Mary-
land, Oregon, Pennsylvania, and Washington, for example,
now use some form of urban containment such as urban
growth boundaries, urban limit lines, urban service areas,
and priority funding areas within which new growth is en-
couraged or provided strong governmental incentives, and
outside of which it is strongly discouraged through the ap-
plication of public policies such as extremely low-density
conservation or agricultural/forest use zoning, or simply
through the refusal to fund or extend new public infrastruc-
ture.31 Austin, Texas, uses an extensive point system to re-
ward with governmental approvals or expedited processes
growth that is deemed to be in the “right” places and that is
well designed.32 More than 20 states and a number of local
jurisdictions have successfully implemented programs to
purchase development rights from places they wish to keep
open or to exchange development rights and “send” them to
places they wish to see further developed, so-called pur-
chase of development rights programs33 or transferable de-
velopment rights (TDR) programs, respectively.34

The state of Maryland has pioneered other tools as part of
its 1997 Smart Growth package, including helping employ-
ers provide “live near your work” financial incentives35 and
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an extensive state-level competitive program for funds to
purchase open space easements (the so-called Rural Legacy
Program).36 Add to these state programs that promote and
provide incentives for the use of “brownfields”37 and urban
redevelopment (in Maryland, the so-called Community
Legacy Program),38 provide tax credits for the rehabilitation
of historic properties,39 allow some building code leeway
for urban revitalization projects,40 or permit the use of cer-
tain “New Urban” or “traditional neighborhood design”
techniques,41 and one gets a sense of the plethora of some-
times blunt, sometimes effective, and sometimes terribly in-
effective policy tools in use today toward the goal of “smart”
or managed growth.

Of course, such tools are not without their persistent crit-
ics: “conservatives” or libertarians who essentially and in-
herently distrust their coerciveness.42 And in many localities
around the country, the reality is that none of these tools has
yet to appear in the toolbox of local governments, which
may still be struggling to understand the problem of sprawl
or their role in curbing it, may not have mustered the politi-
cal will to do so, or may not have enough delegated authority
to do so regardless of desire. For them, the discussion of an
enhancement, such as that described in the solution pro-
posed below, may well be premature.

Growth Management and Smart Growth in the
Courts

Over time, many of these tools and others have been rati-
fied—or modified—in the courts. As noted previously, spe-
cific tools such as TDRs have received favorable mention in
state courts of appeal and even in the U.S. Supreme Court.43

Density limitations and annual allotment systems have been
affirmed.44 In one recent case, even an exercise of extraterri-
torial power over land uses of a certain size and potential im-
pact adjacent to but outside of a town has been held to be
within the town’s general police power—and not violative
of the Due Process Clause and Equal Protection Clause of

the U.S. Constitution nor a per se violation of the U.S. Com-
merce Clause as necessarily impeding its free flow.45

“Takings” cases are legion, and takings law as it relates
to real property has been articulated over some 85
years—though certainly not in anything resembling a
“straight” line of reasoning—with the result being that
well-articulated, carefully studied, and justified planning
and zoning that does not work to relieve the property owner
of all reasonable economic use and her investment-backed
expectations, advances legitimate state interests, and that
reasonably connects means with ends is at least most of the
way “home.”46

Growth, Planning, and Time

The bottom line, however, is that many of these current land
use controls and growth management techniques are, by
their legal nature, time-limited.47 Local land use control,
working within the limitations of the art and science of pre-
dicting change, revolves around locally adopted 10- to
20-year comprehensive or master plans. These plans set out
the generally desired physical (and sometimes social) out-
comes for the community over the time period. The plans
show where roads, transit, and trails should go, where parks
and schools should be located or expanded, where it is best
to place new housing and commercial space, and at what in-
tensities. Community plans may explain urban design pa-
rameters in some places, desired rehabilitation policies in
others. These comprehensive plans recognize reality just as
the best of them also provide inspiration. Additionally, the
best of the plans are adequately implemented through zon-
ing, subdivision, and related ordinances.

But comprehensive plans change. That is the way they are
supposed to work, and it is both their strength and their
weakness. Community master plans are inherently iterative,
and the ordinances that implement them are subject to the
latest political fashion or the strongest political muscle, as
well as the reality of on-the-ground change due to extensive
variances from, or exceptions to, the master plan and zoning.
Comprehensive plans are also subject to macroeconomic
trends. Since even the best predictive capacity ends perhaps
10 years out, from a technical perspective it is not likely that
planning and zoning for accommodating whatever is ex-
pected or desired can, per se, extend much beyond that.
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ample, once smart growth planning and zoning are actually realized
with mixed use development on the ground, and new communities
or neighborhood additions are in place, the relative permanence of
the development has a positive effect upon future growth-shaping in
the community for a long time to come. Depending upon the kind of
urban development it is, e.g., roads, commercial/industrial, it is per-
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When open land is regulated for growth management, environmen-
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The question is, from a legal perspective, could it ever at-
tempt to do so? Are planners, lawyers, and local political
leaders bound only to consider their policies in the relatively
short run of 10 to 20 years? Is planning or “managing”
growth for only the next 15 or 20 years (for example, putting
in place a “mere” 15- or 20-year “growth boundary”) simply
delaying the inevitable growth beyond that point in time and
merely accepting foreseeable or inevitable environmental
decline that will come when that area is filled and the line
must be expanded still further? Do we somehow have a legal
obligation to completely overwhelm our natural surround-
ings and, indeed, ultimately endanger our own future
well-being as a society? Architect and designer William
McDonough pointedly asks why we should be satisfied with
simply slowing down our ultimate demise (of course in the
growth management context, we can legitimately ask
whether that is really all we are doing) as he envisions a new
industrial revolution without any waste and pollution and a
different way of life.48

Is there any way for a community to survey its physical
structure and its place vis-à-vis the natural landscape or the
“green infrastructure”49 of its geophysical setting now, de-
termine its ultimate carrying capacity, and declare that,
once attained, its doors will close to more growth (at least
until a future city or county council decides another major
change is necessary)?50 Indeed, it may not be so much a
question of whether a community can set a firm “line” or
boundary on the ground—it probably can—so long as the
population, jobs, and densities within that line are not also
firmly and finally constrained. But what about such abso-
lute constraints?

What are the legal ramifications of a community’s setting
definite and ultimate growth boundaries? Would the Consti-
tution prevent a community from undertaking or a state
from enabling the setting of final limitations to growth, in-
cluding population, jobs, and intensity of development?
Can a community ever close its doors or pull up the draw-
bridge, even prospectively in the future, saying “that many,
and no more?”51 If not, are there alternative approaches

that might assist a community in reaching ultimately sus-
tainable ends that balance growth with resource and envi-
ronmental conservation?

Such a concept is obviously not without controversy.
These are questions that perhaps go to the heart of our Con-
stitution, as well as engage the essence of our multiple (and
sometimes conflicting) visions for the future of the Ameri-
can landscape, the future of American communities, and the
freedom of the American social economy: “There go those
environmentalists, wanting to stop growth outright.” Such
questions are also fraught with the uncomfortable weight
and ugly history of many communities having wanted or
acted in the recent past (and perhaps even now) to keep
“those people” out—different cultures, different races, the
poor, “others.” So it is a dilemma of conscience and public
policy as well as a dilemma of law—or is it?

Constitutional and Other Limits of Power

Americans are an extraordinarily free people, but we are not
totally so. One’s lawful ability to wildly swing one’s arms
around ceases when one’s arms connect with his or her
neighbor’s nose. Our freedoms and responsibilities exist on
a continuum.

The freedoms and civil rights guaranteed by the Con-
stitution have been litigated, pronounced, and interpreted
for more than 200 years. Some, such as the “freedom of
speech,” are directly denoted in the Bill of Rights.52

Others, such as the “right to privacy,” have been de-
fined by the courts as emanating directly from—and
locating within—the “penumbra” of those clearly ar-
ticulated rights.53

By the same token, the law of real property comes to us in
a nearly straight line from British common law and the com-
mentaries of William Blackstone and others—themselves
deriving from the philosophical traditions of John Locke
and like 17th and 18th century thinkers.54 Ownership of
property was a supreme privilege, reserved (initially) to the
successors of feudal lords. Locke contributed and elabo-
rated the theory of “usufruct”: if a man (and at that time it
was, of course, men only) tamed the landscape and made it
by his labor economically useful in bearing fruit, then that
real property was acceptable to be taken and held by him as
his in perpetuity with proper legal documentation.55 The
ownership of the fee interest in real property represented
the highest level of ownership and control over the bundle
of rights that marked the ownership of property, and in
America, the common translation became “a man’s home
is his castle.”
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48. William McDonough & Michael Braungart, Cradle to

Grave: Remaking the Way We Make Things (2002).

49. Mark A. Benedict & Edward T. McMahon, Green Infra-

structure (The Conservation Fund 2002); James R. Marshall,

Building Green Infrastructure (Trust for Public Land 1999).

50. This is not just a theoretical question; at least one local community
has done just that, apparently successfully. Sanibel Island, Florida,
undertook a study in the early 1970s, and as a result, in 1974 set a fi-
nite limit to the number of dwellings the island could hold. The cap
has held to date, and its planning and zoning reflect those limits. Per-
sonal communication from Hon. Nola Theiss, Mayor, Sanibel,
Florida (Aug. 30, 2002). That Sanibel is an island is important, but
the question remains whether localities can (or somehow legally
must) be forced to literally overwhelm all natural limitations, from
water supply to air quality, to the less quantifiable quality of life at-
tributes of a community that accrue just from the fact of having ac-
cessible open space and productive, working landscapes nearby. An
argument could be constructed, using Village of Belle Terre v.
Boras, 416 U.S. 1, 4 ELR 20302 (1974), as a touchstone that regard-
less of the strictures discussed below, perhaps they may not be so
forced—but the law is certainly unsettled, as is discussed infra.

51. Indeed, apropos of the previous footnote, some planning commenta-
tors think the answer is “yes.” Eben Fodor, in Better, Not Bigger:

How to Take Control of Urban Growth and Improve Your

Community (1999), convincingly argues that such is precisely what
Boulder, Colorado, has done, using both its greenbelt and the density
limits in its zoning ordinance and map to cap ultimate residential
build-out. The same limits were not originally applied, however, to
commercial development, although the city did take action in the late

1990s to begin to do just that, with public purchases of commercially
zoned land and selected rezonings. Fodor writes that a number of
communities have indeed established limits to their ultimate size by
establishing a “railing” rather than a “fence” around themselves. Id.
at 48, 49. Establishing high standards for growth, but not preventing
the coming and going of populations, is one idea put forward. Mini-
mum densities and maximum lot sizes are other concepts that might
ultimately have such an effect.

52. U.S. Const. amend. I.

53. Griswold v. Connecticut, 381 U.S. 479 (1965).

54. See, e.g., 1 William Blackstone, Commentaries on the Law

of England (1765) (W.D. Lewis ed., 1897); 2 John Locke, Two

Treatises on Civil Government §§25, 27-28, 30-41, 45-51 (G.
Routledge ed., 2d ed. 1887).

55. Locke, supra note 54.
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Of course, such common interpretation is only partly true.
The American/British legal construct, as interpreted first by
commentators and then by the states’ high courts as well as
U.S. courts of appeal and the Court, was to addend to the
guaranteed rights of all citizens the concomitant responsi-
bilities of all citizens to each other.56 The other major idea
was to recognize the necessary role of government as ulti-
mate protector and guarantor of these sometimes conflicting
ends.57 In the area of property law, constitutional protections
have always been balanced by the necessity for government
to act for the greater good—the public health, safety, and
general welfare foundation for the so-called police power.
This is the power that state (and, by express delegation, lo-
cal) governments hold to improve our collective lives and to
protect us from our meaner, more selfish, or at least individ-
ual proclivities58—that is, when our figuratively swinging
arms come into contact with our neighbor’s nose.

The Takings Clause of the Constitution,59 which prohibits
the government from taking private property without just
compensation, has been held to apply to overly burdensome
(or unjustified) regulations as much as to physical occupa-
tions.60 Thus, the government is permitted to regulate the
use of property as long as it does so equitably among its cit-
izens, for justifiable means, within a recognized process,
and fairly treats the property owner both economically and
procedurally.61 In the context of the questions asked in the
previous section, however, it is unlikely that a person could
contend that a prospective real property right has been
taken say, 20 years in the future, so as to assert these kinds
of constitutional claims merely upon enactment or adop-
tion of an ordinance or plan that contains an ultimate and fi-
nal restriction.

Just as the well-recognized constitutional limitations of
equal protection, due process, and takings may relate to the
application of public policy with respect to land use plan-

ning, zoning, and growth management, other protections
may also apply. For example, in strong language the Court
has repeatedly expressed a fundamental constitutional right
of interstate travel, which has been translated as the right to
settle wherever one wishes within a state.62 There is as yet
no Court-articulated, corresponding right of intrastate
travel, although two federal appeals courts have proclaimed
and protected the personal right to migrate and settle wher-
ever a citizen wishes within states.63 It is not expected that
the equitable use of the police power to plan and zone in a
community would normally invoke this fundamental
right—at least not as such power has been nominally exer-
cised to date; indeed, there are no federal cases that have
successfully elevated the use of such a claim (though we
know lawyers are a creative bunch). On the other hand,
given the history of the right as articulated in case law to
date, it is entirely possible that, should a community some-
how seek to close its doors, even prospectively in a stated fu-
ture decade, such a claim for interference with a right to
travel could lie—at least when applied at that future time.

A Creative Solution

From the foregoing analysis, it is quite clear that there are
limitations inherent in best planning practice, given that
such practice even today is mostly a way of pacing future
growth. While tools such as growth boundaries and other ur-
ban containment policies, regional coordination, more pro-
gressive planning and zoning ordinances, better integrated
transportation and land use planning, improved local tax
and subsidy regimes,64 and government incentives and dis-
incentives for new development location and form65 can
vastly improve current planning and growth management in
many places around the country, it is equally clear that any
more aggressive attempts to control ultimate community
sizes and populations are fraught with certainly serious and
possibly fatal legal infirmities.

Impact Fees and Mitigation Banks

We may not be without a remedy, however, and that remedy
is one that has been used on a much smaller scale, and for
more limited purposes, in recent years. Impact fees have
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56. Thornburgh v. American College of Obstetricians & Gynecologists,
976 U.S. 747 n.11 (1986) (the origins of the American heritage of
freedom—“the abiding interest in individual liberty that makes cer-
tain state intrusions on the citizen’s right to decide how he will live
his own life intolerable”).

57. Stone v. Powell, 428 U.S. 465, 524 (1976) (“every guarantee en-
shrined in the Constitution, our basic charter and the guarantor of our
most precious liberties, is by it endowed with an independent vitality
and value, and this Court is not free to curtail those constitutional
guarantees even to punish the most obviously guilty”).

58. Keystone Bituminous Coal Ass’n v. DeBenedictis, 480 U.S. 470, 17
ELR 20440 (1987) (upholding application of the Subsidence Act and
finding no taking where the state acts to protect landowners from un-
derground subsidence).

59. U.S. Const. amend. V (“nor shall private property be taken for pub-
lic use without just compensation”).

60. See, e.g., Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S.
419 (1982) (physical occupation); Pennsylvania Coal Co. v. Mahon,
260 U.S. 393 (1922) (comment on regulations); Agins v. City of
Tiburon, 447 U.S. 255, 10 ELR 20361 (1980) (regulation held law-
ful, no taking); Lucas v. South Carolina Coastal Council, 505 U.S.
1003, 22 ELR 21104 (1992) (regulations can lead to taking finding if
property owner deprived of all value on entire parcel). But see
Tahoe-Sierra Preservation Council, Inc. v. Tahoe Reg’l Planning
Agency, 122 S. Ct. 1465, 32 ELR 20627 (2002) (two and one-half
years of moratoria, suspending building permits pending completion
of plan, not a taking on the facts; regulation of property can be quite
severe, and taking not categorical).

61. San Diego Gas & Elec. Co. v. City of San Diego, 450 U.S. 621,
656-57, 11 ELR 20345, 20355 (1981) (“If the regulation denies the
private property owner the use and enjoyment of his land and is
found to effect a ‘taking’, it is only fair that the public bear the cost of
benefits received . . . .) (Brennan, J., dissenting).

62. This fundamental right was stated early in U.S. history in the U.S.
Articles of Confederation, which guaranteed the people of each state
“free ingress and regress to and from any other state,” Arts. of

Confederation IV and in early case law in Crandall v. Nevada, 73
U.S. (6 Wall.) 35 (1867) and Ward v. Maryland, 79 U.S. (12 Wall.)
418 (1871). In Edwards v. California, 314 U.S. 160 (1941), the Court
struck down a state criminal penalty that restricted nonresident
indigents from being brought into the state. The right to travel has of-
ten been discussed in modern case law in the context of residency re-
quirements to obtain certain benefits. It was affirmed and explained
in United States v. Guest, 383 U.S. 745 (1966) (restrictions on utili-
zation of public facilities in Athens, Georgia, held unlawful);
Shapiro v. Thompson, 394 U.S. 618 (1969) (resident/waiting period
requirements for welfare benefits held unlawful); Memorial Hosp. v.
Maricopa County, 94 S. Ct. 1076 (1974) (durational residency pre-
requisite to free non-emergency medical care at county’s expense
held unconstitutional); and most recently in Saenz v. Roe, 526 U.S.
489 (1999) (California statute limiting welfare benefits available to
newly arrived citizens struck down).

63. Cole v. Housing Auth., 435 F.2d 807 (1st Cir. 1970); King v. New
Rochelle Mun. Hous. Auth., 442 F.2d 646 (2d Cir. 1971).

64. See Epstein, supra note 18, at 369-77.

65. See Maryland Smart Growth Program described in the Growth Man-
agement section, supra.
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been used by communities to relate specific increased com-
munity costs that accrue as a result of new development to
such development occurring in particular places. For exam-
ple, a community might charge the developer of a new large
subdivision certain fees that reflect the added incremental
cost of specifically improving the roads or adding school
rooms to accommodate the new project.66 Contra Costa,
California, recently enacted impact fees, which can range as
high as $8,000 per new house, to be paid into an affordable
housing trust fund that would help provide such housing.67

At the same time, the Tri-Valley Transportation Council in
the same part of California was considering up to a $3,080
fee per single-family home to support transportation im-
provements necessary to serve the new development.68 In
fact, other California communities have pioneered impact
fees for housing that are related directly to the location of
development. For example, in the city of Lancaster, the far-
ther outside the city core, the higher the fee; in Fresno, the
farther from existing developed areas, the higher the tax or
charge.69 In 1974, the city of Fairfield agreed with the
Solano County Irrigation District that it would pay a penalty
whenever water service was extended to the Suisun Valley,
and as a result, no such requests have been made.70

Legally, like any exaction, impact fees upon development
must be very closely linked to the specific impact that the
particular development is causing.71 By the same token, the

idea of mitigation banks has been used to provide financial
resources (or, in the case of wetlands mitigation banks, land
resources) to preserve or attempt to re-create environmental
features that are lost due to particular development or in-
frastructure projects.72 The proposed solution to the prob-
lem of time posed in this Article would combine these two
ideas, as follows.

“Greens” Fees

A self-limiting, self-executing process is envisioned. It
would begin with a community’s (or even better, a metro-
politan or multicounty region’s) undertaking of a detailed
environmental and growth study to determine what environ-
mental, open space, and working landscape resources it
wishes to conserve in perpetuity. That is, what is the nature,
form, and extent of the community’s necessary “green infra-
structure”? Once accomplished, a community would de-
velop its long-range or comprehensive plan and zoning ordi-
nance to reflect those priorities, and could further incorpo-
rate best growth management techniques such as those de-
tailed above.73

Using a set fee schedule based, in part, upon (1) the local
cost-to-purchase fee and easement interests in open space or
resource land, and (2) the desire to capture back an amount
of open space equivalent to that being lost over time, the
community or region could charge land mitigation impact
fees for each and every new residential and commercial land
development project on so-called greenfields or open land.
Such per unit fees could be graduated based on the sizes of
residential lots (the largest lots would be charged the high-
est—and quite significant—fees), the amount of square feet
of commercial space that covers the land, or some percent-
age of per unit value. The very high fees on large-lot devel-
opment would act as a disincentive for such development
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66. Two Court cases have dealt specifically with conditions or exactions
placed upon property owners when development was proposed. In
Nollan v. California Coastal Comm’n, 483 U.S. 825, 17 ELR 20918
(1987), the commission conditioned the expansion of a beach bunga-
low on the owners’ providing public access over their property to the
public beach. The Court acknowledged the legitimacy of govern-
mental conditions as long as a clear “nexus” could be shown between
the exaction and the government’s legitimate objective. In Nollan,
however, such a connection was not proved and a taking was found.
Dolan v. City of Tigard, 512 U.S. 374, 24 ELR 21083 (1994) con-
cerned a hardware store’s requested expansion, and the city’s condi-
tioning the permit on the dedication of several pathways. The Court
reversed the Oregon Supreme Court’s affirmation of this action and
sent the case back to be subjected to a new two-part exaction test: a
demonstration by the government of a very close nexus between the
exaction and the legitimate governmental interest, and “rough pro-
portionality” between the exaction and the nature and extent of the
project’s purported impact.

67. Linda Davis, Housing Fees at Tassajara Set Precedent, Contra

Costa Times, June 27, 2002, at A3.

68. Bonita Brewer, 80% Traffic Impact Fee Hike on Table, Contra

Costa Times, July 23, 2002, at A3.

69. Edward T. McMahon et al., Models for Development in

California 39 (2002); John D. Landis, Land Regulation and the
Price of New Housing, 54 J. of the Am. Plan. Ass’n 9 (1986).

70. McMahon et al., supra note 69.

71. Associated Home Builders of Greater Eastbay, Inc. v. City of Wal-
nut Creek, 484 P.2d 606, 1 ELR 20223 (Cal. 1971). Also note that
numerous studies have been undertaken over the years—some better
than others—demonstrating the relatively high public cost of pro-
viding services to urban and suburban land uses, versus the relatively
lower cost to a community to support farm, timber, and other open
land uses. While some of these studies have not examined with equal
attention the income that particular forms of development provide to
communities, others have done so—demonstrating both the impacts
that accrue to localities due to uncontrolled sprawl and the cost effi-
ciency and high benefit-to-cost ratio of well-managed growth. Ex-
amples of these studies and related analyses include: Transporta-

tion Research Board, National Research Council, Costs

of Sprawl—2000 (2001); Grow Smart Rhode Island/H.C.

Planning Consultants, Inc., The Costs of Suburban Sprawl

and Urban Decay in Rhode Island (1999); American Farm-

land Trust, Cost of Community Services Studies (various re-
ports 1988 to 1997); Robert W. Burchell & David Listoken,

Land, Infrastructure, Housing Costs, and Fiscal Impacts

Associated With Growth: The Literature on the Impacts of

Sprawl Versus Managed Growth (1995). It would be essential
for a locality or region considering the use of the tool recommended
for consideration here to clearly and specifically articulate the direct
costs to the locality or region due to urban development in the green
infrastructure, which had been comprehensively studied and for
which a conservation or protection plan had been created. A nexus
should be shown between the need for the impact/mitigation fee and
the community’s legitimate objectives in, and even fiscal or property
value benefits of, protecting various components of the intercon-
nected open space system (the benefits side of the equation). Pre-
sumably the “rough proportionality” relationship between the fee
charged and its use could be demonstrated with solid reference to
cost/impact factors noted above together with an analysis of the local
cost-to-purchase of fee and easement interests in land and the pace of
local land conversion.

72. Charles H. Ratner, Should Preservation Be Used as Mitigation in
Wetland Mitigation Banking Programs?: A Florida Perspective, 48
U. Miami L. Rev. 1133 (1994) (discussion of the use of financial in-
centives to preserve and recreate wetlands).

73. One recent commentary has made a reasoned and logical appeal for
much stronger linkages between smart growth planning for develop-
ment and the kind of smart conservation actions that can only derive
from equal foresight on the green infrastructure side of the ledger.
James M. McElfish Jr. et al., Smart Links: Turning Conser-

vation Dollars Into Smart Growth Opportunities (Envtl. L.
Inst. 2002). In their analysis, McElfish and his colleagues at the En-
vironmental Law Institute argue that the best way to spend the sub-
stantial federal, state, and local funding now being directed to land
conservation is to directly link it to solid conservation plans, and per-
haps condition it to solid smart growth development techniques. The
tool suggested in the instant Article would effectively tie conserva-
tion acquisitions to the former.
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and directly reflect the relatively high land utilization or
open land conversion that sprawl entails.74

The fees would be directed into a mitigation bank of sorts,
to be used solely to purchase open space within the already
prioritized green infrastructure of the community. Once pur-
chased, the fee interests or easements would be placed
within the control of a community (public, private, or
quasi-governmental) land trust for stewardship in perpetu-
ity.75 According to carefully and publicly articulated com-
munity desires, fee-owned properties could be open to full
or partial public use. Easements so purchased would be sub-
ject to a clear articulation of desires as between the pub-
lic/land trust and the seller that would determine future
use—continued farming or timbering, for example—with
little or no direct public access in those particular instances.
Thus, a mechanism would be created that would slowly and
effectively enclose (and integrate within) a community fully
protected open space while allowing that community to con-
tinue to build out according to the market and the commu-
nity’s best growth management plans and ordinances.

To see whether such a regime could work, an actively de-
veloping community in Maryland was analyzed. Montgom-
ery County, Maryland, was chosen because of its develop-
ment profile as well as the ready availability of data. Using
information about residential development and commercial
construction in the county in the year 2000, a variety of fee

structures was tested. Table 1 contains a summary of that
analysis. It appears that using various combinations of the
fee structure variants noted, and posing an estimated per
acre average open land purchase cost of $3,500, enough fees
would be captured to enable purchase of between 2,600 to
5,000 acres of land per year. Obviously, the fee structures
could be internally adjusted and mixed differently or as-
signed in a more graduated manner, in order to either better
attain the local goal or better reflect local concerns about im-
pact upon people and businesses. It should be noted that lo-
cal impact fees are not universally legally permissible, and
in such cases, state legislation would be needed to provide
the local authority necessary.76

Conclusion

The conversion of open land to sprawling development is
continuing to affect communities across America. It is en-
ervating them economically, creating instead of helping to
resolve traffic congestion problems, and adversely affect-
ing the natural environment that is so important to their
identities and ultimate quality of life.77 The use of cur-
rently available best growth management techniques can
improve the situation substantially, but in the end (and over
time), the effect of many of these techniques is mainly to
slow the consumption of vital parts of the natural and work-
ing landscape.

While it appears that setting ultimate growth and popula-
tion “boundaries” could potentially face a significant con-
stitutional challenge, even if they are based upon scientific
analysis of carrying capacity or environmental and natural
resource needs, there may be a technique that can combine
good planning with the ongoing land development market
to automatically conserve land over time and save the green
infrastructure so essential to communities’ futures. The
technique outlined here combines the familiar tools of im-
pact fees and mitigation banks to help overcome the inher-
ent limitations of some of today’s growth management re-
gimes. Without it or some other legal device that actually
helps directly save land as growth proceeds, we might not be
able to avoid thoroughly undesirable, irreversible, and pos-
sibly inevitable environmental and community impacts in
the future.
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74. There is always the possibility that a disparity of the fees as between
different sized lots, e.g., one-quarter-acre versus five-acre lots, or
different uses, i.e., residential versus commercial, could face a con-
stitutional equal protection challenge. If a rational relationship exists
to explain such a differential (and it does), if all similar uses or all
similarly sized lots are treated equally, and if the fee as applied does
not appear to affect in particular a protected class or be based upon
some inherently suspect discrimination, however, legal acceptabil-
ity is more likely than not. See McGowan v. Maryland, 366 U.S. 420
(1961); Dunn v. Blumstein, 405 U.S. 330 (1972). In the case where
differential classification involves a fundamental constitutional
right, such as the right to travel, a compelling governmental interest
must be shown. See Harper v. Virginia State Bd. of Elections, 383
U.S. 663 (1966); Attorney Gen. of N.Y. v. Soto-Lopez, 476 U.S. 898
(1986). Again, with the detailed and exacting study noted above, it is
likely that the local or regional government could demonstrate the
compelling interest in orderly, well-defined and constrained
growth—and concomitant land conservation—that adequately and
systematically protects a community’s valuable green infrastructure
as it allows growth to proceed.

75. It should be noted that the “perpetuity” matter is not entirely settled,
even for solidly written conservation easements or fee ownership by
public park entities. Properties so protected are, for example, con-
veyed or condemned out of their conservation status with a bit too
much regularity according to one commentator. Robert H. Levin,
When Forever Proves Fleeting: The Condemnation and Conversion
of Conservation Land, 9 N.Y.U. Envtl. L.J. 592 (2001). Levin ar-
gues convincingly for the development under state law of a purpose-
fully cumbersome process for permitting any condemnation or con-
version of permanently conserved property.

76. For example, the Iowa Supreme Court recently held that Des Moines
did not have the authority to set such fees. Home Builders Ass’n of
Greater Des Moines v. City of W. Des Moines, 644 N.W. 339 (Iowa
2002).

77. See generally Benfield et al., supra note 3; Anthony Downs,

New Visions for a Metropolitan America 8-9 (1994); William
W. Buzbee, Urban Sprawl, Federalism, and the Problem of Institu-
tional Complexity, 68 Fordham L. Rev. 57, 69-70, 72-75 (1999).

http://www.eli.org


ENVIRONMENTAL LAW REPORTER
Copy

33 ELR 10288 4-2003

T
a
b

le
1
:

Y
ea

r
2
0
0
0

M
o
n

tg
o
m

er
y

C
o
u

n
ty

,
M

a
ry

la
n

d
H

o
u

si
n

g
&

C
o
m

m
er

ci
a
l

A
ct

iv
it

y
W

it
h

R
ep

re
se

n
ta

ti
v
e

L
a
n

d
B

a
n

k
C

o
n

tr
ib

u
ti

o
n

s

H
o
u

si
n

g
T

y
p

e
#

U
n

it
s

A
v
g
.
L

o
t

S
iz

e
(s

q
.
ft

.)

V
a
ri

a
n

t
A

$
/u

n
it

fe
e

*
*
*

T
o
ta

l
$

fo
r

V
a
ri

a
n

t
A

V
a
ri

a
n

t
B

$
/u

n
it

fe
e

T
o
ta

l
$

fo
r

V
a
ri

a
n

t
B

V
a
ri

a
n

t
C

*
*

a
v
g
.

v
a
l.

p
er

u
n

it
($

)

0
.7

5
%

x
a
v
g
.
v
a
l.

p
er

u
n

it

T
o
ta

l
$

fo
r

V
a
ri

a
n

t
C

V
a
ri

a
n

t
D

$
/s

q
.
ft

(w
/

ex
ce

p
ti

o
n

s)

A
v
er

a
g
e

p
er

u
n

it
fe

e

T
o
ta

l
$

fo
r

V
a
ri

a
n

t
D

M
u

lt
i-

fa
m

il
y

3
/m

o
re

fa
m

il
y

u
n

it
s

8
9
9

N
/A

$
2
0
0

$
1
7
9
,8

0
0

$
1
0
0

$
8
9
,9

0
0

9
0
,0

0
0

6
7
5

$
6
0
6
,8

2
5

$
2
0
0
/u

n
it

(e
x
ce

p
ti

o
n
)

$
2
0
0

$
1
7
9
,8

0
0

T
o
w

n
h

o
u

se
/

C
o
n

d
o

<
4
,0

0
0

sq
.
ft

.

1
3
3
2

2
,0

2
5

5
0
0

6
6
6
,0

0
0

3
0
0

3
9
9
,6

0
0

1
1
5
,0

0
0

8
6
3

1
,1

4
9
,5

1
6

$
0
.1

/s
q
.
ft

.
2
0
3

2
7
0
,3

9
6

S
in

g
.

F
a
m

./
C

o
n

d
o

4
,0

0
0

sq
.

ft
.-

1
/4

a
cr

e

1
1
4
6

7
,4

3
5

1
,5

0
0

1
,7

1
9
,0

0
0

8
0
0

9
1
6
,8

0
0

1
7
5
,0

0
0

1
,3

1
3

1
,5

0
4
,6

9
8

0
.1

/s
q
.
ft

.
7
4
4

8
5
2
,6

2
4

S
in

g
.
F

a
m

.
1
/4

-
1

a
cr

e
8
8
1

2
0
,7

3
3

5
.0

0
0

4
,4

0
5
,0

0
0

3
,0

0
0

2
,6

4
3
,0

0
0

2
8
0
,0

0
0

2
,1

0
0

1
,8

5
0
,1

0
0

0
.1

/s
q
.
ft

.
2
,0

7
3

1
,8

2
6
,3

1
3

S
in

g
.
F

a
m

.
R

u
ra

l
1

-
5

a
cr

es

3
7
9

8
5
,1

3
3

1
5
,0

0
0

5
,6

8
5
,0

0
0

1
2
,0

0
0

4
,5

4
8
,0

0
0

1
,5

0
0
,0

0
0

1
1
,2

5
0

4
,2

6
3
,7

5
0

0
.1

/s
q
.
ft

.
8
,5

1
3

3
,2

2
6
,4

2
7

S
in

g
.
F

a
m

.
R

u
ra

l/
A

g
.

5
-1

0
a
cr

es

3
2

2
4
5
,8

2
8

2
5
,0

0
0

8
0
0
,0

0
0

2
0
,0

0
0

6
4
0
,0

0
0

3
,0

0
0
,0

0
0

2
2
,5

0
0

7
2
0
,0

0
0

0
.1

/s
q
.
ft

.
2
4
,5

8
3

7
8
6
,6

5
6

S
in

g
.
F

a
m

.
R

u
ra

l/
A

g
.

>
1
0

a
cr

es

2
1

5
8
4
,4

3
0

2
0
0

4
,2

0
0

2
0
0

4
,2

0
0

2
0
0
,0

0
0

1
,5

0
0

3
1
,5

0
0

$
2
0
0
/u

n
it

(e
x
ce

p
ti

o
n
)

2
0
0

4
,2

0
0

T
o
ta

l
u

n
it

s
4
,6

9
0
*

L
a
n

d
B

a
n

k
F

u
n

d
s

A
v
a
il

a
b

le
F

ro
m

H
o
u

si
n

g

1
3
,4

5
9
,0

0
0

9
,2

4
1
,5

0
0

1
0
,1

2
6
,3

8
9

7
,1

4
6
,4

1
6

C
o
m

m
er

ci
a
l

S
ta

rt
s

T
o
ta

l
V

a
lu

e
T

o
ta

l
S

q
.

F
ee

t
$
$
/s

q
.

ft
.*

*
*
*
*

T
o
ta

l
$
$
/s

q
.
ft

.
T

o
ta

l
0
.5

%
o
f

V
a
lu

e

$
7
9
7
,8

3
8
,2

7
7

7
,7

1
7
,0

2
5

0
.5

$
3
,8

5
8
,5

1
2

0
.3

$
2
,3

1
5
,1

0
7

$
3
,9

8
9
,1

9
0

L
a
n

d
B

a
n

k
F

u
n

d
s

A
v
a
il

a
b

le
F

ro
m

C
o
m

m
er

ci
a
l

$
3
,5

8
5
,5

1
2

$
2
,1

3
5
,1

0
7

$
3
,9

8
9
,1

9
0

T
o
ta

l
L

a
n

d
B

a
n

k
F

u
n

d
s*

*
*
*

$
1
7
,3

1
7
,5

1
2

$
1
1
,5

5
6
,6

0
7

$
1
4
,1

1
5
,5

7
9



NEWS & ANALYSIS
Copyright © 2003 Environmental Law Institute®, Washington, DC. reprinted with permission from ELR®, http://www.eli.org, 1-800-433-5120.

4-2003 33 ELR 10289

*
T

h
e

n
u
m

b
er

s
in

th
is

co
lu

m
n

w
er

e
as

se
m

b
le

d
fr

o
m

v
ar

io
u
s

d
at

a
so

u
rc

es
,i

n
cl

u
d
in

g
M

ar
y
la

n
d
-N

at
io

n
al

C
ap

it
al

P
ar

k
an

d
P

la
n
n
in

g
C

o
m

m
is

si
o
n
-M

o
n
tg

o
m

er
y

C
o
u
n
ty

,
U

.S
.C

en
su

s,
an

d
M

et
ro

p
o
li

-
ta

n
W

as
h
in

g
to

n
C

o
u
n
ci

lo
f

G
o
v
er

n
m

en
ts

.T
h
is

ac
co

u
n
ts

fo
r

so
m

e
d
o
u
b
le

co
u
n
ti

n
g

th
at

o
cc

u
rr

ed
,p

ro
b
ab

ly
b
et

w
ee

n
m

u
lt

i-
fa

m
il

y
an

d
to

w
n
h
o
u
se

/c
o
n
d
o

ca
te

g
o
ri

es
.T

h
e

ac
tu

al
re

si
d
en

ti
al

to
ta

lu
n
it

n
u
m

b
er

is
li

k
el

y
cl

o
se

r
to

4
,2

0
0

u
n
it

s.

*
*

A
v
er

ag
e

v
al

u
e/

u
n
it

is
es

ti
m

at
ed

b
as

ed
o
n

si
ze

o
f

lo
t,

e.
g
.,

th
e

av
er

ag
e

v
al

u
e

o
f

u
n
it

s
in

th
e

1
-5

ac
re

ca
te

g
o
ry

is
es

ti
m

at
ed

at
ap

p
ro

x
im

at
el

y
$
1
.5

M
/u

n
it

.

*
*
*

P
er

u
n
it

fe
e

is
an

av
er

ag
e

fo
r

al
l

ty
p
es

w
it

h
in

ca
te

g
o
ry

,
th

en
m

u
lt

ip
li

ed
ti

m
es

th
e

n
u
m

b
er

o
f

u
n
it

s
to

o
b
ta

in
to

ta
ls

fo
r

V
ar

ia
n
ts

A
an

d
B

.

*
*
*
*

T
h
es

e
to

ta
ls

as
su

m
e

th
e

m
ix

sh
o
w

n
.O

b
v
io

u
sl

y
,v

ar
io

u
s

co
m

m
er

ci
al

an
d

re
si

d
en

ti
al

fo
rm

u
la

e/
v
ar

ia
n
ts

co
u
ld

b
e

m
ix

ed
an

d
m

at
ch

ed
.O

r,
m

o
re

in
co

m
e

co
u
ld

b
e

g
en

er
at

ed
fr

o
m

co
m

m
er

ci
al

ac
ti

v
it

y
,

w
it

h
re

si
d
en

ti
al

re
d
u
ce

d
.

A
ls

o
n
o
te

th
at

th
e

V
ar

ia
n
t

C
ex

am
p
le

p
ro

v
id

es
fo

r
a

“f
la

tt
er

,”
sl

ig
h
tl

y
m

o
re

re
g
re

ss
iv

e
im

p
ac

t
fe

e
ap

p
ro

ac
h
.

*
*
*
*
*

T
h
es

e
ca

lc
u
la

ti
o
n
s

ar
e

b
as

ed
u
p
o
n

to
ta

l
sq

u
ar

e
fo

o
ta

g
e;

it
w

o
u
ld

b
e

p
o
ss

ib
le

,
o
f

co
u
rs

e,
to

b
as

e
th

e
ca

lc
u
la

ti
o
n
s

u
p
o
n

“f
o
o
tp

ri
n
t”

o
r

im
p
er

v
io

u
s

su
rf

ac
e

co
v
er

ag
e.

http://www.eli.org

