
Private Land Made (Too) Simple

by Eric T. Freyfogle

In a recent article in the Yale Law Journal, Profs. Thomas
W. Merrill and Henry E. Smith express concerns about

what they take to be the excessive abstraction of
law-and-economics writing on private property.1 This
scholarly discourse, they tell us, seems to have forgotten that
property law has to do with things. It has become too fo-
cused on property as a bundle of legal entitlements and lia-
bilities, overlooking the underlying res that a person might
actually own. In the case of land, scholars have forgotten
that property law deals with the hypothetical Blackacre or
Greenacre, rights to which might and do differ from typical
contract rights because of the actual, physical nature of land.
Professors Merrill and Smith admonish their colleagues to
recover this lost wisdom. Doing so, they claim, would im-
prove the ongoing economic discourse: it would help ex-
plain why certain elements of property law are as they are,
and it would aid ongoing discussions about theoretical is-
sues that economists find intriguing.

As a property scholar who has long tracked this economic
discourse from the sidelines, I find myself heartened by the
question that Professors Merrill and Smith pose: what has
happened to property in law and economics? And I am
heartened even more that such prominent insiders would be
the ones to raise the question. What, indeed, has happened to
property at the hands of such economic scholars, particu-
larly to privately owned land?

Professors Merrill and Smith are right, I believe, in wor-
rying that law-and-economics writing has become too ab-
stract But in analyzing the issue and in their proposed cure
for it they have hardly begun to delve into the problem,
which extends deeper than a faded memory of Greenacre.
Greenacre, after all, is itself a fanciful place, a place that one
creates rather than studies. Like other fictional realms, it in-
cludes only those features and elements that its creator finds
useful. Greenacre and places like it are easily detached from
surrounding lands, from surrounding human communities,
and from the complexities and mysteries of the natural
world. Activities on it can take place with few or no effects
that spill across property boundaries. Life can flourish with-
out regard for actions that occur on other lands. As for Green-
acre’s owner, she too can become a fictional creation, as sim-
ple or as complex as one might want. She, too, is easily
shaped to support whatever lesson or tale a creator desires to
recount. To regain Greenacre, then—to regain the thingness
of land in an abstract way, as Professors Merrill and Smith
propose—is not to reattach economic scholarship to real
places and real people. It is merely to begin the long journey.

I address the topic of private land as one who has con-
cerned himself for years with the ways people embed them-
selves into natural orders. I have been fascinated, endlessly,
by such questions as how people see land and conceive their
relation to it; how they value natural systems; and why they
use land as they do. As are many others who have explored
such questions, I am dismayed by ongoing derangements of
land as a complex, fertile community of life—by the nag-
ging reality, that is, of environmental degradation. The over-
all problem is grave and vast, particularly when viewed in
the long term and with due regard for fundamental ecologi-
cal processes. One can assess this degradation accurately
only by attending closely to the land’s many subtle signs of
sickness and by drawing upon the works of scientists and
others who have studied ecological communities with care.
To understand why people use land as they do, additional
study is needed, into the historical and cultural roots of land
use practices and into the complex array of factors that press
upon landowners. Then there is yet further study needed be-
fore one can pass normative judgment on current practices.
How should people fit into the larger scheme of nature, eco-
logically, ethically, and prudentially? In what ways are cur-
rent practices deficient, and how might they be improved?
The questions are complex; the answers no less so.

It is from this perspective that I view with concern the
growth and trajectory of law-and-economics writing on pri-
vate land. The writing has reached the point, I believe,
where in its distilled, popular forms it is not just deficient
but, on balance, harmful. The jettisoning of Greenacre, la-
mented by Professors Merrill and Smith, merely highlights
the many respects in which law-and-economics scholars
have retreated into simplified worlds of their own creating.
It is a serious development, with troubling, real-life conse-
quences. Reviving the res—the thingness of private prop-
erty—would be a useful move. But it is only a first step in
developing sound links between the world as portrayed in
neo-classical economic models and the world in which
people actually live, embedded in natural and cultural or-
ders, guided by shifting values, traditions, and hopes, and
anxious about families, neighborhoods, communities, and
the land itself.

Property scholarship has long resided in the real world
and engaged with the world’s endless complexities and un-
certainties.

2 It has done so, that is, until recent times, until
the coming of economic theorists, who have undertaken to
study problems and draw conclusions while dwelling al-
most entirely in abstract, self-constructed realms.

The author is the Max L. Rowe Professor of Law, University of Illinois. He
is grateful for comments on a draft of this essay supplied by Tony Arnold,
Chris Elmendorf, and Julianne Newton. Professor Arnold’s important
contributions to the piece include the title.

1. Thomas W. Merrill & Henry E. Smith, What Happened to Property
in Law and Economics?, 111 Yale L.J. 357 (2001).

2. A good point of entry into contemporary writing on property is Craig
A. Arnold, The Reconstitution of Property: Property as a Web of In-
terests, 26 Harv. Envtl. L. Rev. 281 (2002) (a thoughtful piece
that supplies, inter alia, the history and larger context for the now de-
cades-long argument in law and philosophy about the value of con-
sidering property rights in terms of the specific thing that is owned).
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If the intellectual simplifications of economics were
chiefly a housekeeping matter, intended to keep scholars
from being overwhelmed by details, the situation would not
be so troubling. But the simplifications of economists have
hardly been that. Economic models of private land are
highly value laden. Intentionally or otherwise, they display
an individualistic if not libertarian political perspective;
they ignore and hence devalue ecological connections; and
they embrace a presentist, anthropocentric moral scheme
that rejects, ab initio, the ethical claims of future generations
and nonhuman life. By no means are economic models neu-
tral constructs. Accentuating these political and cultural bi-
ases is the profound disconnection between most law-and-
economics writing and the vast writing on land by students
from other perspectives, including writing in the biological
sciences, environmental history, and environmental philos-
ophy. To the typical economist studying land, such writing
by all appearances is irrelevant: the questions asked are un-
important; the conclusions drawn are easily ignored, even
conclusions that challenge key assumptions that econo-
mists employ. This disconnection is no less troubling than
the abstraction to which Professors Merrill and Smith
modestly demur.

To move from the realm of simple economic models into
the world of real land and real people is to see land degrada-
tion as a complex cultural phenomenon.3 The land declines
because of the ways people use it, and people use as it they
do for many nuanced, intertwined reasons. Some of these
reasons are usefully portrayed with economic models, but
others have more to do with perceptions, values, social rela-
tions, and institutional structures. Too often, law-and-eco-
nomics writing on land is inattentive to these vital,
noneconomic considerations. Indeed, in its inattentiveness
it embraces, and thus lends credence to, perceptions and
value schemes that historians have catalogued as significant
causes of land degradation.

Section I outlines my concerns in the form of 21 para-
graphs that compare the world as it appears in law-and-eco-
nomics scholarship with the world that includes real land, in
all its complexity, mystery, and moral ambiguity. To make
clear the vital contrasts, I portray the world of economic the-
ory in unalloyed forms.4 Section II presents my own ideas
about landed property rights by way of illustrating one way
that such rights might be connected better to real natural
communities and to a much wider array of writing on nature

and culture. The final section offers scattered observations
on narrowly economic approaches to land. I conclude by en-
couraging scholars to consider as their paradigm environ-
mental examples, not simple cases of smoking factories and
wandering rabbits, but something far more complex: for in-
stance, the mussels that are dying in nearly every Illinois
waterway, including waterways where all land is private,
where landowners are free to negotiate, and where the econ-
omist’s much-loved market is almost wholly in charge. To
trace such problems to their root causes is to see why
now-popular economic modes of perceiving private land
have so powerfully abetted the land’s decline.5

“To those who know the speech of hills and rivers,” con-
servation giant Aldo Leopold would write in 1935,
“straightening a stream is like shipping vagrants—a very
successful method of passing trouble from one place to the
next. It solves nothing in any collective sense.”6 Too few
scholars today, economists included, seem to know the
speech that Leopold deemed so essential to a clear under-
standing of private land and land ownership.

Our scholarship would improve if we learned it.

I. Alternative Worlds

1. In the Real World where people live and law operates, na-
ture is highly complex, with land parcels differing widely in
their physical attributes and their resident biotic communi-
ties.7 There are no places called Greenacre or Blackacre,
such as exist in purely abstract and theoretical realms—that
is, in Theory World. In the Real World, land parcels are eco-
logically interconnected and the mere division of land-
scapes into private parcels or political jurisdictions does
nothing to sever these connections. In Theory World as
commonly created, land parcels are largely discrete. There,
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3. By highlighting cultural origins I do not mean to discount technolog-
ical change, population growth, or the rise of a fossil-fuel economy
as important, contributing causes of land degradation. I am per-
suaded, though, by Donald Worster and other historians that cultural
factors broadly defined have been of greater importance overall.
E.g., Donald Worster, The Wealth of Nature: Environmen-

tal History and the Ecological Imagination (1993).

4. By using this article by Professors Merrill and Smith as my point of
departure I do not mean to offer it (or any work by these scholars) as a
full example of the economic world view that I here criticize; I am
drawn to their article by the question that they ask. I would empha-
size, too, that my contrast necessarily simplifies a complex litera-
ture, and does so, not by aiming at its middle, but by going after what
might be termed its most hegemonic claims: its strands that aim to
displace, insofar as possible, competing scholarly understandings of
land and how humans ought to perceive it and live on it. Though most
scholars will dissent from parts of this distilled economic perspec-
tive—and some from many parts—it is usefully presented with clar-
ity, I believe, so that its flaws might be fully explored, not the least
because the simple, distilled ideas are the ones that have so captured
nonacademic audiences and that account for much of its influence.

5. My sense, as I have argued elsewhere, is that much legal writing to-
day about humans and land is insufficiently attentive to foundational
issues, which are the points on which scholarship today chiefly di-
vides . To overlook them is to breed confusion and
miscommunication. Eric T. Freyfogle, Five Paths of Environmental
Scholarship, 2000 U. Ill. L. Rev. 115.

6. Aldo Leopold, Coon Valley, in Susan Flader & J. Baird Callicott,
The River of the Mother of God and Other Essays by Aldo

Leopold 218, 223 (1991) (1935) [hereinafter River of the

Mother of God].

7. By speaking of the “Real World” I do not mean to deny the role of hu-
mans and human culture in contributing to the understandings of the
natural world. My aim is to highlight the enormous difference be-
tween the work of scientists, who attend to nature’s details and who
attempt to describe it as fully and accurately as possible, and econo-
mists, who when writing about land often content themselves with
highly simplified models that make no pretense of drawing upon
more than a tiny proportion of nature’s details, if indeed they bear
any resemblance at all to real places inhabited by real people. The
work of scientists can be repeated by others and, when appropriate,
challenged as inaccurate based upon empirically gathered data. Eco-
nomic models dealing with land are often distinctly counterfactual;
in ways illustrated in the following paragraphs.

Another caveat: by “Real World” I mean the world as understood
chiefly by scholars and land-dwellers who have studied it with great-
est care and reflected deeply about how humans fit into it; I mean, to
use Leopold’s term, the speech of those who know the rivers and hills
and how people actually use them. The extent of human ignorance
about land, for instance—a characteristic that I attribute to the Real
World (see paragraph 2)—is most evident to those who study land
professionally and to those whose interactions with land are regu-
larly met with mystery and surprising results. Those who study land
also see vastly more interconnections among land parcels, and exter-
nalities from particular land uses, than those with little knowledge of
actual lands.
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conservation-related disputes routinely take place on ab-
stract parcels in which landowner use rights are defined
with little or no regard for such irrelevant considerations
as the land’s natural features and how the land might safe-
ly be used.

2. The people who reside in the Real World are live homo
sapiens, which is to say extraordinarily complex living
creatures. They are not the mechanical, one-dimensional
beings that so often inhabit the landscapes of Theory
World. Real World people live busy, distracted lives. They
know only modest amounts about the world in which they
live, particularly the natural world. Even the most knowl-
edgeable experts have only fragmentary understandings
of how the use of one parcel affects other land parcels,
near and far. The preferences and understandings of Real
World people are greatly influenced at any given time by
prevailing cultural values, particularly the values and
messages embedded in institutions of daily life. Only in
Theory World are the externalities of one land use easily
traced by neighboring landowners and by anyone else in-
terested in them. Only in Theory World, too, can one
readily determine whether external effects are bad or
good; in the Real World, ecological ripples are often am-
biguous and inscrutable.

3. In the Real World, ignorance is a constant, nagging com-
panion. Information can sometimes be obtained, but it is
fragmentary, often flawed, and commonly intertwined with
intuitive, tentative judgments about ethics and aesthetics.
Because of these limitations, sound land use decisions can-
not be based solely on the known and provable. In Theory
World, people are typically perfectly informed or they can
acquire full information simply by incurring “transaction
costs.” Land use decisions are easily made once adequate in-
formation is obtained.

4. In the Real World, food comes from natural systems, ulti-
mately and chiefly from fertile soil, which is complexly re-
lated to ecosystem processes and resident biodiversity. Peo-
ple interested in food issues concern themselves with the
healthy functioning of these natural systems. In Theory
World, food comes from a place called “the Economy” and
inhabitants are concerned almost exclusively about its ag-
gregate performance. Because raw food is such a small part
of the Economy (in the United States) it need not be thought
about very much; indeed, so long as the market is not dis-
rupted it need not be thought about at all.

5. In the Real World, people watch birds, which they deem
valuable, which they share with one another, and which they
view as a form of common wealth. In Theory World, things
gain value when they become part of the Economy, and it is
wasteful and typically inefficient to buy something the ben-
efits of which one cannot enjoy exclusively.8 As for things
such as wild birds, their destruction entails no economic cost
and therefore is not counted as loss in any measure of the
Economy’s health.

6. In the Real World, efficiency is one of several, often con-
flicting attributes used to choose the best means of achiev-
ing particular goals. In Theory World, efficiency serves as a
normative goal as well, often wielding so much power that it
overrides other goals.

7. In the Real World, people expect to be dealt with fairly, by
government as well as other people, and they expect owner-
ship norms to reflect prevailing ideas of fairness. In Theory
World, fairness has little bearing either in property law or in
the expectations imposed on owners. The law’s function is
to define rights clearly and then protect them securely. Even
distinctly unfair allocations of rights are acceptable so long
as market forces operate without restraint. As for the con-
duct of private owners, they have no particular obligation to
act fairly: they are obliged merely to comply with those few
laws that have moral content to them (which few property
and environmental laws possess). Otherwise, landowners
may freely violate laws, just as they may renege on all con-
tracts, so long as they are prepared to make amends when
their activities trigger civil liabilities or criminal penalties.9

8. In the Real World, people talk about the good of their
neighborhoods, communities, and landscapes. They often
look to government to promote their common interests and
to protect them from harms that they can ward off only by
means of organized action. In Theory World, “public inter-
est” is at best a suspect idea. To the extent a public interest
exists it rarely deviates from the summed preferences of
people acting as autonomous, self-centered individuals.
Government in Theory World need not and does not protect
people from having their livelihoods and communities de-
stroyed by market forces, nor does it protect the nonhuman
natural world from similar destruction.10

9. In the Real World, people take ethical issues seriously, of-
ten grounding their beliefs in long-standing religious tradi-
tions. Many ethical ideals are viewed as holding objective
existence, and people believe that morals should inform
public as well as private life. In Theory World, ethics is
chiefly a matter of personal preference, save for norms that
prohibit people from overtly harming one another. Ethics
has virtually nothing to do with using nature, with running
businesses, or with voting in legislative chambers.

10. In the Real World, the public has legitimate interests in
private land use and in the long-term conservation of all
land. In Theory World, no one aside from the owner of a par-
cel has a legitimate interest in how land is used, so long as
uses of it do not physically invade neighboring space or oth-
erwise amount to clear nuisances (in which case only those
harmed can complain). Thus, community members have no
legitimate complaint should an owner of land kill every liv-
ing thing on it, eroding its soils and turning it into a barren
wasteland.11 To destroy land owned by another person also
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8. Of course, some people by this measure do seem to act foolishly, but
in reality they are still simply maximizing their individual welfare.
The feeling of doing good for the community is just another benefit
that one buys, which means that even people who seem to be acting
selflessly are really just as selfish as anyone else (see paragraph 11).

9. Unless, of course, they can avoid being detected or can otherwise
frustrate the imposition of liability, which they are perfectly free to
attempt (and, indeed, if a public corporation, perhaps bound to do so
by duties to maximize shareholder income).

10. Save when it protects privately owned land from destruction that is
neither undertaken nor approved by the owner.

11. Community members of course, might prefer that lands be used dif-
ferently, but such preferences would be properly implemented
through negotiation and the payment of compensation.
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does not present a public issue: once the land’s owner is
compensated for the loss in cash by the one who occa-
sioned it, all has been made whole. The transfer of money
to the present owner is always a full remedy for the destruc-
tion of nature.

11. In the Real World, people commonly feel a collective
moral obligation to preserve other species and to sustain the
health of landscapes for use by future generations. In Theory
World, such concerns are best understood as mere individ-
ual preferences, which people should act upon as they see fit
through their personal activities. To pursue such individual
preferences is, as is always the case, to act for personal
gain. Thus, a person who spends money to conserve land
for the community as a whole or for future generations is
simply pursuing one of the infinitely varied forms of per-
sonal gratification.

12. In the Real World, integrated communities of human and
nonhuman life can be more or less healthy in terms of their
natural productivity and their ability to flourish in ecologi-
cal terms. Accordingly, measures of ecological functioning
and biodiversity are important indicators of community
well being. In Theory World, all valuable products come
from the Economy, which provides the sole important
measure of public welfare and which is not significantly
constrained in its perpetual expansion by nature. Thus,
measures of ecological functioning or of landscape bio-
diversity are not of long-term value (except perhaps on is-
sues of aesthetics).

13. In the Real World, private property is a complex, or-
ganic, shifting institution, chiefly if not entirely aimed at
promoting the well being of a law making community—the
demos—overall. Over time, the rights and responsibilities
of private ownership shift with changing circumstances and
cultural values, and rightfully so, given that private property
retains its philosophic justification only so long as it under-
girds the collective well being. In Theory World, matters are
vastly more simple. Though judges over time have some-
times handed down bad decisions and though it took judges
a while to get the law down right (which occurred during the
Gilded Age of the 19th century), the legal rights of private
landowners have been essentially static. Properly con-
ceived, the rights and responsibilities of private owners do
not and have not evolved (except perhaps to reduce transac-
tion costs). Hence, when the Founding Fathers defended pri-
vate property in the late 18th century they had in mind pretty
much what theorists in Theory World mean by property to-
day, even if they did not know it.

14. In the Real World, landowners engage in harmful activi-
ties—banned by the long-standing sic utere princi-
ple—whenever their conduct deviates from communally es-
tablished ideas of right and wrong behavior. Ideas about
right and wrong evolve over time, as circumstances shift,
ecological knowledge widens, and prevailing cultural val-
ues unfold. The idea of “harm,” that is, has real meaning in a
given time and place, even while it is regularly contested. A
law that allows one land use to proceed while halting a sec-
ond, inconsistent land use implements community ideas of
right and wrong, thereby setting essential public policy. In
Theory World, harm as an idea is logically empty except in

cases of clear cross-boundary interferences. Otherwise it is
logically impossible, when adjacent land uses conflict, to
say that one landowner is harming another. A government
action that favors one land use over another is either an ini-
tial allocation of property rights (and thus acceptable, no
matter who gets the right) or it is a shift of rights from one
landowner to another, which is a form of theft (rent-seeking)
and can only be undertaken with compensation. Govern-
ment’s chief role in resolving resource use disputes is to en-
force existing rights and facilitate private bargains, not to
pass communal judgment on the desirability of competing
land uses.

15. In the Real World, law is viewed as an expression of
community morality; it embodies and carries forward ideas
about right and wrong, setting and resetting over time the
moral boundaries between the individual and government.
People look to the law for guidance on what is proper and
improper, and law serves important educational functions,
which it can perform either well or poorly. Law also reflects
and hence inculcates particular understandings about how
people fit into the natural world, which again can be done ei-
ther well or poorly. To the extent that law is based on bad
ethics, inculcates bad messages, or improperly draws the
line between individuals and the community, it needs to be
changed to avoid causing harm. In Theory World, such con-
siderations are largely irrelevant, at least in the context of
private land. As for messages, the law conveys none, save
perhaps for the importance of protecting private rights.12

16. In the Real World, the law’s assignment of rights to use
land and other parts of nature largely determines whether or
not a given owner’s desired activity can proceed. Negotia-
tions over land and resource uses are uncommon except in
business settings; ordinary landowners rarely negotiate with
one another to resolve land use conflicts. The law’s determi-
nation of rights, therefore, largely holds. For inhabitants of
the Real World it is therefore vital that the law’s recognition
of rights and responsibilities remain fair and conducive to
community well being. In Theory World, in contrast, the
law’s assignment of landowner rights is largely irrelevant: it
is merely the starting point for negotiations, which people
undertake readily whenever it appears economically attrac-
tive to do so. Everyone is always prepared to cut deals, and it
is considered very good to have neighborly relations cen-
tered around frequent, hard-nosed negotiations.

17. In the Real World, many environmental goals can only
be obtained by means of collective, governmental action.
Thus, to deprive people of chances to act collectively
through government is to curtail seriously their liberties.
Liberty, that is, has a positive component as well as a nega-
tive one. In Theory World, liberty is defined solely to mean
freedom from governmental interference with individual
action. Since liberty deals only with protection against what
government does, actions by corporations and other
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12. Thus, for instance, a property-rights regime that depicts nature as
fragmented into discrete resources is not subject to criticism on the
ground that it fosters ecological ignorance. In the event that individ-
uals prefer to see particular land uses altered (for instance, because
they are destructive), they should negotiate with the owners of the
land to bring about the changes. So long as private rights in land are
secure and clearly defined, the law is not to blame for the destruction
of nature.
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nongovernmental entities are never infringements of indi-
vidual liberty. In Theory World, collective action is permis-
sible, but only when and so long as private property owners
are fully compensated for any losses.

18. In the Real World, people often think of democracy in
terms of majority governance over matters of public inter-
est. In Theory World, democracy is best understood instead
in terms of individual self-governance. Accordingly, a
world in which each individual gets to act free of constraints
imposed by others—including law making majori-
ties—achieves the maximum democracy. In the case of
land, a world in which owners are completely free to destroy
their pieces of nature (so long as they do not visibly harm
other landowners) is to that extent a wonderful place.

19. Law making in the Real World is done chiefly by legis-
latures and administrative bodies, which keep the law up to
date, having taken over the function for the most part from
common-law courts. Landowner rights and responsibili-
ties at any given time are determined by taking into account
all relevant laws. In Theory World, property law is set by
the common law and is essentially timeless. Statutes and
regulations, therefore, are best understood as interferences
with existing rights, and the less interference the better. As
for keeping property law up to date, the idea is suspect: the
chief reason to change property law would be to alter re-
source use practices, and that is best arranged through mar-
ket transactions.

20. In the Real World, people view human behavior as a
highly complex phenomenon, with multiple, often inscruta-
ble causes. Because such complexities and the difficulties of
tracing causation, the study of history is a difficult undertak-
ing. Even the best trained historians see the world comp-
lexly and are reluctant to attribute causation. In Theory
World, the study of human action, present and past, is vastly
easier. People always act selfishly, and economic forces ac-
count for pretty much everything good that takes place.
Hence, any good activity that can be correlated in time or
space with economic growth is caused by such growth. Bad
activities, in contrast, are frequently due either to govern-
ment interferences with the market or to poorly defined or
insecure property rights: human selfishness, ignorance, or
short-sightedness are never to blame. As for the writing of
history, the recipe is typically simple once the right theory is
known: select the right theory, collect anecdotal data that
seems consistent with the theory, and then slap on the name
“cliometrics.” Real training in history is unneeded, and it is
typically unnecessary to look at the works of historians who
lack the rigor of cliometrics.

21. In the Real World, people worry about whether land-
scapes are being properly used in ecological and ethical
terms. Some of them study the history of land use practices
and gauge the land’s condition by carefully studying the
land itself. In Theory World, the study of actual land is rarely
needed because of the incredible predictive power of theory.
Thus: (i) if land is held by an individual owner with secure
private rights, it is well tended; (ii) if it is an open-access
commons, it is degraded; (iii) if it is state-owned land it is
poorly used, but not as poorly as the open-access commons.

Any evidence not predicted by economic theory either does
not exist or is almost certainly false.

II. “The Oldest Task”

Simplification is an inevitable part of any effort to make
law or to comment on it. Simplification brings gains, in
terms of reduced complexity and ease of application, but it
brings well-known costs as well, as when an otherwise
ideal legal outcome is rendered illusive because salient
facts are deemed irrelevant. The problem with law-and-
economics writing on land, then, is not the fact of simplifi-
cation and abstraction, but the degree of it and how it is
done. Far too much is excluded, and the principles of
exclusion—the gatekeeping political correctness tests,
one might say—largely screen out views of land as a com-
plex, living, morally infused community of life. Far from
being a neutral analytic construct, the scholarship is, in dis-
tilled forms, ecologically impoverished and morally and
aesthetically constrained.13

What, then, might an understanding of landed property
rights look like that takes into account, not just the hypothet-
ical Greenacre that Professors Merrill and Smith want to re-
cover, but vastly more than that? What might landed prop-
erty look like, that is, in a legal scheme that attempts, insofar
as possible, to situate itself in the Real World and that draws
upon the best writing, from all disciplines, dealing with hu-
mans and land?

One could devise a number of variants of such a property
scheme. No single effort, however, could draw in all con-
ceivably relevant considerations: simplification is essential.
Then, too, the various goals of private property do not fit to-
gether easily, which is to say trade offs are unavoidable. Pri-
vate property undergirds economic growth and the market,
and any sound regime needs to give that role great weight.
Yet property serves other vital functions as well, promoting
the land’s health being among them. Because tensions exist
among these multiple aims, compromises are inevitable.

My own work over the past decade and a half supplies one
perspective on the possibilities available. I draw upon it, not
because it is the best or most complete, but for a decidedly
practical reason: it is the example I know well. Then, too,
having offered a personal critique of law-and-economics
scholarship it is perhaps only fair to expose plainly my
own, far different work, that others might weigh the merits
of my perspective.

Whatever progress I have made on these issues has come
in no small part by screening and appropriating the work of
others, chiefly writers outside of law. These borrowings
have built up over the years into quite a huge pile, an indebt-
edness that I have sought to acknowledge fairly in my writ-
ings, though doubtless with nothing close to full success.
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13. In presenting my complaint I do not mean to overlook either the
many variations in scholarly views (see supra note 5) nor the more
sensitive qualifications that appear in the vast literature on the sub-
ject. My reasons for focusing on the more distilled and simplistic
forms of this scholarly are several. (1) It is in this form that the schol-
arship passes outside the academy and into public discourse, and it
does so because the scholarship lends itself so readily to such simpli-
fication. (2) Even in the academic realm ideas get simplified, and
simplifications within the academy tend to reflect the ideas I criti-
cize, expressly or implicitly. (3) Even scholars who recognize limits
on models often do so by way of asides, without modifying the fun-
damental elements of the models; qualifications, that is, are at times
given little more than lip service.
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Though I cite in the following paragraphs chiefly my own
works, one can find in them references to many of the key
works from which I have gleaned.

* * * * *

Philosophic Justification. Writing on landed property
needs a firm grounding in the philosophic justifications for
private ownership. The only sound justification in my
view—sound not just in persuasiveness but in justifying
anything like the property regime we now have—is a
consequentialist rationale linked to the good of the people
collectively—the demos, the ultimate source of sovereignty
in our nation. Private property is a good thing because and so
long as it promotes the good of the people. Liberal theory
proposes a more individualistic justification, but its justifi-
cation is irretrievably vague and, in my view, of little help in
resolving the kinds of disputes that arise today.14 As for nat-
ural-rights justifications, including John Locke’s labor the-
ory, they were wisely cast aside during the first half of the
19th century and do not withstand scrutiny today. In light of
this communitarian justification, property law is rightly un-
derstood as a creation and instrument of the majority’s will
(in contrast, for instance, with the Just Compensation
Clause of the U.S. Constitution, which protects the individ-
ual from majoritarian action).15

Historical Evolution. Because the circumstances and
needs of people shift over time it is inevitable and, indeed,
essential that ownership norms be kept up to date. How

property has evolved in the United States over the past two
centuries is not easy to chart, though the story’s main out-
lines are reasonably known. Forces external to the law (in-
cluding economic ones) have largely accounted for these
changes, but the law’s internal logic and inertia have also
played roles. The tale, in brief: property norms in the 19th
century shifted in ways that allowed owners to make more
intensive uses of their lands and resources, thereby facilitat-
ing industrial expansion. In the process, the rights of neigh-
boring owners and communities declined as they lost their
legal powers to obtain redress against many types of harm,
including ecological harm. Since the end of the 19th century
the direction of change has largely been reversed. Over
time, landowners vested with intensive land use rights cre-
ated unacceptable land use harms, including harms to natu-
ral systems. Twentieth-century legal changes have reduced
those harms by restraining the powers of landowners in
many settings to engage in particular types of damaging ac-
tivities. As that has happened, landowners pursuing more
sensitive land uses—as well as downwind and downstream
landowners generally—have regained some of the legal
protections they once enjoyed. Ironically, developments
since 1950 have given rise to legal norms of ownership that
look increasingly like norms that governed when the 19th
century began. In any event, changes over the past two cen-
turies are not aptly interpreted as either increasing or de-
creasing private property rights in land. They are better
viewed as reconfigurations of such rights, as lawmakers
have rebalanced landowner rights to use what they own
against the rights of neighbors and surrounding communi-
ties to protest against resulting harms.16
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14. Liberal theory leads primarily in the direction of welfare
entitlements and to such matters as greater security in residential ten-
ancy arrangements. Generations ago the argument led chiefly to-
ward public lands policies that made land freely available at low cost
for families to set up subsistence homesteads. William B. Scott,

In Pursuit of Happiness: American Conceptions of Property

From the Seventeenth to the Twentieth Century 36-70
(1977). As for the stronger claims today that expansive property
rights are needed for self-fulfillment—often made by market enthu-
siasts and libertarians—they fail to provide any meaningful way to
reconcile the problems that constantly arise when one person’s own-
ership or use of a thing owned adversely affects others, whether by
interfering with their free activities or denying them similar prop-
erty-related opportunities. When an owner’s interests at stake are
acute (as in the need for personal food and shelter) they might rightly
trump competing claims. But when interests are not acute the liberal
argument runs aground because of its inability to reconcile compet-
ing interests. Benjamin Franklin, for instance, was prepared to limit
the liberal argument quite severely, to “the savage’s temporary
cabin, his matchcoat, and other little acquisitions, absolutely neces-
sary for his subsistence.” All other property was “the creature of pub-
lic convention” and thus subject to regulation, not just of how it was
used, but how much one could own. Quoted in id. at 21. Jefferson
was among those for whom the liberal argument centered on the right
of unemployed to gain land for subsistence. Jefferson went so far as
to say that the private ownership of vacant land by wealthy citizens,
while poor people went unemployed, was a violation of the natural
rights of the latter. Id. at 42. A leading liberal text on property is
Margaret Jane Radin, Reinterpreting Property (1993); the
literature of which it is a part is usefully assessed in Arnold, supra
note 2, at 322-27.

15. Eric T. Freyfogle, Bounded People, Boundless Lands: En-

visioning a New Land Ethic ch. 6 (1998) [hereinafter Bounded

People]; Eric T. Freyfogle, Regulatory Takings, Methodically, 31
ELR 10313 (Mar. 2001) [hereinafter Regulatory Takings]; Eric T.
Freyfogle, Owning the Land: Four Contemporary Narratives, 13
Land Use & Envtl. L. Rev. 279 (1998) [hereinafter Owning the
Land]; Eric T. Freyfogle, Ethics, Community, and Private Land,
26 Ecology L.Q. 631-61 (1996) [hereinafter Ethics, Community,
and Private Land]; Eric T. Freyfogle, The Owning and Taking of
Sensitive Lands, 43 UCLA L. Rev. 77 (1995) [hereinafter Owning
and Taking].

16. Eric T. Freyfogle, Community and the Market in Modern American
Property Law, in Land, Property, and the Environment 382
(John F. Richards ed., 2002) [hereinafter Community and the Mar-
ket], reprinted without references as Property Rights, the Market,
and Environmental Change in 20th Century America, 32 ELR 10254
(Feb. 2002); Eric T. Freyfogle, Eight Principles for Property Rights
in the Anti-Sprawl Age, 23 Wm. & Mary Envtl. L. & Pol’y Rev.

777 (1999) [hereinafter Eight Principles]; Eric T. Freyfogle, Owning
and Taking, supra note 15; Land Use and the Study of Early Ameri-
can History, 94 Yale L.J. 717 (1985). In a trilogy of pieces I have
explored the evolution of private rights to use surface waters in Cali-
fornia. Eric T. Freyfogle, Lux v. Haggin and the Common-Law Bur-
dens of Modern Water Law, 57 U. Colo. L. Rev. 485 (1986); Eric T.
Freyfogle, The Evolution of Property Rights: California Water Law
as a Case Study, in Property Law and Legal Education: Es-

says in Honor of John E. Cribbet 73 (Peter Hay & Michael
Hoeflich eds., 1988); Eric T. Freyfogle, Context and Accommoda-
tion in Modern Property Law, 41 Stan. L. Rev. 1529 (1989). In the
first of these pieces, I offer comments on the origins of prior appro-
priation law in California that differ considerably from standard
law-and-economics interpretations.

Many scholars seem distinctly troubled by the idea that private
ownership norms might overtly change over time through legislative
action. The worry—a legitimate one—is that private property in var-
ious settings might be redefined out of existence or otherwise un-
fairly taken without the payment of just compensation. If legislatures
have full power to redefine private rights, has not the Just Compen-
sation Clause been erased from the U.S. Constitution? The key to a
resolution of this issue is to recognize that (ii) not all legislative ac-
tion regarding property amounts to a redefinition of widely applica-
ble ownership norms, and (ii) changes in property law can be illegiti-
mate as well as legitimate, with the former restrained by the Just
Compensation Clause. As I have urged elsewhere, Takings jurispru-
dence is due for an overhaul. Should the U.S. Supreme Court overtly
recognize the power of legislatures to redefine property, it might
then proceed to explain clearly the two main roles of the Just Com-
pensation Clause: to protect landowners who have been singled out
for mistreatment under then-prevailing law, and to distinguish be-
tween legitimate and illegitimate shifts in ownership norms. Regula-
tory Takings, supra note 15; Owning and Taking, supra note 15.
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Ecological Interdependence. Just as a sound property
scheme needs grounding philosophically and culturally, so
too it needs grounding in the natural order. Here the work of
biological scientists has helped immensely, though the
themes of interconnection and interdependence also appear
thoughtfully in writings by nonscientists. In the natural
world, land parcels are not distinct; they are complexly wo-
ven into large landscapes. Land uses on one parcel inevita-
bly have ripple effects that spread beyond boundaries. In-
deed, so important are such effects that one wonders
whether it might be useful to rethink private property begin-
ning from an entirely new point: to begin, not with the basic
assumption that land parcels are distinct from one another
(adjusting, then, to take into account externalities), but with
the opposite assumption of complete interconnection
among lands and land uses, with adjustments then made to
accommodate the uncommon landowner activity that is dis-
crete. In any event, externalities are pervasive, hard if not
impossible to trace, and in many instances difficult to evalu-
ate in terms of their goodness or badness. Infusing all at-
tempts to study land is the ever-present reality of human ig-
norance—as the best writers on nature and culture have al-
ways recognized. Responsible land use takes this ignorance
into account and seeks ways to accommodate it. Ideally, a
sound property rights regime would encourage if not de-
mand such humility.17

Ethical Aspects. How people fit into the natural world has
been, for decades, a question that philosophers have ex-
plored seriously. From their efforts has come an important
body of work.18 One part of that work, the animal-welfare
strand, considers the treatment of individual animals as
such. In tension with this strand is the main body of environ-
mental ethics, which focuses instead on the healthy func-
tioning of land as a community. Also appearing prominently
are moral claims that humans living today owe duties to fu-

ture generations, in terms of preserving all life forms and
sustaining a wide variety of natural landscapes. According
to surveys of public values, the vast majority of Americans
agree that dealings with nature present issues of ethics as
well as expediency,19 which is to say that environmental
ethics is no mere scholarly pursuit. Given these popular
views, a property-rights regime could legitimately take ethi-
cal norms into account when prescribing limits on land-
owner activities. Indeed, if there is truth to Charles Darwin’s
theses on the evolution of human ethics, we should expect
prevailing moral sentiments to unfold in ways that recog-
nize greater moral value in nonhuman life.20

Whatever ethical duties we might recognize, whether di-
rect duties to nature, e.g., duties to endangered species,21 or
indirect ones, e.g., by means of duties to future genera-
tions,22 such duties can only be collective obligations, borne
by a community as such, rather than duties that fall on indi-
viduals in isolation (who could not fulfill them). Should a
community decide that particular interactions with nature
are in fact morally wrong it would have adequate cause to
prohibit them, though of course countervailing consider-
ations would need weighing.23

An Overall Goal. For decades the literature on human-na-
ture interactions has featured ongoing discussions about the
best standard to use in judging whether humans are living
wisely and ethically in relation to the larger natural order.
Once developed, such a standard could help set proper lim-
its on humanity’s manipulation of the land. In international
circles the standard of sustainable development has found
considerable favor. In other settings, other standards have
been put forth and defended. A prominent early writer to ad-
dress the issue was Leopold, who in the 1930s bemoaned the
internal conflicts that then beset conservation efforts.24
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17. Bounded People, supra note 15; Eric T. Freyfogle, Justice

and the Earth: Images for Our Planetary Survival (1993)
[hereinafter Justice and the Earth]; Eric T. Freyfogle, A Durable
Scale, in The New Agrarianism: Land, Culture, and the

Community of Life (2001); Eric T. Freyfogle, The Construction of
Ownership, 1996 U. Ill. L. Rev. 173; Eric T. Freyfogle, The Moral
Psychology of the Environmental Age, in Environmental Policy

With Political and Economic Integration 35 (John Braden et
al. eds., 1996); Eric T. Freyfogle, The Ethical Strands of Environ-
mental Law, 1994 U. Ill. L. Rev. 819; Eric T. Freyfogle, Owner-
ship and Ecology, 43 Case W. Res. L. Rev. 1269 (1993). Plainly,
ecological interdependence is a difficult reality to incorporate into a
property regime that gives landowners reasonable flexibility to act in
isolation. On this point as on others, trade offs must be made.

18. I refer here to bodies of writing by academics and secular social crit-
ics, which have blossomed chiefly over the past half century. Specu-
lation and writings on the subject, of course, go back to the earliest
know historical periods, and formed important strands of many reli-
gious traditions. A useful introductory text is Peter Wenz, Envi-

ronmental Ethics Today (2001). The best historical survey is
Roderick Frazier Nash, The Rights of Nature: A History of

Environmental Ethics (1989), though Nash’s attempt to portray
environmental ethics as largely an extension of earlier liberal re-
forms has drawn little agreement. A provocative attempt to synthe-
size differing ethical perspectives into a single platform is offered in
Bryan G. Norton, Toward Unity Among Environmental-

ists (1991). Perhaps the leading scholar today, in terms of practical
value to working conservationists, is J. Baird Callicott, whose writ-
ings have been numerous. E.g., J. Baird Callicott, Beyond the

Land Ethic: More Essays in Environmental Philosophy

(1999). I consider the most prominent ethical claim, the land ethic of
Leopold, in Eric T. Freyfogle, A Sand County Almanac at 50:
Leopold in the New Century, 30 ELR 10058 (Dec. 2000) [hereinafter
SCA at 50]; Eric T. Freyfogle, The Land Ethic and Pilgrim Leopold,
61 U. Colo. L. Rev. 217 (1990) [hereinafter Pilgrim Leopold].

19. E.g., Willett Kempton et al., Environmental Values in Ameri-

can Culture (1995) [hereinafter Environmental Values].

20. See Robert J. Richards, Darwin and the Emergence of Evo-

lutionary Theories of Mind and Behavior (1987). Leopold
would make prominent use of Darwin’s evolutionary ideas in the
opening paragraphs of his essay, The Land Ethic, the final piece in
his A Sand County Almanac and Sketches Here and There

(1949) [hereinafter A Sand County Almanac].

21. See Environmental Values, supra note 19, 109-14 (showing, inter
alia, 87% public support for idea that “all species have a right to evolve
without human interference” and 90% support for idea that “prevent-
ing species extinction should be our highest environmental priority”).

22. Id. at 99 (97% public support for idea that people living today “have
to protect the environment” for future generations, “even if it means
reducing our standard of living today”).

23. Bounded People, supra note 15; Justice and the Earth, supra
note 17; Ethics, Community, and Private Land, supra note 15; The
Ethical Strands of Environmental Law, supra note 17; Pilgrim
Leopold, supra note 18.

24. The literature on Leopold is substantial, though by no means in pro-
portion to his importance in the history of conservation thought in
the United States. He is the object of a highly perceptive biography.
Curt Meine, Aldo Leopold: His Life and Work (1988) [here-
inafter Aldo Leopold]. Though recognized in his day as the lead-
ing figure in wildlife management and wilderness preserva-
tion—and in serious conservation thought generally—much of his
most thoughtful writing was left in manuscript form upon his death
in 1948. Some of it has since seen the light of day, chiefly in Aldo

Leopold, For the Health of the Land: Previously Unpub-

lished Essays and Other Writings (J. Baird Callicott & Eric T.
Freyfogle eds., 1999) [hereinafter For the Health of the Land];
River of the Mother of God, supra note 6. Also useful is Susan

Flader, Thinking Like a Mountain: Aldo Leopold and the

Evolution of an Ethical Attitude Toward Deer, Wolves,

and Forests (1974). See SCA at 50, supra note 18; Pilgrim
Leopold, supra note 18.
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Conservation needed a unifying goal, he asserted. The goal
Leopold would produce and which he proposed as a guide
for good land use was one that he termed (with undue sim-
plicity) “land health.”25 Once formulated, the goal became
the centerpiece of his thoughts about humans and land.26

When late in life Leopold crafted his now well-known land
ethic, he would think of it, not chiefly as an end, but as a
means—as a tool to prompt landowners to use what they
owned in ways consistent with the land’s lasting health.

In terms of contemporary work on this indispensable is-
sue, a recent survey divides serious conservation thought
into two primary approaches: those that focus on the mainte-
nance of ecological functions or systems (the functionalists)
and those that focus instead on the biological composition of
natural communities (the compositionalists).27 Many writ-
ers who approach this issue see it largely as a question of
ecological science. Others, including the prominent conser-
vation writer Wendell Berry, embrace more general under-
standings of the issue, often drawn (as in Berry’s case) from
a lifetime of gaining sustenance directly from land. Like
Leopold, Berry views the health of the land collectively as
“the one value,” the one “absolute good” that needs to give
shape to the human enterprise. In expressing his perspective
(which he is wont to do forcefully), Berry poses a direct
challenge to American individualism: “I believe that the
community—in the fullest sense; a place and all its crea-
tures—is the smallest unit of health and that to speak of the
health of an isolated individual is a contradiction in
terms.”28 A law making community that took such thought
seriously could legitimately revise its private ownership
norms so as to bring them into alignment with it, given the
vital link between private property and the common good.
Of course, private property does serve multiple functions,
some of which are diminished by frequent or unexpected
shifts in landowner rights. The pursuit of land health would
likely take time and require tact.29

Liberty and Collective Action. Environmental goals at the
landscape scale are matters that can be achieved only
through collective action. For reasons that economists ought
to be in the forefront of proclaiming, they are also ones that
cannot be attained fairly and efficiently through voluntary
steps alone. Many require that particular lands be devoted to
particular uses—for instance, in the reconstruction of wild-
life corridors. Coercive measures, of course, are typically
inappropriate when cooperation can be obtained in other
ways. But fairness and efficiency issues again can make vol-
untary approaches undesirable, as economists ought to em-
phasize but typically do not.30 Given that so many land-re-
lated goals realistically do require government action, liber-
tarian political visions necessarily undercut their achieve-
ment. In doing so, they deny citizens who support such goals
any effective means of attaining them. In policy terms, that
is, they are strongly slanted against healthy lands, nonhu-
man life, and future generations.

When liberty is viewed as having positive as well as nega-
tive components, libertarian schemes appear in a different
light: not as perspectives that maximize liberty overall, but
as ones that maximize negative liberty (an individual’s free-
dom from government restraint) at the cost of diminishing
positive liberty (the individual’s freedom to engage with
others in collective self-governance). Maximum negative
liberty inevitably fosters environmental degradation, as the
history of land use in the United States makes clear (and as
economic theory would readily predict).

Advocates of minimal government offer two common re-
sponses to this line of reasoning, but neither is adequate.

One answer is to send those who want environmental pro-
tection into the market to buy what they want. The problem
here is that many environmental goods are simply not for
sale. Moreover, to the extent the market can help with parts
of what buyers want, the prices charged are grossly unjust to
those doing the buying. Because of free-rider problems, the
few would be compelled to buy something for the good of
all. Moreover, it is simply unfair for those damaging the
public interest to demand payment to halt their harm.

The second libertarian answer one hears retreats even fur-
ther: land health and other environmental goals are con-
tested matters, and as such are improper objects of public
policy. Or to offer a variant: environmental goals such as
these are ethical aims, and it is improper for government
policy to pursue one ethical vision over another. This an-
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25. E.g., Aldo Leopold, The Land-Health Concept and Conservation, in
For the Health of the Land, supra note 24.

26. With its focus on the successfully long-term functioning of ecosys-
tems, land health as proposed by Leopold did not fully implement his
ethical understandings on the biotic right of other species to exist, not
did it (as would his land ethic) draw in Leopold’s ideas about the
bountiful aesthetic harvest the humans could enjoy by living in a nat-
urally healthy land. SCA at 50, supra note 18.

27. J. Baird Callicott et al., Current Normative Concepts in Conserva-
tion, 13 Conservation Biology 22 (1999), discussed in Dale D.

Goble & Eric T. Freyfogle, Wildlife Law: Cases and Mate-

rials 1355-56 (2002) [hereinafter Wildlife Law].

28. Wendell Berry, Health Is Membership, in Wendell Berry, An-

other Turn of the Crank 90 (1995). I consider some of the ideas
of Berry—whom I view as the most important writer on humans and
land in the second half of the 20th century—in Bounded People,
supra note 15, chs. 5, 7; Eric T. Freyfogle, The Dilemma of Wendell
Berry, 1994 U. Ill. L. Rev. 363.

29. Bounded People, supra note 15, ch. 3 (proposing a modified ver-
sion of land health as a goal with an accompanying procedural com-
ponent to tailor the goal to particular landscapes); SCA at 50, supra
note 18 (exploring Leopold’s idea of land health); Eric T. Freyfogle,
Consumption and the Practice of Land Health, in Laura Westra &

Patricia Werhane, The Business of Consumption: Environ-

mental Ethics and the Global Economy 181 (1998) [hereinaf-
ter Consumption and Land Health]; Eric T. Freyfogle, Repairing the
Waters of the National Parks: Notes on a Long-Term Strategy, 74
Denv. L. Rev. 815 (1997); Illinois Life: An Environmental Testa-
ment, 1997 U. Ill. L. Rev. 1081 [hereinafter Illinois Life]. I con-
sider the proper roles of science generally in land management in
Eric T. Freyfogle, Putting Science in Its Place, 16 Conservation

Biology 863 (2002) (with Julianne Lutz Newton) [hereinafter Sci-
ence in Its Place].

Although land and resource owners clearly need an element of se-
curity in their rights if they are to make major investments in their
property, that need for security is far from absolute and requires bal-
ancing against competing concerns. I have attempted such an effort
in the context of private property rights in water in Eric T. Freyfogle,
Water Justice, 1986 U. Ill. L. Rev. 481.

30. By fairness I mean, of course, fairness to those citizens who are will-
ing to use their lands properly and who should not, in fairness, be
burdened with doing more than their respective shares. Libertarian
literature by and large ignores these citizens and their entitlements to
fair treatment, just as, in its defense of one landowner’s right to use
land intensively, it often overlooks the rights of neighboring land-
owners who are harmed by such uses. Once these blinders are de-
ployed, it is possible to see all landed property rights disputes as dra-
mas between the individual in isolation and the law making commu-
nity, overlooking the fact that the vast majority of all property regu-
lation is undertaken to balance the competing claims among prop-
erty owners. The most skillful libertarian polemicists eschew all use
of the term “community,” and indeed often forego even the term
“government,” in favor of the term “state” with its subtle fascist
overtones. E.g., Richard A. Epstein, Takings: Private Prop-

erty and the Power of Eminent Domain (1985).
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swer, though, is no more sound than the first. Government
policies are inevitably based on a land ethic, whether or not
respectful of nature; there is no neutral or ethic-free ap-
proach.31 Policies that allow widespread degradation are no
more ethically neutral than those that restrain it. This second
answer also overlooks the critical truth that private property
draws its justification from the good of the people collec-
tively. Extensive negative liberty arguably might best
achieve that good, but the factual case would need to be
made. Certainly a study of successful property regimes
around the world and over time would suggest that balanced
blends of positive and negative liberty often work far
better.32 In any event, there is simply no reason why, in the
long run, property norms should allow owners to engage in
conduct that the community deems harmful.33 As courts
once commonly put it, salus populi suprema lex est.34

Communitarian Roots. As several of the above para-
graphs have implied, land health, however defined, is a goal
that makes sense only as a communal aim, much like na-
tional defense (to which it bears many similarities). Once
again, conservation giant Leopold set the tone of many con-
temporary understandings with his clarion for readers to
join him in seeing the land as a unified community: “We
abuse land because we regard it as a commodity belonging
to use. When we see land as a community to which we be-
long, we may begin to use it with love and respect.”35

Leopold’s communitarian message encouraged readers to
perceive the central reality of ecological interconnection.
Later writers would pick up on Leopold’s insights, expand-
ing his critique to show how central elements of classical
liberal thought have contributed powerfully to misuses of
nature.36

Though widely viewed as a liberal cause, environmental-
ism in fact stands in stark opposition to liberalism as classi-
cally understood, particularly to liberalism’s extreme mod-
ern form, political libertarianism. The political soulmates of
environmentalism are not liberation movements or causes
championing strong individual rights but other movements
that also promote communal visions. Cultural views that
exalt the parts while ignoring the whole—the free market
chief among them—operate in tension with all such com-
munal views.

Because of its communitarian cast, environmental
thought has been uneasy about recurring proposals to incor-
porate an environmental amendment into the Bill of Rights,

in the form of some sort of individual entitlement to a
healthy or healthful environment. The idea of environmen-
tal health is, of course, appealing. But the rhetoric of indi-
vidual rights is itself a fragmenting force. To speak of indi-
vidual rights is to cloud the understanding that land health is
first and foremost a collective good. Moreover, the pursuit
of land health entails the exercise of positive liberty, thus
setting it apart from the various negative liberties now pro-
tected in the Constitution.37

The Messages of the Market. Given the ecological, com-
munitarian focus of the dominant strands of conservation
thought, it is unsurprising that the market is viewed as a
troublesome institution due to its potent, embedded mes-
sages. In the world according to the market, people appear
as individual consumers and producers, not as community
members. Nature, too, is fragmented, into discrete com-
modities and parcels of land. Related to these troubling mes-
sages is the market’s method of equating value with the
price a piece of nature would fetch if offered for sale. To
view nature through market-eyes is to see, not an ecologi-
cally integrated whole, but a huge mass of discrete things,
some valuable, most not. Ecological interconnection is not
merely overlooked by market culture: it is affirmatively dis-
placed by an opposing assessment in which the parts are all
and the whole is nothing.

The market, to be sure, is a highly useful institution, and
humans can use nature only by dividing and severing. But
the market has its downsides as well, not the least being is
the power with which it presses against opposing under-
standings of nature: ones that portray real, undivided land-
scapes; that see interconnections and interdependencies;
and that are informed by ecology, aesthetics, and ethics. Just
as bad are market methods of valuation, which take into ac-
count only value that an individual owner can capture and
enjoy, without significantly sharing with others. By this
measure, the vast majority of species are valueless, however
indispensable ecologically. Ecosystem functions and pro-
cesses, which cannot be captured or used exclusively: they,
too, are worthless in market terms.

In some manner, the market’s corrosive messages need to
be contained and their ill effects mitigated by understand-
ings of nature that are ecologically and ethically sound. For
this reason, those who propose to go even further in dividing
nature into private shares,38 conceptually (if not physically)
severing even more of nature’s interconnections, need to un-
derstand that they are strengthening cultural understandings
that play key roles in facilitating degradation.39

Simplifying Nature. Just as law cannot get by without
simplifying, so too humans could not live in the natural
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31. See Fred Bosselman, Four Land Ethics: Order, Reform, Responsibil-
ity, Opportunity, 24 Envtl. L. 1439 (1994).

32. See Owning the Land, supra note 15, 297-303 (noting that property
regimes based on community sentiment can vary widely, and may or
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world if they had to take into account, before acting, all of
the natural impacts of what they planned to do. Inevitably,
nature must be simplified into easily grasped understand-
ings, which is what humans have always done and always
will do. But simple images of humans-in-nature can take
many forms, some far better than others. The free market, of
course, supplies one set of simple understandings, and they
are for the most part damaging. The institution of private
property provides another suite of simple images, which
similarly exalt nature’s parts and discount interconnections.

Given the power wielded by these and related cultural im-
ages it is essential that they be as sound as possible, ecologi-
cally and ethically. At a minimum, scholars who talk about
landed property rights and about the market’s proper roles
should be taking them into account. Rhetoric counts, and the
ways private land is talked about can wield great influence.
Not surprisingly, conservation writers such as Leopold and
Berry have made the subject a central element of their advo-
cacy, urging views of ownership that portray owners, not as
autonomous entrepreneurs, but as community members
with duties to help sustain the larger whole.40

Ongoing Trends. Because so many property scholars
think of property law as essentially static—and give far too
much weight, I believe, to common-law ideas—they infre-
quently distance themselves from what has gone on over the
past 30 or 50 years to gain a sense of dominant trends. Laws
such as the wetlands protection provision of the Clean Water
Act41 are viewed in isolation, as disruptions of private
rights, rather than (as I think they should be) as clues to a
new understanding of what it means to own land.

Ongoing trends are notoriously hard to describe as they
unfold. Still, key trends today are discernible in general out-
line, in part, ironically, because they are so strongly resisted.
One trend: the land itself is playing a small but growing role
in defining landowner rights, so that rights to use a wetland
are not the same as rights in a dry land; rights to use a sloping
hillside are not the same as rights in flat fields; rights to alter
vegetative communities are depending in small part on
whether endangered species reside there. Nature is coming
back into the picture. A second trend: ecological degrada-
tion is being identified as a form of land use harm, including
degradation that comes about, not because given land uses
are harmful in isolation, but because harm arises when too
many landowners decide to act in a particular way. In a key
step, even land degradation that does not cross property
boundaries is becoming suspect. A third trend: landowner
rights to develop are being curtailed, so much so that the
right to develop is becoming an insecure entitlement, es-
pecially in the case of lands already devoted to an eco-
nomic use.

These three are among the most important trends unfold-
ing today. A key issue now on the table: how to reconceive a
landowner’s right to develop vacant land, given the strong

understanding that growth needs controlling. To use tax
money to compensate every landowner barred from devel-
opment would be grossly unfair to taxpayers and utterly in-
consistent with property’s underlying justification. On the
other hand, to allow the few to reap big gains from develop-
ment while other owners are left empty-handed is to impose
unfairness within the ranks of landowners themselves. My
own view is that the right to develop vacant land might prop-
erly be redefined as a right instead to participate fairly in the
economic benefits of regional development, together with
the owners of ecologically similar lands. Under this ap-
proach, some owners would be allowed to develop, others
would not, but all would share in the resulting gains.42 The
upshot: landowners whose actions give rise to conservation
needs would bear the costs of the conservation.

Given the wide variety of private ownership schemes em-
ployed by different cultures, scholars today ought to be able
to devise ownership norms that at once accommodate mar-
ket needs, respect landowner privacy, and promote land
health—all in ways that are fair to landowners and taxpayers
alike. Why, then, are they not doing it? Several answers
come to mind, not the least being the inattentiveness to de-
tail that abstract theory can so easily induce.

Getting the Institutions Right. The achievement of land-
scape-scale conservation goals necessarily requires coordi-
nated effort and scientifically grounded planning.43 In many
cases, such planning is best done at scales set by nature, e.g.,
watershed scale, and via processes that involve local own-
ers. At the same time, conservation planning done on local
or regional scales needs to foster the well being of land-
scapes at even larger geographic scales. The institutional
challenges here are considerable, and admit of no easy solu-
tion. Getting local people involved is beneficial, but paro-
chial views often discount landscape-scale issues. People
hard pressed to extract a living from the land often have little
luxury to contemplate its overall health and beauty. Locals
also have incentives to discount problems that they cause,
and they are often aided in doing so by industries that sell
them products and services. Embracing local perspectives,
many discount the regional and national importance of the
resources that are, to them, so common. Then there is the
age-old impulse to pass problems downwind or down-
stream. Just as markets allocate best when the prices are
right, so too land planning works best when the institutions
are well crafted. The work here has hardly begun.44

The Irony of Property as Shield. Given the communi-
tarian grounding of ownership norms it is as ironic as it is
dismaying that private property has become such a potent
symbol of individualism. Property has long been an exalted
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institution, linked since the early years of the republic with
opportunities for families to set up subsistence farms.45

Moreover, it has always protected individual privacy and
encouraged economic initiative. Yet the main rationales for
the institution have largely been community-centered: the
promotion of economic enterprise, the stabilization of the
social order, and the avoidance of disruptions to orderly
civil rule. In theory if not always in practice, community
concerns trumped individual rights, as 19th-century judges
such as Lemuel Shaw so often proclaimed.46 Today, private
property is the banner most often raised by landowners ea-
ger to avoid communal duties. It has become the rationale,
too, for the claim that landowners should be paid whenever
they take even the most modest measures to conserve. For
conservationists this trend is most disheartening.

Perhaps the key irony here, though, is not just the use of
property as tool to ward off duties. It is that the prop-
erty-rights banner has become so closely linked to the con-
tinued degradation of landscapes where private ownership
reigns, landscapes that are fully divided into private shares
and that, according to common theory, should therefore be
well tended. If privatization is the cure-all for degradation of
the commons, why is private ownership being used to shield
misuse? Why are private owners, above all, so worried that
they might one day have to change their ways?47

* * * * *

“The oldest task in human history,” Leopold would call it
decades ago, “[is] to live on a piece of land without spoiling
it.”48 Perhaps not the oldest task, not when land was plenti-
ful, but a long-standing aspiration nonetheless and one that
American culture has not yet performed well. By too many
measures, Americans continue to degrade the places where
they live, even as they export pollution and wastes overseas.

In his own attempt to get to the bottom of land degrada-
tion, Leopold would focus his gaze on the fragmentation of
knowledge within the academy, on the tendency, even in his
day, for scholars to specialize in narrow subjects and to ad-
vise landowners based solely on their narrow knowledge. It
was, Leopold could tell from working in the field, a destruc-
tive and pernicious practice. Specialists had their place, but
landowners could not thrive by listening merely to one or
another of them. Landowners had to integrate, they had to
draw upon the full range of human knowledge even while
recognizing the limits of that knowledge. Done well, the job
of landowner was far harder than that of university expert:

The plain lesson is that to be a practitioner of conserva-
tion on a piece of land takes more brains, and a wider
range of sympathy, forethought, and experience, than to
be a specialized forester, game manager, range manager,
or erosion expert in a college or a conservation bureau.
Integration is easy on paper, but a lot more important and
more difficult in the field . . . .49

One dark December in 1935, Leopold would find himself
on a trip to Germany, housed for the night in a Berlin hotel.
While there he would take out a sheet of hotel stationary,
turn it over, and on the back begin to organize his thoughts
on the overall course of human knowledge in relation to
land. Various scientific disciplines had arisen to study parts
of nature. Other disciplines had emerged to study human na-
ture, culture, and history. Each had its role, and each had
made progress. Yet the land continued to suffer. The urgent
need, as he saw it, was for a synthesis of all this expertise.
The parts needed to come together to present a coherent vi-
sion of the whole. The land would be healthy, he concluded,
only when the separate fields of knowledge achieved, as he
put it, a “fusion.” Such a fusion, he predicted optimistically,
was “inevitable.”50

III. The Dying of the Mussels

At its best, law draws upon the full range of human experi-
ences; it seeks the type of fusion that Leopold viewed as so
essential. One wonders then, what benefit we might expect
from a theory of property based almost entirely on neo-clas-
sical economic models, detached from the rich history of the
institution, lacking a meaningful connection to nature, and
discounting the vital links between ownership norms and
the common good.

It was not always so. There was a time when economics
was more integrated, both with other disciplines that studied
land use and with actual conservation work in the field. In-
deed, in the 1930s even ecologist Leopold felt himself able
to contribute usefully to the literature.51 To it, he would add
his essays Conservation Economics and Conservation Eth-
ics, in which he explained the challenges of private-lands
conservation as he saw them, based on his intimate knowl-
edge of particular landscapes, their ecological ills, and the
people who lived in them.52 For Leopold as for other writers
of his day, theory emerged only after the detailed data col-
lection was done. Even during Leopold’s day, however,
economists were turning away from the natural sciences and
from any serious engagement with actual landscapes. For
Leopold and others close to the land, the overall cultural

NEWS & ANALYSIS
Copyright © 2003 Environmental Law Institute®, Washington, DC. reprinted with permission from ELR®, http://www.eli.org, 1-800-433-5120.

2-2003 33 ELR 10165

45. Scott, supra note 14, at 36-70.

46. See The People’s Welfare, supra note 34, passim.

47. The Tragedy of Fragmentation, supra note 33.

48. Aldo Leopold, Engineering and Conservation, in River of the

Mother of God, supra note 6, at 249, 254 (originally published in
1938).

49. Aldo Leopold, Conservation Economics, in River of the Mother

of God, supra note 6, at 193, 197 (originally published in 1934).

50. Leopold’s writing, an unpublished fragment entitled “Wilderness,”
is discussed in full in SCA at 50, supra note 18, at 10058-59. A splen-
did essay developing the same theme (and encouraging mainstream
historians to attend far more to nature) is Donald Worster, Paths
Across the Levee, in The Wealth of Nature, supra note 3, at
16-29.

51. Leopold’s understanding of the subject was much aided by his vari-
ous dealings with prominent economists (including Richard T. Ely)
who were his colleagues on the faculty at the University of Wiscon-
sin. Leopold’s initial appointment, as the nation’s first professor of
Game Management, was in the department of agricultural econom-
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drift was troubling. “Is the complete modern,” Leopold
would ask rhetorically, “duly equipped with a social con-
science, a set of new tires, a Ph.D. in economics, and a com-
plete ignorance of the land he came from, capable of form-
ing a stable society?”53 As economics was going, so too was
much of the university around him. As Leopold would ob-
serve in his influential Almanac:

Perhaps the most serious obstacle impeding the evolu-
tion of a land ethic is the fact that our educational and
economic system has headed away from, rather than to-
ward, an intense consciousness of land.54

Had he lived, Leopold likely would have been confused
by the reception given the now-famous Coase Theorem,
hailed by theorists as such a useful insight. Like economists
after him, Ronald Coase would speak with full detachment
from any particular place; he would make no use of the
speech of hills and rivers. If land conservation was a concern
for him, his worries did not infuse his theorem. What
Leopold would wonder is how such a person could write
sensibly about land without a clear vision of how it ought to
be used. In Leopold’s practical view, theory was useful to
the extent it helped achieve desired ends. The litmus test was
always the effect on the land.55 Leopold’s strong belief,
based on decades of land-based work, was that norms of
land ownership were best tested by assessing how they af-
fected landowner behavior. Did they prompt owners to gain
awareness of the natural world? Did they encourage prac-
tices that respected communal connections and that fostered
land health?56

In Leopold’s view, the ownership images of his day were
defective in two key ways: they failed to proclaim that the
landowner was a member of a larger community of life; and
they failed to insist, morally if not legally, that the land-
owner act to promote the well being of that community,
along with his or her own particular interest.57 The law’s im-
plicit messages, he knew, counted for a great deal. To speak
of ownership coldly and clinically, as if ownership norms
were best formulated in the abstract, was to abet unwittingly
the land’s decline. Norms that lacked moral punch, he could
see, would never protect the ecological whole.58

If economists have oversold the virtues of the Coase The-
orem in the land use context, they have shown even less crit-
ical judgment in the case of Garrett Hardin’s classic work,
The Tragedy of the Commons.59 Given the widespread evi-
dence of private-lands degradation—witness, for instance,
the billions of dollars spent annually by the Natural Re-
sources Conservation Service to mitigate it—one wonders
how anyone could take seriously Hardin’s suggestion that
privatization automatically keeps land in good shape.60 Pri-
vatization mitigates the harms that befall the open-access
commons, but it hardly exerts enough force to compel sound
land use overall. Even private lands need some form of
Hardin’s mutual coercion mutually agreed upon. But what
kind of coercion, with what penalties or rewards, and by
what institutional means? The questions predated Hardin,
and they remain on the agenda today.

Rather than debate the theoretical niceties of such ab-
stractions, one wonders whether law-and-economics schol-
ars might better turn their energies to study more atten-
tively—and to use as paradigmatic illustrations—some of
the grave problems now affecting American lands, particu-
larly rural working lands and urban fringes. The problems
there do not arise on common lands in need of dividing.61

Nor do they come because of some Coasean mix-up of prop-
erty and liability rules. To start with complex, real-world
conservation challenges and work backwards to their
sources is to ask and explore a far different set of issues than
those that one encounters in simple pollution cases. Com-
plex cases also help show why images of land ownership
carry so much weight, and why nature, understood purely in
market terms, suffers so palpably today.

Take, for instance, the dying mussels in the waterways
of Illinois.62
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A century ago Illinois boasted a flourishing mussel indus-
try, its products in demand worldwide for the manufacture
of buttons. In time the advent of plastic buttons would seri-
ously cut into the market, but the Illinois industry began fad-
ing before plastics arose. Waterways became degraded by
siltation, pollution, and river traffic. Mussel harvesters
wielded little political clout, and they could merely look on
as their catches declined. Decades later, with concern over
endangered species on the rise, aquatic biologists would in-
ventory comprehensively the varieties and ranges of mus-
sels in Illinois rivers, comparing them with earlier records.
The results were appalling. Of all categories of wildlife
mussels were the most endangered. Many species were ex-
tinct in the state, while others had suffered grave reductions
in ranges. Well over one-half of all species were either gone
or clearly going. Departing with them were numerous other
forms of aquatic life, particularly amphibians. They, too, felt
the market’s heel pressing down hard.

When the Nature Conservancy in the 1990s surveyed Illi-
nois watersheds, looking for one to study and use as a test
site, it turned to the Mackinaw River, a tributary of the Illi-
nois that flows through the farm country of the central part
of the state. Except for a few tiny parcels the watershed was
entirely in private hands. State and local land use regulation
was insignificant. Save for a few federal laws and strings at-
tached to federal farm subsidy programs, landowners were
free to act as they pleased. Farms along the Mackinaw were
devoted largely to cash-grain operations, with lands tilled
annually to control weeds and to prepare fields for planting.
Decades earlier, before the coming of chemical fertilizers
and herbicides, many fields had been used as pastures or
hayfields—lands with permanent cover that retained soil,
slowed runoff, and supplied valuable wildlife habitat. But
the chemical and industrial transformation of farming ush-
ered in their demise, increasing in the process both soil ero-
sion and pollution in the process. Annual grains brought
higher incomes, so pastures and hayfields disappeared, tak-
ing huge numbers of grassland birds and related life with
them. To get farm equipment into the fields early enough in
the spring, fields were underlain with tile drainage systems,
which sped the flow of water after rains. Widespread drain-
age created harder, faster waterflows, causing downstream
flooding, streambank erosion, and riparian degradation. It
also exacerbated late-summer droughts. Hydrologic changes
matched with vast increases in tillage gave rise to heavy silt
loads in waterways, along with increasing chemical runoffs.
For many forms of aquatic life—particularly the mussels,
who had no way to move—the combination was deadly.

The story of the Mackinaw is hardly an exception, not in
the grain belt of the Midwest. If it varies from other water-
sheds, it does so only in details. When the mussels of Illinois
flourished, they served as the base of both a complex biotic

community and a local export industry. But to the booming
agribusiness companies and their rapidly growing farm cus-
tomers, the mussels were invisible. Drain lines were laid,
pastures plowed, fields sprayed with chemicals, fencerows
removed, natural fertility cycles disrupted, and the land-
scape as a whole greatly transformed, all in direct response
to the signals from the market. Year by year, aquatic species
would suffer. In picking the Mackinaw the Nature Conser-
vancy was attracted to its comparatively high level of bio-
logical diversity. But “high level” by then did not mean pris-
tine. Indeed, the river had lost one-fourth of its fish and mus-
sels species just since the 1950s, largely if not entirely be-
cause of farm practices. And many more species were
poised to follow. When asked about what the river had been
like in their youth, elder residents would turn glum. It had
been a much prettier river then, they related—more full of
life, more enjoyable to use, a good place for fishing and trap-
ping. Times had plainly changed. And it was not just the
aquatic life that showed the change. Stream banks up and
down the river showed major cave-ins, with entire
floodplain forests damaged by unnatural flooding. Even
with levees raised several times during the century, farm
fields were still flooding with crops destroyed, including
fields that have never flooded before.

What might we make of a tale such as this? What ac-
counts for the degradation, and how might it be reversed?

The most influential organization operating in the Macki-
naw watershed is the Illinois Farm Bureau, firmly en-
trenched as the voice of large-scale agribusiness. With its
massive investments in chemical companies, equipment
dealers, and farm insurance, it takes ardent interest in the
continuation of high-tech farming, American-style, on as
many acres as possible.

63 Though outwardly supportive of
conservation measures—so long as they are entirely volun-
tary—the Illinois Farm Bureau works hard behind the
scenes to gut organized efforts to improve the condition of
the land. By far its most energetic efforts are reserved for
those occasions when anyone, anywhere suggests that farm-
land owners should be held accountable for problems such
as those afflicting the Mackinaw. The bureau’s defensive ar-
guments are many, including its free use of even junk sci-
ence to discount all claims of harm. Yet in the end its pri-
mary weapon is purely legal: to hold farmers accountable in
any way would violate their private property rights. To own
land is to have the right to farm it in whatever way makes
money, and that is precisely what Mackinaw farmers are do-
ing and feel compelled to do. In any event, the bureau urges,
conservation work benefits the community at large. If the
community receives the benefit, the community ought to pay.

In time the Nature Conservancy would prepare detailed
studies of the Mackinaw, aided by landowners whose hostil-
ity gradually diminished as they realized that their local
problems were, in fact, severe and that the Nature Conser-
vancy was the tamest of conservation groups. Demonstra-
tion projects arose to show farmers how to rebuild wetlands
and restore riparian vegetation. Calculations were made
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about needed cutbacks in overall subsurface drainage so that
flooding and streambank erosion might be reduced. Having
done that, though, the Nature Conservancy’s effort largely
came to a halt. The problems by then were clear, as were the
underlying causes. But who was to pay for the changes? Not
the farmers: they were merely exercising their property
rights, playing the market game that had kept them afloat. In
any event, they could not afford to remedy the problem.
With prices so low, even modest reductions in tillage or
drainage appeared suicidal.

To make sense of the Mackinaw’s decline one needs to
step back from the day-to-day activities. One needs to think
clearly about why people there use land as they do and why
they have so resisted recognizing and remedying their wa-
tershed’s ill health. Admirers of Hardin’s classic article
might point out that the river remains a commons, as in a
sense it does. But harms do not arise because of the ways
people intentionally use the river, not in anything like the
sense that Hardin meant. They come from bad land use prac-
tices; harms to the river are only incidental.64 What is called
for is not some articulation of river use rights: it is to restrain
the ways people use their lands by taking into account how
their lands are connected ecologically. As farmers see mat-
ters they are not using the river, they are simply using the
lands that they own. The harm has just happened.

It hardly need be said that the Mackinaw tale includes no
private negotiations involving cash payments, at least so far
as the record reveals. Downstream landowners at times have
complained about the flooding, but what can they do? Up-
stream landowners apparently have the legal right to do
what they do.65 Plus, the flooding has not been caused by a
single, bad-acting upstream farmer. It has arisen because too
many landowners drain too many acres. In such a case, who
is to blame? Liability aside, downstream owners have each
lost only a handful of acres to flooding or collapsing
streambanks; none has nearly enough money at stake to jus-
tify extensive litigation.66 If legal authorities refuse to take
action, nothing can or will be done.

In thinking about the Mackinaw, simplistic answers sim-
ply will not do. Part of the overall predicament has to do
with the ways landowners in the watershed see the river and
value it. For most of them the river is little more than a
sewer, valueless in market terms and hence, one suspects, of
little concern. Prevailing images of ownership encourage
owners to think of their lands as isolated tracts. Boundary
lines establish not just limits on tillage but limits on respon-
sibility as well; what happens on someone else’s land is of
little concern. Then, too, there is the matter of farming as a
business, a ruthlessly competitive one that puts enormous
pressure on operators to cut costs. So competitive is the cli-
mate that dealings among farmers have deteriorated, partic-
ularly as they compete to find still more acres to rent so that
they can make more efficient use of their massive machines.
With farm operations now routinely exceeding 1,000 acres
per farm, few farmers own all or even a substantial part of
the land that they tend. Tenancy is widespread, and while
tenants can enjoy long-term relations with particular own-
ers, planning horizons rarely extend beyond a few de-
cades—certainly short enough so that soil erosion, for in-
stance, can be ignored, as well as ecological problems
caused by inputs such as genetically modified seed.

Far more could be said about the causes of the Macki-
naw’s decline. Free trade would be part of the story, as
would the pernicious messages conveyed by government
conservation programs that routinely pay farmers for even
modest conservation practices, thereby proclaiming that to
own is to shoulder no conservation duty. A key piece of the
story would be the way information about environmental is-
sues reaches farmers: much of what they hear comes
through the agribusiness press, including the Illinois Farm
Bureau’s weekly, which slants stories so as to discredit alle-
gations of environmental decline and which regularly
mischaracterizes and ridicules conservation organizations.

The story, then, is complicated, and the causes of the
Mackinaw’s continued decline are many. And yet there is
one element of the tale which rises so powerfully that it
should not, in fairness, be overlooked.

When one surveys the values and understandings that
shape industrial farm operations along the Mackinaw, it is
striking what model citizens these farmers are. Model citi-
zens, that is, by the standards that pertain in Theory World.67

Farmers along the Mackinaw look to the market to tell
them what to do; indeed, some track market developments
multiple times a day. What the market values, they value in
their operations; what the market ignores, they feel free to
ignore. Nature comes in fragmented pieces, the vast major-
ity of which are worthless. And to deal with the parts that are
worse than worthless, ubiquitous chemical companies have
potent products to sell. Private property is exalted and re-
spected; as for restrictions on private rights, no one raises
the possibility.

To residents of the Mackinaw the land appears in frag-
mented terms, as discrete parcels of land, with little regard
for the ebb and flow of life that might cross all-important
boundaries. Externalities are ignored unless outside pres-
sures compel consideration. Under prevailing images of
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64. As a practical matter, it would be exceedingly difficult to translate
reasonable land use restrictions into river use rights, and even more
difficult thereafter to measure and monitor compliance with limits.
Moreover, harms to the river itself are not the only ill effects of the
bad land use practices in the watershed; the ecological effects are felt
in many ways, on soils, biodiversity, and the like. The overriding
need is for land practices that make sense ecologically. Damage to
the river is simply the most visible form of ongoing degradation.

A useful comparison here might be with laws restricting landown-
ers from draining or filling wetlands, which are widely understood as
regulations of land use activities. Such a law could be written instead
to state that landowners are free to alter their lands as they see fit so
long as they leave unaffected the hydrology of adjacent lands, and
with essentially the same effect: landowners would have no ability to
drain or fill, given that any such activity would affect water regimes
on adjacent lands. Would such a law no longer be a land use regula-
tion? Would libertarian advocates suddenly switch sides, and decide
that wetlands protection laws do not curtail private property rights in
land, but merely allocate rights to use adjacent waters?

Fully consistent with my comments here, however, would be a
program in which landowners hold transferable drainage rights that
they might use or sell. Such a program if carefully drawn, might use-
fully employ market mechanisms to achieve low cost ways of ac-
complishing communally set goals.

65. If not under state drainage law then by way of the law of prescriptive
easements, which like so much U.S. law is aimed at resolving dis-
putes among neighboring landowners but which does so without re-
gard for impacts on ecological health.

66. Another reality restraining action is that those harmed might well be
embracing the same harmful practices, perhaps imposing harm
themselves on owners further downstream.

67. Even model citizens, of course, can have their limitations. In the case
of Mackinaw residents it is, most evidently, their unwillingness to
negotiate with neighbors and to transform neighborly interacts into
cash payments. Though cultural attitudes no doubt account for much
of this unwillingness, practical factors are also present. See supra
note 66 and accompanying text.
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ownership landowners are free to do as they wish, which
means that landowners should rarely if ever be questioning
what their neighbors do. Humans alone count ethically, and
the land is a mere object—a “platform,” to use the common
expression—on which miracle plants are produced. As for
conservation, any outsider who wants to promote it had
better come with money in hand. Withal, competition reigns
and operators search constantly for ways to cut costs. If past
trends continue—and most everyone thinks they will—the

next year will see fewer farmers and the year after that
fewer still.

It is, in short, a hard-working, income-focused place,
where people look after themselves, the bottom line counts,
and sentiment can lead to financial ruin.

As for the dying mussels, smothered with silt from
eroding fields and crumbling streambanks, few seem to
take note.

After all, it is the age of plastics.
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