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Planning Is Essential: A Reply to Bishop and Tilley

by Dwight H. Merriam

Timothy S. Bishop and Cristina C. Tilley, litigators in
the Chicago office of Mayer, Brown, Rowe & Maw,
offered up a Dialogue in the July 2002, issue of the Environ-
mental Law Reporter News & Analysis entitled Smart
Growth or Dumb Bureaucracy?' They didn’t cite the Article
I wrote with my law partner of 25 years, Gurdon H. (Don)
Buck, Smart Growth, Dumb Takmgs which was also pub-
lished in this august periodical.” I don’t think we own the
form of the title beginning with “Smart” and linked to
“Dumb,” but it would have been nice to have been recog-
nized. Even better, it would have been nice had they ac-
knowledged, rather than dismissed, the efficacy of good
planning inherent in the smart growth movement—even
though any right-thinking (that is, correct-thinking) person
will be quick to point out that smart growth has its shortcom-
ings and is often the stalking horse for other agendas. In our
Article, we discuss the smart growth movement and explain
how one can have smart growth and respect private property
rights at the same time.

Bishop and Tilley lay waste not to smart growth alone,
but land use planning generally. If I can summarize what
they had to say—it should be easy because they have but a
single and simplistic premise—the city of Chicago and its
suburb of Sugar Grove are both pretty nice places because
they know what they want to be and they have good leader-
ship. Chicago has done well because of its mayor, Richard
M. Daley (D), and Sugar Grove has done equally well on its
own, because it uses large-lot zoning to attract families who
like to live in such places instead of Chicago.

Be a champion of planning and you are toast, as far as
Bishop and Tilley are concerned. They demonize Maryland
Gov. Parris N. Glendening (D), for example, for what they
say is an “arrogant statement reflecting a critical failing of
the smart growth set.”” Here’s the statement they find arro-
gant: “Across the country people must realize that once
somethlng is paved over, there is no going back.” This is
hardly an “arrogant” comment and does not reflect a “criti-
cal failing.” Indeed, it is a plain fact that once land is com-
mitted to a developed use, it is largely lost for other uses,
such as farmland. About the worst you can say about Gover-
nor Glendening’s claim is that it is patently obvious.

The author is a land use lawyer in the Hartford, Connecticut, office of
Robinson & Cole LLP and past President of the American Institute of
Certified Planners.
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Bishop and Tllley fail to recognize that smart growth is
largely a new spin on old planning themes.’ Twenty -plus
years ago, planners focused on “growth management” as a
new way to look at land use and development. Growth man-
agement was born with the Golden v. Planning Board of the
Town of Ramapo® decision in New York just 30 years ago
this year. Bishop and Tilley cannot see the evolution of
growth management into the smart growth movement and
its bedrock principle that good planning and appropriate
regulation are essential to protecting the public’s health,
safety and general welfare. They advocate instead for a
“pure” market-based approach:

To our minds, this market approach to the formation and
expansion of communities is the best one. It leaves ad-
ministrators a critical, market-based role—to create or
adopt a vision of the community and to manage growth
to serve that vision. It requires developers to adapt pro-
jects to the particular community. And it provides the
best test of success. Communities that appeal to a large
enough segment of the population will thrive; those that
do not will fail.”

Bishop and Tilley also have got their planning heroes and
villains switched. They seem to like Jane J acobs vision®
and find dlstasteful the views of Le Corbus1er and Lewis
Mumford.'® Fact is, it is the vision of Jacobs'' which drives
smart growth, and Mumford didn’t like Jacobs in the least. If
anything, what Bishop and Tilley have done, as irritating as
their polemic is, is to further advance the debate. For the first
time since the end of World War II, this country is engaged
in a real discussion of what our country should be and
whether we have been headed off in the wrong direction for
half a century. That’s a good thing, even when it gets the
backs up of the defenders of the status quo, like the authors,
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who invoke Robert Ellickson,'? Peter Gordon, "
Richardson.'*

At the heart of the smart growth movement is the concen-
tration of populations in areas with sufficient infrastructure
to serve them, densities high enough and the mix of uses suf-
ficient to reduce the dependency on the automobile, devel-
opment sustainable for future generations, and critical natu-
ral resource areas preserved for the benefit of those who
come after us.

The smart growth movement resonates from the discom-
fort that many, if not most, Americans feel with the same-
ness of the suburbs and the intractable problems of aging
central cities. Many things aren’t right with the way we live.
We may not be able to pin a label on the source of our dis-
comfort, but we just know we can do better. That’s the basis
for the smart growth debate.

The big problem with the laissez-faire approach so uncrit-
ically embraced by Bishop and Tilley (the mark of a great lit-
igator is, perhaps, irrepressible single-mindedness) is that
the market sometimes simply fails to recognize the public
good. The greatest failure, and the most important point of
intervention planning, is when the private market and great
community leaders (Mayor Daley and the Sugar Grove pub-
lic officials supporting large-lot zoning) fail to comprehend
the needs of future generations.

A few examples spring to mind. Where are the private
market mechanisms to address global warming? Would
Bishop and Tilley have us believe that private land develop-
ers are really going to identify and protect aquifers for public
water supplies needed not this year or next but 50 and 100
years hence? Will “private markets” restrict ridge-top clear-
ing for trophy homes so everyone else’s view from the val-
ley below will be preserved? Of course, the answer to these
questions and every other one like them is “no,” because the
private market could care less about future generations."’

And laissez-faire land use may have the unintended con-
sequence (or worse still, the intended consequence) of eco-
nomic and racial exclusion. Can schoolteachers and
firefighters find affordable housing in Sugar Grove? Is a
community without diversity a “good” place to live? The
latest U.S. Census tells us that Sugar Grove is 95.9% white.
There is one Chinese person and one American Indian resi-
dent there.'® Compare those statistics with Chicago, with its
42.0% white population.'’

A few months ago, our downstairs delicatessen here in
Hartford, Connecticut, imposed a 25-cent surcharge on its
sandwiches because of the failure of the lettuce crop in Cali-
fornia. Some day, places such as Connecticut might not
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want to be dependent on California lettuce for its sand-
wiches, yet without the preservation of farmland for the pro-
duction of vegetables in various parts of the country we will
be totally dependent on industrial agriculture and on ship-
ping produce 3,000 miles. The “market approach” doesn’t
do a thing to preserve agricultural production capacity close
to centers of population so that our grandchildren will have
at least the option of locally grown vegetables.

This summer, my wife, two youngest children, and I
hiked in the White Mountain National Forest in New Hamp-
shire and stayed at one of the Appalachian Mountain Club
huts on an alpine lake. Laissez-faire private market develop-
ers didn’t provide us with an opportunity to experience the
wilderness a four-hour drive from our home in urbanized
southern New England. Over 100 years ago the mountains
had grand resorts juxtaposed with uncontrolled logging.
When it was realized that what was most attractive would be
lost to the free market’s 1ntenswe use, state and federal gov-
ernments acquired these lands.'® The private market would
not have saved these mountains for me and my children—it
would have destroyed them. I can see it now—Mount Dis-
ney or Six Flags Mount Washington, the longest fake fiber-
glass log ride in the world, etc.

Bishop and Tilley cite a recent article by Bemard Siegan,
the country’s leading detractor of zonlng, ? and say some
nice things about Houston, Texas.”’ I had the pleasure of
learning all about Houston and bidding to write its first zon-
ing ordinance, but I was fortunately beaten out by another
team which went through the frustrating experience of de-
veloping an ordinance only to have it defeated. Houston, I
assure you, is not better off in the absence of good planning
and land use regulation.

Bishop and Tilley, as free market folklorists, perpetuate
the old myth that private covenants and restrictions can take
the place of good public planning and regulation. Take a trip
to Hilton Head, South Carolina, for example, and you will
find yourself trapped in gridlock on the main drag which
feeds gated communities accessible one to the other only by
coming out onto that single main highway. This isolation-
ism and transportation inefficiency is the evil twin of the
sanitary covenanted gated community, so popular in areas
with weak or nonexistent planning and regulation.

There is a wonderful middle ground we should all em-
brace. Public planning and regulation is essential to protect-
ing critical natural resources for future generation and en-
suring that our development is sustainable. The private mar-
ket needs to be accommodated by more flexible land use
regulatory approaches, including floating zones, mixed-use
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districts, and the next generation of planned unit develop-
ments. Development agreements permit true public-private
dealmaking.”’

We must remember that planning and regulation are quite
different, though inextricably linked. Regulations should be
consistent with plans and plans should lead all regulatory
programs and decisionmaking.

Even more important than land use regulation in deter-
mining the use of land, however, is how government spends
its money, particularly for infrastructure. Transportation in-
frastructure is of greatest interest. One thing we have come
to know is that most roads will almost instantly fill to capac-
ity and beyond when they are opened. Instead of roads
alone, we need to designate high-density transportation cor-
ridors over a considerable distance and then execute the nec-
essary planning and regulation to create high-density devel-
opment adjacent to the transportation centers and nearby.

Equally important as roads is another element of infra-
structure. [ say, only halfjokingly, that whenever I have din-
ner with my planner friends and we talk about development
issues, we always wind up talking about sewers. Once the
sewers are in place, to a lesser extent public water, all bets
are off in terms of density. The density will follow this infra-
structure because the capacity for development is almost un-
limited if the main lines are sufficiently sized.

21. For discussions of these methods, see JoHN R. NoLoN, WELL
GROUNDED: USING LocAL LAND USE AUTHORITY TO ACHIEVE
SmarT GROWTH (Envtl. L. Inst. 2001).

We must have a vision with a distant horizon—a century
or more, and appropriate regulation and public expenditure
decisions, including land acquisition, if we are to have sus-
tainable development for our grandchildren and their chil-
dren and generations beyond.

If we leave all of the decisionmaking to the private market
and a few enlightened political leaders who regrettably are
forced to think about reelection every two or four years, I
know what future generations will say:

You squandered and wasted the resources which
should have allowed us to live comfortably and ef-
ficiently. You traded short-term economic and po-
litical gain for the long-term preservation of our en-
vironment. You should have encouraged better and
more intensive private development where there
was sufficient carrying capacity and saved areas of
essential natural resources from development, in-
cluding wetlands, aquifers, and scenic landscapes.
You had a chance to be smart about development,
orchestrating sound long-term planning with tar-
geted public regulation and governmental spend-
ing policies, but instead you let the private market
with its inherent shortsightedness decide what
would go where and when.

I don’t want my distant progeny to say that about our genera-
tion and I’m certain that Bishop and Tilley must feel the
same way. We just have different ways of getting there.
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