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Negotiating Superfund Mixed Funding Settlements

by Barry E. Hill

-Editors* Summary: Often;-the hardest part of getting Superfund cleanup un-
derway is finding a workable compromise between the government’s assertions
of joint and several liability and defendants’ willingness to pay only “their
share.”” In 1986, seeking to break such impasses, Congress added specific
authority for the government to pay for part of the cleanup. Such “mixed
funding” settlements have always been conceptually attractive, but not so easy
to implement without criticism. In this Article, the author outlines the under-
lying legal authorities and tracks the cases in which mixed funding has been
used. Finally, he suggests ways to use mixed funding most appropriately.

mixed funding settlement agreement should be a vi-

able option to litigants at a Superfund site. However,
as an alternative to protracted and costly litigation, few
mixed funding agreements have been entered into. This
Article discusses how private sector litigants can make
better and more frequent use of mixed funding as a settle-
ment tool. The Article first describes the legal authonty
underlying mixed funding. It then summarizes cases in
which mixed funding has been used to date. Finally, the
Article offers advice on how to use mixed funding most
appropriately.

Underlying Legal Authority

In 1986, Congress endorsed the United States Environ-
mental Protection Agency’s (EPA’s) flexible approach to
settling Superfund cases by adding §122 to the Compre-
hensive Environmental Response, Compensation, and Li-
ability Act of 1980 (CERCLA or Superfund).! Specifically,
§122(b)(1) provides:

An agreement under this section may provide that the
President will reimburse the parties to the agreement
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1. 42 U.S.C. §§9601-9675, ELR StaAT. CERCLA 001-075. The 1986
Amendments were added by the Superfund Amendments and
Reauthorization Act of 1986, Pub. L. No. 99-459, 100 Stat. 1613.

from the Fund, with interest, for certain costs of actions
under the agreement that the parties have agreed to
perform but which the President has agreed to finance.
In any case in which the President provides such reim-
bursement, the President shall make all reasonable ef-
forts to récover the amount of such reimbursement under
section 107 or under other relevant authorities.

Congress intended that mixed funding settlement agree-
ments under §122(b)(1) should cover a myriad of cu'cum-
stances when conferees stated that:

The President, where appropriate and in the public inter-
est, may reimburse parties for certain costs of actions
under the agreement by using monies from the Fund on
behalf of parties who are unlmown, insolvent, sumlarly
unavailable, or refuse to settle.?

CERCLA §122(b)}(1) gives the President explicit statutory
authority to enter into mixed funding settlement agreements,
and he delegated this authority to EPA.?

The mixed funding authority of §122(b)(1) must be read
in conjunction with §111(a)(2), which sets forth the general
statutory authority for reimbursing claims for the necessary
response costs incurred. CERCLA §111(a)(2) states that
the fund may be used to pay:

any claim for necessary response costs incurred by any
other person as a result of cartying out the natiohal
contingency plan . . . Provided, however, that such costs
must be approved under said plan and certified by the
responsible Federal official.

Essentially, §111(a)(2) adds requirements that the respense

2. JoINT EXPLANATORY STATEMENT OF THE COMMITTEE OF CONEER—
ENCE, SUPERFUND AMENDMENTS AND REAUTHORIZATION ACT OF
1986, H.R. ConE. REP. No. 962, 95th Cong., 2d Sess. 252 (1986).

3. Exec. Order No. 12580, 52 Fed. Reg. 2923 (Jan. 29, 1987), ELR
ADMIN, MATERIALS 45031,
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costs be * necessary » and “approved” under the national
contingency plan.*

In 1987, EPA promulgated a guidance documcnt on
mixed funding, entitled “Evaluating Mixed Funding Set-
tlements Under CERCLA.”** EPA discussed three scenarios
for a mixed funding settlement in which the Agency, at its
‘discretion, agrees to conduct or pay for a portion of a

response action, or both.

First, with prequthorization, EPA grants prior approval
to a potentially responsible party (PRP) to conduct a re-
sponse action, and the Agency agrees to allow the PRP to
assert a claim against the fund for reimbursement of a
portion of its response costs. EPA explained that:

The term *preauthorization™ refers to the approval that

_must be.granted by the Agency prior to cleanup actions .

if a claim for response costs is to be considered against
the Fund. If preanthorization is granted, it serves as an
- Ageney commitment that, if response costs are con-
ducted pursuant to the settlement agreement and the
costs are reasonable and necessary, reimbursement will
be available from the Pund as dictated by the agreemcnt,
sub]ect to the ava11ab1l1ty of appropriated momcs

Second, in a cash-out arrangement, or *‘settlement for
cash,” a PRP pays EPA for a portion of the response costs
in lieu of the PRP conducting the response action. Thus,
the Agency conducts the response action. ‘

Third, a mixed work arrangement addresses the entire
response action, but the PRP and the Agency agree to
conduct discrete portions or segments of the response action.
Thus, since cleanup of a site may be divided into “‘operable
units,” the Agency may perform the remedial investiga-
tion/feasibility study and the PRP may implement the re-
medial design/remedial action.
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EPA Experience With Mixed Funding

Of the three mixed funding options, EPA generally prefers
preauthorization, since it requu'es the PRPs, and not EPA,
to conduct the response action.” Also, preauthonzation as
a settlement tool conserves Agency time and its limited
manpower and litigation resources, and allows EPA to al-

locate fund monies to other high priority Superfund sites.

Over the years, EPA has demonstrated its preference for
preauthorization. It has agreed to mixed work arrangements
at only two sites: Ottati & Goss in New Hampshire (Region
I), and Love Canal in New York (Region II). EPA agreed
to a cash-out arrangement at another site—Prices Landfill
in New Yotk (Region II).

In general, consistent with congressional intent, EPA has
granted preauthorization when some PRPs cannot be found

—or will not participate in a negotiated settlement or, because

of financial constraints, cannot currently or in the foresee-
able future contribute to the cleanup of the hazardous waste
site. The Agency, therefore, must determine that preanthori-
zation is the best available means of addressing the hazard-
ous waste problems at the site, The Agency must decide:
(1) whether it is appropriate to grant preauthorization to the
proposed PRP settlors who are responsible for a significant
portion of the liability for the site and are willing to accept
an appropriate level of responsibility; (2) whether the pro-
posed PRP settlors are technically and financially capable
of implementing the remedial design/remedial action ac-
tivities; and (3) whether the proposed preauthorization will
facilitate meeting the schedules for initiating remedial in-
vcstlgatlons/feamblhty studies and remedlal actions marn-
dated by §116 of CERCLA.

The following chart lists the nine Superfund sites where
the Agency has preauthorized PRPs to conduct response
actions. Consent decrees for eight sites have been entered
by the indicated federal district courts. At the Peak Oil,

. DOCKET NO.
DATE OF PRE- or TOTAL COST . FUND PERCENTAGE OF
L SITE _SITE AUTHORI- DISTRICT EPA ADMIN. OF CLEANUP SHARE GOVERNMENT’S
" REGION NAME LOCATION ZATION COURT ORDER NO. (N MILLIONS) {IN MILLIONS) CONTRIBUTION
Region I Re-Solve, Inc. North Dartmouth, | November 23, 1988 | District Court 90-104905 3229 369 30%
. Massachusetts - : of Massachusetts
Region 111 MeAdoo McAdpo, Tune 16, 1987 Eastern District 87-7352 04 0.1 25
: Associates, Pennsylvania . of Pennsylvania : ]
Ine, {Schuykill County) .
Harvey & Knott . |Kirkwood, May 6, 1987 District Court 87-464 93 3.1 32143
Drum, Ine, Delaware of Delaware :
(New Castle
County}
| Tybouts Comer Tybouts, September 9, 1988 | District Court 80-489-JLL 20,0 4.2 21
Delaware . of Delaware 28-703
: 89-561
Region IV Peak Oil, Reeves [ Tampa, February 9, 1989 90-42-C (EPA) 18 0.7 39
Southeasiern Flonida 90-43-C (EPA)
Corporation, ; 90-44-C (EPA)
Bay Drums -
Region V Mariva/Bragg Marion, Septemaber 7, 1988 | Northern District | F-90-142 7.1 1.8 25
Landfill . |Indiana of Indiana
. (Grant County)
Region VI Motca Texas City, May 6, 1987 Sonthern District | G-86267 44.4 %3 21
Texas of Texas -
Bailey Waste QOrange, November 16, 1989 1 Eastern District B-89-0859-CA 15.2 30 20
Texas of Texas
Region X | Colbert Colbert, Septerber 30, 1988 | Eastern District C-89-033-RIM 12,2 1.4 11172
‘Washington i of Washington

4. 40 C.E.R pt. 300 (1990). See generaily Starfield, The 1990 National
Contingency Plan—More Detail and More Srrucrure, But Still a

Balanced Act, 20 ELR 10222 (June 1990).

5. ELR ADMIN, MATERIALS 35117, The guidance was later published

in the Federal Register at 53 Fed, Reg. 8279 (Mar. 14, 1988).

1988).

14, 1988).

6. ELR ADMIN, MATERIALS 35117, 53 Fed. Reg. at 8280 (Mar. 14,

7. See ELR ADMIN. MATERIALS 35118, 53 Fed. Reg. at 8282 (Mar.
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Reeves Southeastern Corporation, and Bay Drum sites in
Tampa, Florida, however, EPA issued on June 4, 1990,
three Administrative Orders on Consent for an area-wide
remedial investigation/feasibility study. This legal agree-
ment between EPA and the PRPs can be enforced in federal
district court, _

The mixed funding agreements listed provide for a fund
shate of $30.5 millien out of $133.5 million in total cleanup
costs. EPA agreed to pay between 11 1/2 percent and 39
percent of the response costs at the nine Superfund sites.
On average, EPA has agreed to reimburse PRPs for ap-
proximately 25 percent of the response c¢osts incurred. Thus,
a mixed funding settlement, if negotiated effectively and
supported by a high quality application for preauthorization
can save a PRP or a group of PRPs mﬂhons of dollars in
transaction costs and litigation fees. - :

In approving mixed -funding agreements; EPA is-likely-

to use the four stages it has proposed as the response claims
process: '

(1) The Negotiation Process—PRPs negotiate an
““agreement in principle’ with EPA for a mixed
funding settlement;

(2) The Preauthorization Pro cess-_PRPs submit
an application for preauthorization to EPA for the
PRPs to conduct the remedial designfremedial ac-
tion and obtain EPA’s pnor approval to conduct the
response action;

(3) The Response Action Process—PRPs con-
duct the preauthorized response activities at the

. hazardous waste site; and ‘

(4) The Claims Award Process—PRPs submn a.
claim(s) against the fund for reimbursement of a
portion of the response costs incurred.®

How to Use Mixed Funding Most Appropriately

Three principles will help Superfund lawyers make appro-
priate use of mixed funding as an effective settlement tool:
(1) The earlier PRPs become involved in the EPA
administrativefnegotiation process, the better.

{2) The earlier a PRP negouatmn team, js estab-
lished, the better,

(3) The earlier an experienced mcd1ator and com-
petent technical consultants ate hired and made an
integral part of the discussions among and between
the PRPs and the negotiation process with EPA, the
better..

Each of these pnnc1p1es is considered in more detall
below.

It Helps to Have Early PRP Involvement in the EPA
Administrative/Negotiation Process

Early involvement in the EPA administrative process by a
PRPis, as a general rule, encouraged by experienced Su-
perfund practitioners. It provides for greater input directly
into the EPA administrative process and can be the only
opportunity to comment on the proposed cleanup alterna-
tives. Early involvement can mean an early assessment of
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the PRP’s potential liability and its contribution to the haz-
ardous waste problems at the site relative to other PRPs.
In addition, early involvement is an opportunity to find oit
who the other PRPs are. Furthermore, early involvement
provides the opportunity to evaluate the technical issues at
the site based on the preliminary assessment, the site in-
vestigation, and the score of the site based on the hazard
ranking system. Ideally it is advisable for the PRP to become
involved. in the EPA administrative process prior to o the
hstmg of the site on the national priorities Tist (NPL) This
is the best sitvation for a PRP seeking to develop & nego-
tiation strategy for assuming its fair share of the liabilities
for cleanup of a site.

However, once a site has been listed on the NPL, EPA
has determined that a response action is necessary, and
the Agency has also issued notice letters (either general
orspecial notice letters) to identified PRPs, a PRP should
begin to assess its legal position. If a PRP has not had
any involvement whatsoever at the site or has not dis-
posed of any hazardous materials at the site, and the PRP
can demonstrate this to EPA’s sat1sfact10n a PRP is in
an enviable position.

However, if the PRP is financially viable and realizes
that the federal government has a strong case against the
company, and if the company believes, based on internal
information, that it is a substantial contributor to the
hazardous waste problems at the site, the PRP should
consider submitting a “good faith” mixed funding offer
to the Agency. In a situation where more than one PRP
may be liable, a single PRP may make an offer to finance
or conduct less than 100 percent of the cleanup. This is
especially true when other viable PRPs alleged to be
responsible for a mgmfn:ant share of liability either refuse
or lack the funds to participate in a settlement. This is
the earliest point at which a PRP may decide to become
involved in the EPA administrative/negotiation process -
for a mixed funding settlement agreement.

The Agency says that a “good faith’’ mixed funding offer
can trigger the negotiation process since:

EPA will not considet any application for preauthori-
zation from PRPs outside of negotiations aimed at reach-
ing a judicial or administrative settlement. That is, if EPA
‘has not initiated negotiations with PRPs, an application
for preauthorization will serve to notify EPA that a PRP
wishes to initiate negotiations with EPA. The Agency
will not consider preauthorization of response actions o
be conducted by PRPS until negonanons are underway.’

Once a “good faith” mixed funding offer is made by the
individual PRP or group of PRPs, the Agency will consider
whether any type of mixed funding arrangement is appro-
priate EPA’s guidance provides that: -

The best candidates for tixed fundmg are cases in
which the following features are present:

- The potential portion or operable unit to be covered by
the Fund is small or the settling PRPs offer a substantial
portion of the total cost or [sic] cleanmp. In this context,
substantial portion may be defined as a commitment by
the PRPs to undertake ot finance a predominant portlon
of the total remedial action.

' The Government has a strong case against financially

8. 54 Fed. Reg. 37892 (Scpt 13, 1989)

9. Id. at 37905.
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- viable nonsettling PRPs, from which the Fund pomon
may be recovered.!

The guidance goes on to provide that:

Cases considered poor candidates for mixed funding
have the following features:
o The case against settling partxes is strong, and thus the
_ potential for siiccessful litigation is high;
¢ The potennal Fund portlon is large (e g., the poten-
tially [sic] settlors® offer is msufﬁclent)

In a nutshell, the factors of primary importance to EPA
are: (1) the size of the offer; (2) the strength of the federal
government’s case agamst nonsettlors; and (3) the litigation
risks involved in pursuing a cause of actlon against the
settling parties.

If the EPA Regmnal Office determines that a mixed
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negotiating team may also use a mediator and technical
consultants to ensure that they are directly involved in the
negotiating process as valuable support personnel.

Examples

An aggressive proactive approach to negotlatmg w1th EPA
is essential. This was true of the PRPs at the Harvey &
Knott Drum, Inc., site in New Castle County, Delaware,
whose proactive approach to negotiation resunited in the first
request for preauthorization granted by the. Agency.

The Harvey & Knott Drum, Inc., site was a two-acre site
that was used as an open dump and bummg ground The
site was placed on the national priorities list in 1982. On
September 30, 1985, the EPA Region III Regional Admin-
istrator signed the record of decision (ROD) for the site

— whichincluded: (1) on-site pond cleanup; (2) off-site drum,

funding arrangement s appropriate Tor the site (based on
the percentage of total costs offered and whether the PRPs
are technically and financially capable of conducting the
cleanup), the PRPs and EPA will reach an “agreement in
principle.” The PRPs will then submit a draft application
for preauthorization to EPA Headquarters. The PRPs have
now reached the second stage of the response claims process
and there are additional opportunities for further negotiation
or refinement of the “‘agreement in principle” on both the
Agency’s and the PRPs’ parts. Eventually, the preauthori-
zation process will culminate in a Preanthorization Decision
Document (PDD) with the specific terms and conditions
that must be met by the PRP applicants for response costs
to be reimbursed by the fund. The PDD is-attached to the
consent decree that is subsequently filed with the federal
district court.

In sum, PRPs are advised to begin the process of nego-
tiation with EPA as early as possible and to seek the federal
government’s acceptance of a mixed funding offer at-a very
early stage. Such action could be of tremendous benefit to
the PRPs and could result in reducing the PRPs’ cleanup
costs arid litigation fees.

It Hélps fo Establish a PRP Negotidting Team Early

The PRP negotiating team is the primary vehicle for
developing a successful mixed funding settlement with
EPA. The PRP negotiating team should be comprised of
a representative number of all classes of the contributors
to the hazardous waste problems at a site (e.g., major,
medium, small, and de minimis contributors), since the
rights of all of the parties must be protected during the
settlement discussions.

A PRP negotiating team sheuld: (1) develop a compre-
hensive and coordinated strategy for negotiations with EPA;
(2) develop and share with the PRP group draft settlement
documents in advance of negotiations with EPA; (3) raise
issues for the EPA enforcement staff to consider and resolve
with management; (4) develop initial positions on major
issues; (5) negotiate schedules with appropriate deadlines;
(6) conduct the negotiations with EPA; (7) advise the PRP
group on the resolved and unresolved issues; and (8) keep
the PRP group informed in a timely manner. The PRP

10, ELR ADMIN. MATERIALS 35118, 53 Fed. Reg. at 8281 (Mar. 14,
- 1988).

11. Id.

debris, and waste p11e disposal; and (3) contaminated
groundwater extraction, treatment, and reapplication of the
treated water (soil flushing). The ROD deferred selection
of remedial response measures for the wetlands and surface
waters adjacent to the site and also deferred decisions re-
garding final closure of the site and the level of groundwater
quality to be achieved.

In the PDD, the Agency sought to demonstrate the im-
portance of proactive negotiations. It specifically pointed
out that shortly after the ROD was signed and after EPA
issued notice letters to five PRPs, General Motors initiated
settlement discussions. The PDD stated that, as a result,
General Motors participated in the remedial investiga-
tion/feasibility study conducted by EPA and also hired a
consultant to prepare the Remedial Action Work Plan that
EPA approved in April 1986. After several discussions of
settlement between the company and Region III enforce-
ment staff, General Motors submitted a draft consent decree
to the Agency for review in January 1986. In early May
1986, EPA and General Motors arrived at an “‘agreement
in principle,” which provided that General Motors would
conduct the remedy selected by EPA and that EPA would
reimburse- General Motors for a portion of the response
costs incurred. In October 1986, General Motors submitted
the formal application for preauthorization. The Assistant
Administrator for the Office of Solid Waste and Emergency
Response signed the PDD, issued on May 6, 1987, prom-
ising to reimburse General Motors “in an amount not to
exceed the lesser of three million eighty-six thousand dollars
($3.086 million), or thirty-three and one third percent (33
1/3%) for reasonable and necessary eligible costs incurred .
in carrying out the remedy.”** The consent decree between
EPA, Delaware, and General Motors was executed by the
parties and approved by the district court of Delaware in
Decergber 1987, and filed with the clerk’s office in May
1988.°

By contrast, Chrysler Corporation did not join in the
settlement discussions, though EPA attempted to reach a
settlement with the company at the time that it reached an
agreement with General Motors, Chrysler Corporation al-

12. Decision Document—P:eguthorizaﬁonr of 2 CE_RCT_.A ‘§111(a)
Claim—Harvey & Knott Drum, Inc., New Castle, Delaware, 6 (May
6, 1987).

13. United States v. General Motors Corp., No. §7-464 (D. Del. May
4, 1588),
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legedly ‘sent paint sludge and thinner wastes containing
toxic chemicals (e.g.,, benzene, ethylbenzene, methylene
chloride, toluene, and xylenes) to the site. On June 23, 1988,
approximately six months after the consent decree with
General Motors was approved by the court, the government
filed suit against Chrysler Corporation and Knotts, Inc., the
owner of the hazardous waste site, seeking apprommately
$3.3 million for past costs and one-third of future costs for
oversight of the remedial demgn/remedlal action being con-
ducted by General Motors. This cost-recovery lawsuit was
a direct result of Chrysler Corporation’s decision not to join
the settlement discussions. Failure to settle with the federal
government may, in the end, be more costly in terins of
remedial costs and litigation fees for PRPs who refuse to
enter into settlement discussions when the opportunity ex-
ists. The Chrysler case is still pending.”* = '~ .

Another example of the’ Agency’s aggresswe pursmt of
recalcitrant PRPs in a subsequent cost-recovery action oc-
curred at the McAdoo Associates, Inc., site in Schuy]lull
County, Pennsylvania. An investigation of the McAdoo site
was conducted by EPA and the Pennsylvania Department
of Environmental Resources. Toluene, trichloroethylene,
trichloroethane, methyl ethyl ketone, and other hazardons
wastes were found, and the site was added to the national
priorities list i in September 1983.

On Tune 28, 1985, the ROD was signed for the McAdoo
Assoclates site. The remedy consisted of: (1) filling, grad-
ing, and constrocting a cap: (2) diverting surface water; (3)
removing and disposing. of debris; (4) excavating wastes
and contaminated soil; and (5) commissioning an engineer-
ing study to defermine the risk and the magnitude of mine
subsidence to assist in the design of the cap, and to determine
the need, if any, for soil excavation. The ROD deferred
selection of remedial response activities for the mine pool
and surface water adjacent to the site.

Again, in the PDD, the Agency sought to demonstrate
how important it considered proactive negotiations. It spe-
cifically stated that in 1985 a group of PRPs initiated set-
tlement discussions with EPA after the Agency issued spe-
cial notice letters to 77 PRPs for a remedial design/remedial
action at the site. Pursnant to §122(e), EPA provided the
PRPs with the following information: (1) the names and
addresses of the other PRPs; (2) the volume and the nature
of the hazardous wastes/substances each PRP allegedly con-
tributed; and (3) a ranking of the substances by volume.
The special notice letters invoked the statutory moratorium

on certain EPA actions and 1mt1ated the process of formal
negotlatlons :

After several months of mediation conducted by Clean
Sites, Inc., that included the development of a cost-sharing
arfangement among the PRPs, on May 29, 1986, EPA and
the steering committee for 69 of the PRPs reached an
“agreement in principle” for the PRPs to carry out the
remedy selected by EPA. The PRPs, in tumn, would be
reimbursed for a portion of the response costs incurred in
conducting the response action. On January 13, 1987, the
PRPs submitted a formal application for preauthorization.
The Assistant Administrator for the Office of Solid Waste
and Emergency Response signed the PDD on June 16, 1987.
The Agency said that it would reimburse settling PRPs “‘in
an amount not to exceed the lesser of one hundred and

14. United States v, Chryslcf Corp., No. 88-341 (D. Del. June 23, 1988).
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nineteen thousand dollars ($119,000), or twenty-five per-
cent (25%) of reasonable and necessary eligible costs in-
curred in carrying out the remedy.””** The maximum amount
for which the PRPs could submit claims against the fund
was based on the estimated remedial design costs (including
the mine subsidence engineering smdy and the soil sampling
analyses) and surface cleanup costs. The maximum amount
did not reflect the total costs of the remedy since neither
the government nor the PRPs knew the extent of soil ex-
cavation that would be needed. EPA agreed in the PDD,
however, that once the final remedy was determined, it
would reimburse the. PRPs for 25 percent of the eligible
costs incurred for implementing the approved remedy. The
consent decree between EPA, Pennsylvania, and the settling
PRPs was executed by the parties and approved by the

federal district court on June 2, 1988.%

However, eight companies -(Alcan Aluminum, Inc.;
Champion Auto Generator Service, Inc.; International Fla-
vors and Fragrances, Inc.; Kalama Chemicals, Inc.; McAdoo
Associates, Inc.; Payso, Inc.; Schultz Electroplating, Inc.:
and S&W Waste, Inc.) and two individuals (Edward L. and
Noreen Payer) did not enter into a settlement agreement
when it was first offered. On June 23, 1988, less than a
month after the consent decree with the other PRPs was
approved by the court, the federal government filed suit
against the nonsettling parties, seeking a judgment of
$925,000 for the Agency’s past costs and for 25 percent of

the future response costs incurred at the site. This cost-re=

covery lawsuit, again, was a.direct result of the recalcitrant
PRPs’ earlier decision not to join the settlement discussions
with EPA and the federal government’s indication that those
PRPs who are not willing to assime any cleanup respon-
sibilities will-be vigorously pursued. In the end, it may
prove to be more costly in transaction fees for the PRPs.
The case is still pending."”

In short, the Agency has demonstrated that it will comply
literally with §122(b)(1), requiring “all reasonable efforts
to recover the amount of such reimbursement under secticn
107 or under other relevant authorities” against nonsettling
parties. These case studies are clear indicators of the benefits
to PRPs of proactive negotiations with EPA and, of course,
the early estabhshment of an effective PRP negotiating
team

It He'lps to Ha\ie Early Involvement of a Mediator and
Technical Consultants

Often, it is ad\nsable for the PRPs to secure the services of
an experienced miediator (or a team of mediators) and com-
petent technical consultants as early as possible. These
professionals can contribute significantly to the discussions
between the parties prior to and after reaching an “agree-
ment in principle” with the Agency. An experienced me-
diator, such as a professional neutral factfinder, can assist
PRPs in allocating the responsibilities for the hazardous
waste problems at the site and, consequently, in allocating

15. Deeisic’m Document—Preauthorization of a CERCLA §111(a)
Cram—McAdoo Associates, Schuylkill County, Pennsylvania, 8
(June 16, 1987).

16. United States v. Alr Prodocts & Chemicals Corp., No. 87-7352
(E.D. Pa. June 2, 1588).

17. United States v. Alcan Alummum, Inc., No. 88-4970 (E.D. Pa. June
23, 1988).

[
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percentages among themselves of the total response costs
for the cleanup. The factnal basis for these percentages can
later assist the federal government in settling on a mixed
funding share, Competent technical consultants, due to their
specialized expertise, can assist PRPs in understanding and
responding to the highly technical issues at the site and can
provide assistance in developing a comprehensive applica-
tion for preauthorization.

Pursuant to §122(e)(3), to expedite settleinents and re-
medial actions, EPA may provide PRPs with a nonbinding
preliminary allocation of responsibility (NBAR) that allo-
cates responsibility and percentages of the response costs
among PRPs. The PRP steering committee, however, can
hire an experienced mediator to provide the equivalent of
an NBAR during the negotiation phase to assist in resolving
differences among the PRPs. For example, the private PRPs

ENVIRONMENTAL LAW REPORTER

at the Army Creek Landfill site"in New Castle County,
Delaware, hired two mediators to work as a team. In our
capacity as mediators, we provided the following services:
(1) recommending a private investigation firm experienced
in Superfund cases and managing their investigation, which
was designed to identify additional PRPs who could be
invited to participate in the ongoing settlement discussions
with EPA or, if they declined, to advise EPA of the results
of the PRP search; (2) meeting separately with the disputants
to hear more about their conceins; (3) functioning as neutral
factfinders in reviewing confidential hazardous waste dis-
posal information, confidential business information, and
internal company documents and materials presented by
the PRPs; (4) serving as message carriers between and
among the disputants; (5) serving as a laison to the EPA
Region TII enforcement staff, and to the public sector PRP
(New Castle County); (6) suggesting “‘trades” or “‘pack-
ages” that met the needs of all the parties; (7) meeting
separately with the disputants to discuss, in our view, the
relative position of each of their companies with respect to
their percentage of the total costs of the cleanup based on
their waste-in lists, and the volume and the toxicity of the
hazardous wastes disposed; and (8) providing all the dis-
putants with a proposed cost allocation. We were also pre-
pared to assist the PRPs with: (1) managing joint factfinding
when highly technical matters were involved; (2) partici-
pating as neutrals in the settlement discussions with EPA;
and/or (3) helping the disputants hold each other to their
commitments by playing a monitoring role on behalf of the
PRP group, as a whole. Thus, with the Army Creek Landfill
site as an example, mediators can be especially useful to
PRP steering committees or negotiating committees, or
both, when pursuing a mixed funding settlement agreement.

Competent technical consultants can provide services that
are equally valuable to the PRPs. Again, the PRPs at the
Army Creek Landfill site retained the services of a consult-
ing firm that assisted the PRPs tremendously in their set-
tlement discussions with EPA on the vast array of technical
issues at the site. Typically, technical issues may include
geotechnical, electrical engineering, mechanical engineer-
ing, structural engineering, and field survey matters. Since
a successful application for preauthorization will result in
the PRPs conducting the remedial design/remedial action,
the technical consultants may also be responsible for per-
forming a myriad of tasks including: (1) evaluating and
interpreting technical data, such as treatability data and
geotechnical investigations; (2) collecting and evaluafing
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additional data for the design phase; and (3) identifying
critical technical requirements and activities' where quality
may be at risk. ' : o o

The public and private PRPs at the Army Creek Landfill
site submitted separate applications for preauthorization.
The Agency issued the PDD for New Castle County on
September 27, 1990, and agreed to reimburse the county
in an amount not to exceed $2 million, or 40 percent, for
the reasonable and necessary eligible response costs to pimp
and treat the contaminated groundwater. Also, on Septem-
ber 27, 1990, the Agency issued the PDD for the private
PRPs and agreed to reimburse the PRPs in an' aiount not
to exceed $1.976 million or 10 percent for the reasonable
and necessary eligible response costs to construct a cap and
to control the sediment and any soil erosion. At this writing,
a consent decree with the PDDs attached has not yet been
approved-by the district court of Delaware.

Pitfalls of Preauthorization

When PRPs negotiate a mixed funding settlement agree-
ment with EPA, they are responsible for the adequacy of
the remedial design and, ultimately, the implementation of
the remedies specified. EPA says:

An approval of any of the Remedial Design work ele-
ments at any stage by EPA in no way guarantees the
success or failure of the ultimate remedy. This is analo-
gous to a city issuing a building permit to a developer for
construction of a building. The permit does not guarantes
the building will be stmeturally sound, it merely indi--
cates compliance with the minimum design eriteria and
standards of the city for such buildings. The soundness
of the building’s construction is still the complete re-
sponsibility of the owner. Similarly, EPA review and
approval of a PRP’s work plan or design merely assesses
their acceptability with regard to Remedial Action goals
in accordance with the ROD and the Settlement Agree-
ment. It does not wartant that the specified performance
standards will be met,”

Athough the Agency approves the remedial design, the
PRPs are responsible if the remedial design proves inade-
quate or the remedial action fails to respond to the hazardous
waste problems at the site. The PRPs are, nonetheless, still
responsible for responding to the release and are legally
responsible for complete site remediation as specified in
the consent decree and the PDD. '

Moreover, the PRPs must comply with all applicable
federal, state, and local laws, regulations, and cleanup stand-
ards and requirements, and must meet all performance
standards, terms, and conditions specified in the PDD and
the consent decree. From the point of view of the PRPs,
they assume a heavy burden since EPA’s role is now re-
stricted to only ensuring that (1) the remedies are protective
of human health and the environment during the course of
the remedial action actjvities; and (2) the remedial action
is conducted in accordance with all of the terms and con-
ditions of the consent decree and the FDD.

PRPs should also be familiar with EPA regulations and
programs to speed the preauthorization process. At ICF
Incorporated, my project team, at EPA’s request, re-

18. Interim Final Guidance on EPA Oversight of Remedial Designs and

Remedial Actions Performed by Potentially Responsible Parties,
OSWER Directive 5355.5-01, at 4-4 to 4-5 (Feb. 1990).

[
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viewed almost all of the draft applications for preautho-
rization, submitted by various PRP groups when the
Agency’s mixed funding program was still in its embry-
onic stage of development. These draft applications for
preauthonzatlon required considerable modification
since the parties or their consultants did not understand
the national contingency plan, or EPA regulations and
prograins. Many times the draft applications were re-
turned to the PRPs with lengthy comments. Unfortu-
nately, this delayed the Agency’s decision to preanthorize
the proposed PRP-conducted response actions and caused
the PRPs to absorb additional costs in revising and re-
submitting the applications’ for Agency review and ap-
proval. In some instances, it may have even discouraged

NEWS & ANALYSIS

21 ELR 10657

the PRPs from resubmitting the application for pre-
authorization.

Conclusion

In conclusion, both the Agency and PRPs should realize
that PRPs are, indeed, looking to settle cases and avoid
costly litigation, and that the Agency cannot litigate every
Superfund case. Mixed funding settlements can be an
excellent compromise, but, as a settlement tool, mixed
funding has not been used effectively or frequently
enough by EPA and PRPs. But, with more cxpcrience
mixed funding holds great promise for speedmg environ-
mental cleanups at Superfund sites.



