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SUMMARY

Communities around the world are seeking to acknowledge nature’s rights through legal tools and litiga-
tion. This Article provides an overview of recent developments in earth law movements, including Rights of
Nature, Rights of Rivers, and Ocean Rights, and considers the potential impacts these ecocentric conservation
measures could have on Indigenous peoples and local communities. It summarizes the three most prominent
methods of navigating these movements, and highlights the ways in which each method may serve to promote
earth law, while continuing to consider small-scale communities that depend upon natural resources.

Cultures and laws are transforming to provide a power-
ful new approach to protecting the planet and the species
with whom we share it. Around the world, more and more
laws are being passed recognizing that ecosystems have
legally enforceable rights. And if nature has rights, then
humans have responsibilities.'

arth and its living beings (including ecosystems, spe-
cies, plants, microorganisms, animals, and abiotic
components)® are threatened by climate change and
development, resulting in inequitable and unjust distribu-
tions of burdens. Communities around the world now seek
to promote, respect, and protect the earth by acknowledg-
ing nature’s rights through legal tools and litigation for the
health of current and future generations.’ The changes in
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nature driven by humans’ social values and use of land and
oceans result in both direct and indirect impacts contribut-
ing to climate change, pollution, and invasive species.* The
negative impacts result in a need for earth law to be applied
as a mechanism to protect ecosystems and to reverse bio-
diversity loss.> Earth law is a philosophy of law proposing
new legal mechanisms through movements, including the
Rights of Nature, Rights of Rivers, and Ocean Rights, to
help encourage recognition of the inherent environment
and balance the needs of humans.s

Ecosystem destruction also threatens human legal,
social, and ethical rights. Although there are current legis-
lative strategies to address threats, they do not always result
in solutions to environmental injustice and environmental
racism. In some cases, today’s national and state constitu-
tions further promote colonialism, racism, and anthropo-
centric ideologies.” Through earth law movements, those
threats are evaluated and confronted in legal and policy
mechanisms. Earth law works to emphasize the impor-
tance of tackling the global ecological crises,® and seeks
to promote sustainable development to reduce impacts on

4. Convention on Biological Diversity, Kunming-Montreal Global Biodiversity

Framework, UN. Doc. CBD/COP/15/L.25, at 4 (Dec. 18, 2022), https://

www.cbd.int/doc/c/e6d3/cd1d/daf663719203902a9b116¢34/cop-15-1-25-

en.pdf [hereinafter Kunming-Montreal Global Biodiversity Framework).
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communities threatened by climate change and various
human impacts.’

Although humans have rights to healthy environ-
ments and the maintenance of sustainable environments,
the environment itself also needs rights to exist, thrive,
and evolve.” Earth law" is a philosophy of law. Its envi-
ronmental movements work to protect the future by
addressing the interconnected and inextricable relation-
ship between humans and ecosystems (such as water, air,
land, and wildlife) and highlight nature’s intrinsic value.®
It promotes the nexus of equity and conservation while
declaring that the environment has inherent fundamental
rights.” Earth law has a holistic and improvement-based
approach perspective.*

This Article explains earth law’s national and interna-
tional legal provisions,” among other legal instruments.
Earth law movements incorporate various environmental
legal rights, representation, governance principles, deci-
sionmaking, cost-benefit analyses, evolution acceptance,
and more.'s

We also review the inequitable distributions of burdens
associated with negative environmental impacts. Human
interactions with the environment and biotechnology have
negative impacts leading to the global land surface experi-
encing degradation of about 23%."” Such impacts result in
pollution, ocean acidification, deforestation, sea-level rise,
temperature increase, extreme weather, mass migration,
extinction, and climate change. There are a variety of risks
due to this degradation, like crops that experience pollina-
tor loss and hundreds of millions of people who experience
extreme floods and exacerbated impacts from hurricanes
due to the loss of coastal habitat protection.® Political
and societal initiatives will help raise awareness about the
impact of consumption on nature, and will lead to protec-
tion of local environments and communities while promot-
ing sustainable economics and restoring destructed areas.”
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Part I reviews the purposes and strategic considerations
of earth law’s various movements, and raises awareness
about potential obstacles. Part II highlights how Rights of
Nature encourages promoting Water Rights (Part III) and
Ocean Rights (Part IV), and protecting environments and
communities through the implication of rights, laws, and
litigation. The discussion highlights the synergy of eco-
system equity and conservation by addressing increasing
concerns about the well-being of communities threatened
by climate change, pollution, recreation, and development.

Recognizing the competing demands for preservation
and avoiding inequitable burdens on Indigenous and local
communities, Part V recommends leveraging these rights-
based movements through governance implementation
and organizational developments to protect the integrity of
the marine environment and the communities that depend
on it. Part VI concludes.

l. Earth Law

Earth law* movements emphasize balancing human needs
with the needs and lives of other species and ecosystems,
as life on earth is interdependent and interconnected. The
relationship between nature and humans must be healthy
and equitable.”” Recognizing the environment as a living
entity with inherent rights increases the understanding
that the environment should be afforded representation
and democratization. Due to the complexity of ecosystems
and continued evolvement, earth law movements are pro-
ductive and informative frameworks recognizing ecosys-
tems’ rights and well-being.”

Earth law movements have missions to equally respect
humans and the environment by acknowledging inherent
rights, including culture, life, autonomy, adequate food
resources, access to naturally occurring sources, fights
against pollution, and freedom from conditions causing
mental and physical pain.”» Rights-bearing entity declara-
tions are a recognition of the inseparable human-nature
relationship.”* These declarations recognize that environ-
ments are sacred; all living entities should possess fun-
damental rights (specific to the different needs of species
and ecosystems), and each entity should have the right to
secure legal standing in courts.” “[TThis not only requires
complying with the scientific evidence of dependency of
humanity on nature but forces the conservation commu-
nity to analyze its concept of nature and clarify the ethical
grounds for valuing life.” The concept is rooted within

20. Earth law is also referred to as “carth jurisprudence” and “wild law.”

21. See Press Release, Earth Law Center, supra note 9.

22. Grant Wilson & Darlene May Lee, Rights of Rivers Enter the Mainstream, 2
Ecorocicar Crrizen 183 (2019), available ar https:/[www.ecologicalciti-
zen.net/pdfs/v02n2-13.pdf.

23. See Bender et al., supra note 2, at 2.

24. Al Bergstein, Port Townsend City Council Recognizes Rights of Whales in WA,
Owympic Peninsura Env't News (Dec. 6, 2022), hteps://olyopen.com/
2022/12/06/port-townsend-city-council-recognizes-rights-of-whales-in-wa/.

25. Id.

26. See generally Claudio Campagna et al., Sustainable Development as Deus ex
Machina, 209 BrorocicaL CONSERVATION 54 (2017), available at https://
linkinghub.elsevier.com/retrieve/pii/S0006320717301362.
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a framework based on natural law and science and with
respect for the intrinsic value of the environment as the
decisionmaking takes place.”

A.  Purpose of Earth Law

Earth law is a body of law inclusive of the environment’s
values.” The purpose is to enhance healthy biodiversity,
identify the related damages, and balance the connections
to humans.? It holds accountable those who are violat-
ing the human and ecosystem communities’ rights to a
healthy environment.®

Rights of Nature, Ocean Rights, and Rights of Riv-
ers are carth law movements in the forms of governance
frameworks intended to help protect human and nonhu-
man communities. Most environmental statutes do not
allow ecosystems, nor any other nonhuman being, to have
statutory claims or to sue.” For the past several decades,
environmental regulatory systems have involved anthro-
pocentric” governance systems, which ultimately legalize
harmful activities and destruction of health and well-being
of nature.” However, earth law movements work toward
extending coverage by complementing, not replacing, the
existing laws.*

New legislation is being implemented around the world
to recognize nature’s rights and authorize its legal stand-
ing.” When implemented, these frameworks do not inter-
fere with private-property rights; rather, property owners
are regulated to not cause “substantial harm” to all who live
and depend on the property’s resources.* The legal changes
recognizing earth law have the potential to be mechanisms
for protecting and speaking for ecosystems and species.”

Existing legal responses to environmental degrada-
tion focus only on the environmental decline rather than
proactively working to avoid degradation.’* In the United
States, ambitious federal environmental protection laws

27. See Bergstein, supra note 24; see Universal Declaration of the Rights of Riv-
ers, supra note 16; see Wilson & Lee, supra note 22.

28. See Bender et al., supra note 2.

29. See Natures Dangerous Decline, supra note 17.

30. Cormac CULLINAN, WiLD Law: A MaNIFESTO FOR EARTH JUSTICE (2d ed.
2011).

31. Lindsey Schromen-Wawrin, Representing Ecosystems in Court: An Introduc-
tion for Practitioners, 31 TuL. Env't L.J. 279, 290 (2018):

[Federal Rule of Civil Procedure 17(b)] provides rules for determin-
ing who has capacity to sue and be sued. It provides specific rules
for individuals and corporations, then states that “for all other par-
ties, by the law of the state where the court is located.” Obviously,
these rules do not contemplate ecosystems as parties.

32. Anthropocentrism regards the environment as property used for the
human benefits of livelihood, businesses, resources, and other human-
centric means.

33. See RigHTs oF Nature FAQ), supra note 10, at 1.

34. See Schromen-Wawrin, supra note 31.

35. There are corporations and other nonhuman entities who are legally identi-
fied as legal persons and have rights. See Stilt, supra note 8.

36. Tilo Wesche, Who Owns Nature? About the Rights of Nature, 65 Estupios
DE FiLosoria 49 (2022), available at https://doi.org/10.17533/udea.
ef.347573; PETER D. BURDON, EARTH JURISPRUDENCE: PRIVATE PROPERTY
AND THE ENVIRONMENT (2014).

37. See Wilson & Lee, supra note 22.

38. See CULLINAN, supra note 30; see RicHTs OF NATURE FAQ), supra note 10,
ac 1.
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were enacted in and around the mid-20th century® to
address environmental harm. Unfortunately, these regu-
latory approaches simply manage the exploitation of nat-
ural resources to ensure the protection of human health
and safety but, in most instances, still leave the envi-
ronment and disproportionately impacted communities
more degraded.® Earth law is a new paradigm working
to shift the burden of proof to those harmful activities.*
Earth law intends to motivate the implementation of
protection to proactively prevent harm and damages and
to restore environmental health, rather than implement
reactive responses.

A recurring question is how far and in which direction
the law should go to incorporate the belief in nature rights.
These rights movements give human and nonhuman spe-
cies justice. Both are represented and accounted for in the
decisionmaking procedures under legal personhood or legal
guardianship.® Legal personhood rights seek to improve
the ecosystem’s quality, quantity, and integrity to protect
the health and safety of plants, wildlife, and humans. Legal
personhood refers to entities that are treated as a person
for limited legal purposes,” but is not synonymous with
“human.” It focuses on the “allocations of rights under
the law, asking who counts under our law.”s

Legal guardianship,® or trusteeship, of a voiceless,
rights-bearing entity comes from a third party” with the
responsibility to defend, protect, and enforce rights of the
environment they are representing.® Legal guardians act
in nature’s best interest, provide a voice, oversee the pay-
ments recovered from damages, enforce the resolution
needed for full restoration, and represent the nonhuman
entity in legal proceedings and before government bod-

39. See, e.g., Federal Water Pollution Control Act, Pub. L. No. 80-845, 62 Stat.
1155 (1948) (revised by later amendments into the Clean Water Act, 33
U.S.C. §1251 (1977)); Air Pollution Control Act, Pub. L. No. 84-159, 69
Stat. 322 (1955); Clean Air Act, Pub. L. No. 88-206, 77 Stat. 392 (1963)
(totally revised by later amendments); Wilderness Act, Pub. L. No. 88-577,
78 Stat. 890 (1964); Motor Vehicle Air Pollution Control Act, Pub. L. No.
89-272, 79 Stat. 992 (1965); Federal Coal Mine Health and Safety Act,
Pub. L. No. 91-173, 83 Stat. 742 (1969); Endangered Species Act, Pub. L.
No. 93-205, 87 Stat. 884 (1973).

40. See Federal Water Pollution Control Act, Pub. L. No. 80-845, 62 Stat. 1155
(1948) (revised by later amendments into the Clean Water Act, 33 U.S.C.
§1251 (1977)); Air Pollution Control Act, Pub. L. No. 84-159, 69 Stat.
322 (1955); Clean Air Act, Pub. L. No. 88-2006, 77 Stat. 392 (1963) (totally
revised by later amendments); Wilderness Act, Pub. L. No. 88-577, 78 Stat.
890 (1964); Motor Vehicle Air Pollution Control Act, Pub. L. No. 89-272,
79 Stat. 992 (1965); Federal Coal Mine Health and Safety Act, Pub. L. No.
91-173, 83 Stat. 742 (1969); bur see Endangered Species Act, Pub. L. No.
93-205, 87 Stat. 884 (1973).

41. See generally Wilson & Lee, supra note 22.

42.  See CULLINAN, supra note 30.

43. Cornell Law School: Legal Information Institute, Legal Person, https:/Iwww.
law.cornell.edu/wex/legal_person (last updated June 2023).

44. People ex rel. Nonhuman Rights Project, Inc. v. Lavery, 998 N.Y.S.2d 248
(N.Y. App. Div. 2014).

45. Id.

46. A “guardian” has the legal authority and duty to care for another person or
property. BLack’s Law DicrioNary (11th ed. 2019).

47. Third parties include citizens, local politicians or a governmental entity, en-
vironmental organizations or activists, eco-lawyers, researchers, scientists,
Indigenous communities, individuals, or others.

48. See Ricuts oF NaTURE FAQ), supra note 10, at 2.
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ies.* Incorporating environmental rights does not impact
the recognition of the current legal rights held by humans
and corporations. These personifications are set out to ade-
quately protect nature and allow ecosystems to have statu-
tory representation.

Earth law’s framework elevates and promotes the pro-
tection of nature’s rights under the law. Its purpose is
to incentivize cosmobiocentric approaches to the living
while recognizing the failure of human rights protection®
to address nature’s interests.” It provides an emphasis on
environmental justice by encouraging fair treatment and
meaningful involvement. Additionally, environmental
justice” addresses equalizing the rights of all humans and
communities, including Indigenous people, people in vul-
nerable situations, and local communities, and seeks to
promote equity for groups based on age, gender, race, dis-
abilities, and political power.” Traditional knowledge and
best available science set precedent for how laws and regu-
lations should be amended to protect future generations of
humans and ecosystems to function interconnectedly and
to promote successful interdependence.

B.  Indigenous Peoples and Local Communities

Indigenous peoples and local communities (IPLCs) are
ethnic groups conserving and protecting land and sacred
spaces from time immemorial. Traditional cultures and
Indigenous communities often consider humans to be part
of nature rather than property owners of nature, and live
in an interconnected environment between people and
nature.”* Indigenous people make up 5% of the global pop-
ulation and protect 80% of the world’s remaining biodi-
versity.”” More than one-quarter of earth’s land is physically
owned, managed, used, or occupied by Indigenous people;
some of which is formally protected and some of which
remains terrestrial with very low human intervention.>
IPLCs are communities with the most biodiverse space
left on earth because of their effective stewardship of the
land and ocean. IPLCs, who recognize their relationships
with nature in terms of “rights,” have significantly contrib-
uted to the framework of earth law.” They note that identi-
fication, culture, spirit, and lifeways of IPLCs are grounded

49. See Universal Declaration of the Rights of Rivers, supra note 16, at 3;
RicHTs oF Nature FAQ), supra note 10, at 2.

50. Human rights have inequity in need of reconsideration. Involvement in
environmental governance increases the quality of life and influences the
goals of global resource sustainability. See Natures Dangerous Decline, supra
note 17.

51. See generally Press Release, Earth Law Center, supra note 9.

52. U.S. Environmental Protection Agency, Learn About Environmental Justice,
hetps://www.epa.gov/environmentaljustice/learn-about-environmental-
justice (last updated Aug. 16, 2023).

53. See generally Press Release, Earth Law Center, supra note 9.

54.  See Stilt, supra note 8.

55. Angelo Villagomez et al., 5 Ways Scientists, NGOs, and Governments Can
Support Indigenous-Led Conservation, CTR. FOR AM. PROGREss (Dec. 13,
2022), https:/[www.americanprogress.org/article/5-ways-scientists-ngos-and-
governments-can-support-indigenous-led-conservation/.

56. See Natures Dangerous Decline, supra note 17.

57. See Stilt, supra note 8.
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in biodiversity.* IPLCs’ traditional ecological knowledge
centers their values in conservation and continued advo-
cacy for their communities and nature.” Indigenous peo-
ples and their communities promote and influence the
application of free, prior, and informed consent (FPIC)
that improves fair and equitable sharing of benefits in man-
aging strategies with local communities.®

There are concerns that governments implement envi-
ronmentally focused goals at the expense of IPLCs’ territo-
rial and land use rights. The expansion of environmental
conservation always has the potential to result in a limi-
tation of the rights of IPLCs and their contributions.
For example, Indigenous representatives involved in an
Ecuadorian constitutional amendment process acknowl-
edged both the benefits and disadvantages of the Rights
of Nature implementation.® The Indigenous peoples were
worried that the amendment would block their access to
natural resources upon which they rely.*

Earth law movements have the potential to be threat-
ening. These rights movements for land and water could
lead to a violation of IPLCs’ territorial and land rights,
as IPLCs’ cultures and livelihoods are embedded in the
space.* Although different IPLCs have different cultural
and spiritual beliefs and practices, they share valued holis-
tic and human-incentivized views of nature.®

Indigenous communities are stewards of land, waters,
and wildlife. However, not all Indigenous peoples use the
term “rights” to express the interconnectedness of humans
and the environment.® Indigenous peoples’ relationship
to land and water is a critical acknowledgment to develop

58. Campaign for Nature, Indigenous Peoples and Local Communities—Essential
Partners in Protecting at Least 30% of the Planet by 2030, https://www.cam-
paignfornature.org/indigenous-peoples (last visited Sept. 16, 2023).

59. See Villagomez et al., supra note 55.

60. See id.; Len Necefer, The Federal Government Has a Long History of Stealing
Land From Tribes. But CoManagement Is a Step in the Right Direction, OuT-
sipE (Dec. 13, 2022), https://www.outsideonline.com/adventure-travel/
news-analysis/government-tribes-co-management/.

61. See Villagomez et al., supra note 55; Necefer, supra note 60. Environmental
conservation efforts, like reducing emissions from deforestation and for-
est degradation (REDD+), may not be suitable market-based options for
IPLCs, as climate action efforts could result in IPLC detriment. Beatriz Gar-
cia et al., REDD+ and Forest Protection on Indigenous Lands in the Amazon,
30 RECIEL (AmazoN RAINFOREST) 207 (2021), available ar https://doi.
org/10.1111/reel.12389; Forest Equity: What Indigenous People Want From
Carbon Credits, YALE ENv'T 360 (Dec. 15, 2022), https://e360.yale.edu/fea-
tures/levi-sucre-romero-indigenous-lands-carbon-credits; Levi Sucre & Fer-
min Chimatani, Carbon Credit Rule-Makers Must Engage Indigenous People,
Crimate HoME NEws (Mar. 28, 2023), https://www.climatechangenews.
com/2023/03/28/carbon-credit-rule-makers-must-engage-indigenous-peo-
ple/; Nina Kantcheva, Indigenous Peoples and Climate Finance for the Forest
Sector, UN-REDD ProOGRAMME (June 3, 2022), hteps://www.un-redd.org/
post/indigenous-peoples-and-climate-finance-forest-sector.

62. Rogelio Luque-Lora, Chiles Social Uprising and Constituent Process: Toward
a More-Than-Human Understanding, 13 ]. ForR & ABoUT Soc. MOVEMENTS
323 (2021), available ar https://www.interfacejournal.net/wp-content/up-
loads/2022/03/Interface-13-2-Luque-Lora.pdf.

63. Maria Akchurin, Constructing the Rights of Nature: Constitutional Reform,
Mobilization, and Environmental Protection in Ecuador, 40 Law & Soc. IN-
QUIRY 937, 968 (2015), available at https://doi.org/10.1111/1si.12141; see
Luque-Lora, supra note 62.

64. Noah Sachs, A Wrong Turn With the Rights of Nature Movement, Geo. ENV'T
L. Rev. (forthcoming 2023), available at https://papers.ssrn.com/sol3/pa-
pers.cfm?abstract_id=4402290.

65. Seeid.

66. See Bender et al., supra note 2, at 2.

53 ELR 10841



Copyright © 2023 Environmental Law Institute®, Washington, DC. Reprinted with permission from ELR®, http://www.eli.org, 1-800-433-5120.

through legal approaches and implementations.” The same
applies to their relationship with earth law movements.
There are situations where governments have failed to pro-
tect, respect, and implement productive interactions and
environmental justice relationships between humans and
the environment.®

C.  Challenges of Earth Law

Earth law movements face several challenges in seeking to
fulfill their objectives. There are conflicting interests and
difhculties in appointing appropriate guardians to incorpo-
rate property and commercial interests, which are known
to complicate enforcing earth law, and to factor in con-
siderable local community rights needed to progressively
apply the law.® Although earth law movements are pro-
moted for the ability to provide respect, protection, and
ecological governance, some people predict that the move-
ments will restrict access to natural resources and become
another branch of environmental racism.” There are ques-
tions about which rights nature should have and how to
conceptualize, recognize, and conduct those rights.”

The more the earth law movement concept is applied
and utilized, the more normalized it will become in the
global community. It will help build international legal
norms and provide the political will for solutions to all
the interconnected global problems.” If earth’s ecosystems
secure legally enforceable rights, then humans have the
responsibility to protect and respect these rights.”” Most of
these earth law movements will aim to focus on positively
addressing ecosystem, social justice, and human rights
concerns that would be impacted by these approaches.

Il. Rights of Nature

Rights of Nature is a leading movement under earth law,
and is the foundation for other rights movements, like
Rights of Rivers and Ocean Rights. Rights of Nature is
based on an ecocentrism theory of the integrity of all com-
ponents of the ecosystem, including biocentrism (value in
living things) and zoocentrism (value in animals).” The
rights-based approach (RBA) applied to nature seeks to
recognize the rights of all species, biocultural rights, and
other rights for generations to come.” Rights of Nature’s
RBA supports change and enables conditions of all liveli-

67. Seeid.

68. Id.

69. See generally Wilson & Lee, supra note 22.

70. Grant Gutierrez, Western Washington University, Environmental Justice and
River Restoration in Puget Sound, VIMEO, https://vimeo.com/804501166.

71. See Luque-Lora, supra note 62.

72.  See generally Wilson & Lee, supra note 22.

73. See Boyp, supra note 1.

74. Paul Cryer etal., Why Ecocentrism Is the Key Pathway to Sustainability, MAHB
(July 4, 2017), https://mahb.stanford.edu/blog/statement-ecocentrism/.

75. EartH LAw CENTER ET AL., RECOMMENDATION: RiGHTS OF NATURE IN
THE PosT-2020 GLOBAL Brop1versiTY FRAMEWORK (2021), https://staticl.
squarespace.com/static/55914fd1e4b01fb0b851a814/t/614a1113b59170
7960e3266¢/1632244021740/CBD_Recommendation_Final+%281%29.
pdf [hereinafter CBD RECOMMENDATION].
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hoods through protection, restoration, and promotion of
biodiversity.* The Rights of Nature advocates argue that
current environmental governance fails to provide suffi-
cient environmental protection, and the Rights of Nature
initiative can be an effective way to improve it.”

Advocating on behalf of living beings in the legal sys-
tem will work to protect and promote their interests and
will provide education about their cognitive, emotional,
and physiological values and capacities.” Rights for living
beings seek to recognize and identify well-being, imple-
ment enforcement mechanisms to protect, and establish
appropriate remedies.”

A.  Purpose of Rights of Nature

The purpose of Rights of Nature is to serve as an ecocentric
RBA that acknowledges the interconnectedness of all liv-
ing beings—flora and fauna—on the planet. It is a global
movement focusing on earth governance by addressing
processes and decisionmaking across all institutional lev-
els and finding an equitable intermediate ground between
humans and nature. It integrates specifically to community
needs depending on the location’s ecosystems, rather than
a single overarching concept applied universally. Rights of
Nature is not intended to prevent the taking of nature’s
resources, but rather to prevent the destruction of the envi-
ronment’s health and to regenerate the integrity of ecosys-
tems and restore biodiversity.*

There are four defining characteristics of Rights of
Nature: (1) rights (nature is a rights-bearing entity); (2) con-
nectivity and the primacy of life (nature elements, includ-
ing humans, are interconnected and ensure the ongoing
health of life-supporting ecosystems with a societal goal);
(3) reciprocity (human use requires respect, restoration,
and regeneration through a variety of maintenance mecha-
nisms); and (4) representation and implementation (human
responsibilities are executed and require humans, in addi-
tion to States, to speak for nature).*

The Rights of Nature movement has the goal of develop-
ing a sustainable society that respects nature.” Nature not
only has its ecosystem functions, but is a service provider,
as humans depend on it as a resource. Humans extract eco-

76. See generally id.

77. See Luque-Lora, supra note 62 (noting that a widely regarded essay on
Rights of Nature by Godofredo Stutzin, a well-known Chilean lawyer and
environmentalist, opens with the claim that these legal reforms are a matter
of “practical necessity”).

78. Kathy Hessler & Amy P. Wilson, Making Waves: Changing the Status Quo for
Aquatic Animals, LEw1s & CLARK L. ScH. (Mar. 25, 2021), https://law.lclark.
edu/live/news/45584-making-waves-changing-the-status-quo-for-aquatic.

79. See Bender et al., supra note 2, at 8.

80. See Press Release, Earth Law Center, supra note 9; see Stilt, supra note 8.
Many nations, including Spain, France, Portugal, Greece, and Finland, are
expanding legal rights for humans to highlight their right to a healthy envi-
ronment. See RiHTs oF NATURE FAQ), supra note 10, at 2.

81. Harriet Harden-Davies et al., Rights of Nature: Perspectives for Global Ocean
Stewardship, 122 MARINE PoL’y 104059 (2020), available at https://linkin-
ghub.elsevier.com/retrieve/pii/S0308597X20303365.

82. Marsha Jones Moutrie, The Rights of Nature Movement in the United States:
Community Organizing, Local Legislation, Court Challenges, Possible Lessons,
and Pathways, 10 ENv'T & Earta L.J. 5 (2020).
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system services from the natural environment, including
food, drinks, medicines, protection from natural disasters,
clean air and water supply, renewable and nonrenewable
energies, cultural inspiration, and recreation.®

However, only 15.1% of the land is currently protected.*
Unlawful and arbitrary natural environmental destruction
is causing widespread, long-lasting, and egregious offenses
to the environment.* Oil spills, plastic pollution, overfish-
ing, and industrial fishing cause damages to oceans; arson,
mining, hunting, logging, farming, and agriculture cause
deforestation; and chemicals, mining,* and hydraulic frac-
turing cause water and soil pollution.” Rights of Nature
laws have fought, and continue to fight, against those who
plan projects or activities that threaten negative impacts on
nature conservation and violate the substantive and proce-
dural rights protected by governance.®

Rights of Nature is also used as an environmental justice
tool to help mitigate the unsustainable practices negatively
impacting the health and well-being of marginalized com-
munities.® Lawsuits will set a precedent for governments
on conservation and draw attention to environmental
justice issues that marginalized communities encounter.”
Rights of Nature is expected to conserve the world more
effectively than in the past. Canada, Mexico, Panama, Bra-
zil, the United States, France, Colombia, Pakistan, Bangla-
desh, Bolivia, India, New Zealand, Ecuador, and Uganda
are taking legal, administrative, and policy measures to
require respect and protection for a safe, clean, healthy, and
sustainable environment.”

Other national, state, regional, and local initiatives
include law and regulation in the form of state and national
constitutions, local resolutions, conservation amendments,
treaties, community-based public support, and resource-
user management. There is an expectation that leaders pass
legislation, judicial rulings, constitutional amendments,
and other policy initiatives to compel citizens, corpora-

83. Additionally, nature provides humanity with clean air, natural carbon stor-
age, flood defense, erosion controls, and pollination. A coastal example of an
ecosystem service is the natural flood protection that coastal wetlands pro-
vide shorelines. Food and Agriculture Organization of the United Nations,
Ecosystem Services and Biodiversity (ESB), https:/[www.fao.org/ecosystem-
services-biodiversity/en/ (last visited Sept. 16, 2023); see Kunming-Montreal
Global Biodiversity Framework, supra note 4, at 4.

84. Eric Dinerstein et al., A “Global Safety Net” to Reduce Biodiversity Loss and
Stabilize Earth’s Climate, 6 Sc1. ADVANCES eabb2824 (2020), available at
https://www.science.org/doi/10.1126/sciadv.abb2824.

85. Iberdrola, Ecocide, https://www.iberdrola.com/sustainability/ecocide (last
visited Sept. 16, 2023).

86. Mining processes are usually conducted in deep seabed around 200 meters or
more below the surface. The mining processes could disturb animal breeding
grounds, create noise pollution, and be toxic to marine life. Esme Stallard,
Ocean Treaty: Historic Agreement Reached After Decade of Talks, BBC (Mar.
5, 2023), https://www.bbc.com/news/science-environment-64815782.

87. See Iberdrola, supra note 85.

88. See CBD RECOMMENDATION, supra note 75.

89. United Nations Department of Economic and Social Affairs, Implementa-
tion of the Rights of Nature in Aruba (Possibly in the Constitution), https://
sdgs.un.org/partnerships/implementation-rights-nature-aruba-possibly
-constitution (last visited Sept. 16, 2023).

90. Tiffany Challe, 7he Rights of Nature—Can an Ecosystem Bear Legal Rights?,
Corum. CLmaTE ScH. (Apr. 22, 2021), https://news.climate.columbia.
edu/2021/04/22/rights-of-nature-lawsuits.

91. See Press Release, Earth Law Center, supra note 9.
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tions, and businesses to implement equitable procedures
to restore biodiversity and to create innovative natural
resource compromises.”

B.  History of Rights of Nature

The Rights of Nature movement first appeared in a consti-
tution in 2008, as Ecuador became the first State to recog-
nize the rights of Pachamama (World Mother, or Mother
Earth) in the country’s constitution as a means to protect
the State’s natural resources.” Article 17 states, “Nature,
or Pachamama, where life is reproduced and occurs, has
the right to integral respect for its existence for the main-
tenance and regeneration of its life cycles, structure, func-
tions, and evolutionary processes.”*

In 2010, Bolivia followed suit in recognizing Mother
Earth by enumerating rights to life, diversity of life, water,
clean air, equilibrium, restoration, and pollution-free liv-
ing in a piece of legislation known as the Ley de Derechos
de la Madre Tierra, or Law of Mother Earth.” Bolivia also
hosted the World People’s Conference on Climate Change
and the Rights of Mother Earth with a mission to draft the
Universal Declaration of the Rights of Mother Earth as an
approach for sustainable development.”

However, the idea of affording great respect to the rights
of Mother Earth originated long before major world leaders
introduced it into their governance initiatives.” Distinct
from common western colonial worldviews, many Indig-
enous communities view humans as being a part of nature,
both equal and independent, which in turn provides an
impetus to care for and better honor nature.”

Before Ecuador recognized Rights of Nature in its
constitution,” there were few scholarly works and local ordi-
nances that called for the recognition of Rights of Nature
to protect natural resources from human-made impacts.'*
In the United States, Rights of Nature-based ideology in
scholarship traces its origins to Christopher Stone’s book
Should Trees Have Standing? Law, Morality, and the Envi-
ronment, which proposed that natural resources should
have redress for human-made harms in the court system."
Stone’s work, on which many other scholars, activists, and
lawmakers have relied in promoting Rights of Nature prin-

92. See CBD RECOMMENDATION, supra note 75.

93. See Challe, supra note 90.

94. See Stilt, supra note 8; CONSTITUCION DE La REPUBLICA DEL Ecuapor
[ConstrTuTIiON] 2008, art. 71, translated in WorLD CONSTITUTIONS IL-
LusTRATED (Jefri Jay Ruchti ed., Maria del Carmen Gress & J.J. Ruchti
trans., 2018).

95. Ley de Derechos de la Madre Tierra [Law of the Rights of Mother Earth],
Ley 071 (2010) (Bol.); WorLp ProrLe’s CONFERENCE ON CLIMATE
CHANGE AND THE RiGHTS OF MOTHER EARTH, UNIVERSAL DECLARATION
oF THE RiGHTS OF MOTHER EARTH (2010).

96. See RigHTs OF NATURE FAQ), supra note 10, at 3.

97. MalloryJang, Rights of Nature and Indigenous Peoples: Navigating a New Course,
PeTER A. ALLARD ScH. L. (Sept. 2, 2021), https://allard.ubc.ca/about-us/
blog/2021/rights-nature-and-indigenous-peoples-navigating-new-course.

98. See id.

99.  See generally id.

100. Community Environmental Legal Defense Fund, Rights of Nature: Timeline,
heeps://celdf.org/rights-of-nature/timeline/ (last visited Sept. 16, 2023).

101. See CurisToPHER D. STONE, SHOULD TREES HAVE STANDING? LAaw, Mo-
RALITY, AND THE ENVIRONMENT (3d ed. 2010).
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ciples, recognized that other nonhuman entities, such as
corporations, have standing in court to defend their legal
interests.” Stone further suggested that nature be treated
similarly to corporations.® However, this is not the cur-
rent reality for environmental advocates in court—instead,
they must attempt to establish standing using more cre-
ative methods. !

Around the same time that Stone pondered the ques-
tion of granting standing to trees, the U.S. Supreme Court
case Sierra Club v. Morton was decided.” In this landmark
case, the Sierra Club, an environmental organization based
in the United States, sued to block the development of a
ski resort in the Sierra Nevada Mountains.* Although
the Sierra Club was unable to prove that it had standing
because the advocates were outside the “zone of interest”
of those who could bring standing, Supreme Court Justice
William O. Douglas reasoned in a dissenting opinion that
natural resources should have personhood, just as certain
corporations do."”

The Rights of Nature movement would provide nature
with the same freedoms provided to corporations—that
is, it would be able to claim certain constitutional rights
and standing in the court systems as legal persons.* This
principle, which Stone and Justice Douglas articulated a
half century ago, continued to develop throughout the late
20th century and into today’s environmental protections
surrounding the Rights of Nature concept.™

Years after Stone’s work and Ecuador’s constitutional
recognition of Rights of Nature, many States and inter-
national organizations slowly began to build on Rights of
Nature, drawing from each other’s influences and existing
human rights treaties." In the past century, the following
States have implemented Rights of Nature protections into
their own laws and court systems: Bolivia," Colombia,

102. See id.

103. See id.

104. See, e.g., Sierra Club v. Morton, 405 U.S. 727, 2 ELR 20192 (1972); Center
for Biological Diversity v. University of N.C., No. 1:19-CV-1179, 2021
U.S. Dist. LEXIS 163459 (M.D.N.C. Aug. 30, 2021); Spokeo v. Robins,
578 U.S. 330 (2016).

105. See 405 U.S. 727.

106. See id.

107. See id. (Douglas, J., dissenting).

108. Ciara Torres-Spelliscy, Does “We the People” Include Corporations?, Hum.
Rrs.  Mac., https://www.americanbar.org/groups/crsj/publications/hu-
man_rights_magazine_home/we-the-people/we-the-people-corporations/
(last visited Sept. 16, 2023).

109. MiuNEA TANASESCU, UNDERSTANDING THE RiGHTS OF NATURE: A CRrTI-
caL INTRODUCTION 20, 24 (2022), https://library.oapen.org/bitstream/
handle/20.500.12657/53088/9783839454312.pdf.

110. For example, in drafting their resolution recognizing the rights of the Klam-
ath River, the Yurok Tribe drew from other similar tribal resolutions and
the United Nations Declaration on the Rights of Indigenous People (UN-
DRIP). Anna V. Smith, Some Indigenous Communities Have a New Way to
Fight Climate Change: Give Personhood Rights to Nature, MOTHER JONES
(Sept. 29, 2019), https://www.motherjones.com/environment/2019/09/
some-indigenous-communities-have-a-new-way-to-fight-climate-change-
give-personhood-rights-to-nature/; see Community Environmental Legal
Defense Fund, supra note 100.

111. PLURINATIONAL STATE OF BoLivia CONSTITUTION arts. 33, 34; see gmem[ly
Mother Earth Law and Integral Development to Live Well, Law No. 300
(2012) (Bol.).

112. NicholasBryner, ColombianSupreme Court Recognizes Rightsofthe Amazon River
Ecosystem, INT'L UNION FOR CONSERVATION NATURE (Apr. 20, 2018), https://
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New Zealand,s Panama," Mexico," Canada,"s and mul-
tiple state, local, and tribal governments in the United
States.?” In addition to this non-exhaustive list of States
acknowledging the benefits of recognizing rights to nature,
in July 2022, the United Nations passed a resolution
acknowledging the importance of the natural environment
for human survival.us

Although recently Rights of Nature laws have taken root
in more than 30 local regions in states around the United
States (including Ohio, Colorado, Pennsylvania, Minne-
sota, California, Washington, and Florida), no court has
explicitly upheld Rights of Nature laws."” Recently, the
Boulder Rights of Nature coalition, a Colorado-based envi-
ronmental activist group, has been advocating for Rights of
Nature protections for the Boulder River in Colorado." In
2014, San Francisco and Malibu, California, each passed
resolutions protecting the free and safe passage of whales
and dolphins in the state’s coastal waters.”!

In 2018, Afhiliated Tribes of Northwest Indians> passed
Resolution No. 18-32 to protect southern resident orcas.
The resolution explains that the sacred obligation to orcas
“ensure(s] all [their] relations are treated in a dignified
manner that reflects tribal cultural values that have been

www.iucn.org/news/world-commission-environmental-law/201804/
colombian-supreme-court-recognizes-rights-amazon-river-ecosystem.

113. Te Awa Tupua (Whanganui River Claims Settlement) Act 2017, No. 7
(N.Z.) (Te Awa Tupua Act).

114. Press Release, Center for Democratic and Environmental Rights,
Panama Enacts Law That Recognizes Rights of Nature (Feb. 24,
2022),  https://www.centerforenvironmentalrights.org/news/press-release-
panama-enacts-law-that-recognizes-rights-of-nature.

115. Earth Law Center, Rights of Nature in Mexico, https://www.earthlawcenter.
org/mexico (last visited Sept. 16, 2023).

116. Jack Graham, Canadian River Wins Legal Rights in Global Push to Protect
Nature, REUTERs (Feb. 24, 2021), https://www.reuters.com/article/us-land-
rights-nature-trfn/canadian-river-wins-legal-rights-in-global-push-to-pro
tect-nature-idUSKBN2AO2I3.

117. Prr1sBurGH, Pa., Copek tit. 6, art. 1, ch. 618.03(b); Emma Hynek, Lo-
cal Rights of Nature in the Rocky Mountains, Eartn L. CTr. (Apr. 12,
2022),  https://www.earthlawcenter.org/blog-entries/2022/4/local-rights-
of-nature-in-the-rocky-mountains; Resolution of the Board of Trustees
of Nederland in Support of Recognizing and Implementing the Inher-
ent Legal Rights of Boulder Creck and the Boulder Creek Watershed,
Resolution No. 2021-11 (2021) [hereinafter Resolution of the Board
of Trustees of Nederland]; Michael Booth, Ridgeway Grants ‘Rights”
to Irs River, Joining Several Colorado Towns in Push for New Water Protec-
tions, Coro. SuN (Nov. 17, 2021), https://coloradosun.com/2021/11/17/
river-natural-rights-personhood-for-the-river-colorado/.

118. In Historic Move, UN Declares Healthy Environment a Human Right, U.N.
Env’T PROGRAMME (July 28, 2022), https://www.unep.org/news-and-stories/
story/historic-move-un-declares-healthy-environment-human-right.

119. Katie Surma, Does Nature Have Rights? A Burgeoning Legal Movement
Says Rivers, Forests, and Wildlife Have Standing, Too, INSIDE CLIMATE
News (Sept. 19, 2021), hteps://insideclimatenews.org/news/19092021/
rights-of-nature-legal-movement/.

120. Rights of Rivers Global Map, INT'L RIvERs (Sept. 26, 2021), https://www.riv-
erresourcehub.org/resources/rights-of-rivers-global-map/; see also Boulder
Rights of Nature, About Us, https://boulderrightsofnature.org/about-us/
(last visited Sept. 16, 2023).

121. See Bergstein, supra note 24; Michelle Bender & Elizabeth Dunne, From
Regulation to Responsibility: A Call to Recognize the Southern Resident Orcas’
Inherent Rights, 99 ENv’T CoASTAL & OFFSHORE MAG. (MARINE MAMMALS)
97 (2022), available ar http://digital.ecomagazine.com/publication/frame.
php?i=7452678&p=97&pn=&ver=html5&view=issueViewer.

122. This includes Alaska Natives and tribes in Washington, Idaho, Oregon,
Montana, Nevada, northern California, and Alaska.

123. See Bender & Dunne, supra note 121.
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passed down for generations.”> This movement is under-
stood to be in the context of inherent rights, treaty rights,
and the rights of ecosystems.' Even though these orcas are
protected under the Endangered Species Act (ESA),” the
southern resident orcas of Puget Sound, Washington, are
still highly endangered and experience threats from pollu-
tion, harassment, and negative impacts from structures like
the Snake River dam resulting in a lack of prey.”

As of December 2022, five cities and three counties of
the Puget Sound area of Washington passed resolutions
recognizing the inherent rights of southern resident orcas
and the ecosystems on which they rely.”» Similarly, New
Zealand and the United Kingdom' recognized animals
as sentient beings, and the Uttarakhand High Court
of India ruled that the entire animal kingdom is a legal
entity with rights.”

In 2018, the White Earth Band of Ojibwe®' of the
Chippewa Nation and the 1855 Treaty Authority adopted
tribal law recognizing Rights of Manoomin, wild rice.”
Modeled off of Rights of Nature, Rights of Manoomin
codified “the right to pure water and freshwater habi-
tat; the right to a healthy climate system and a natural
environment free from human-caused global warming
impacts and emissions and more.” The Tribe stated in
the resolution that “it has become necessary to provide a
legal basis to protect wild rice and fresh water resources as
part of our primary treaty foods for future generations.”*
Following this, in 2021, the White Earth Band of Ojibwe
became the first tribe to file a lawsuit regarding Rights
of Nature in tribal court and to recognize the legally
enforceable rights of a plant species against the Enbridge
Line 3 tar sands oil pipeline.”

124. See id.

125. See id.

126. 16 U.S.C. §§1531-1544, ELR Star. ESA §§2-18.

127. Lori Marino, Extinction Is Personal, AUSTRALASIAN ANIMAL STUD. AsSS'N
(Jan. 20, 2021), https://animalstudies.org.au/archives/8153; see Bergstein,
supra note 24 (explained by Elizabeth Dunne, Earth Law Center’s director
of legal advocacy).

128. Peter Segall, In One Month, Three Cities Proclaim Rights for Southern Resident
Orcas, PENINsuLA Dary News (Jan. 6, 2023), https://www.peninsuladai-
lynews.com/news/in-one-month-three-cities-proclaim-rights-for-southern-
resident-orcas/; see Bender et al., supra note 2, at 2.

129. The United Kingdom recognizes lobsters, crabs, and octopus as “sen-
tient” beings.

130. See Bergstein, supra note 24; see Bender & Dunne, supra note 121.

131. 1855 Treaty Authority, Resolution Establishing Rights of Manoomin,
Resolution No. 2018-05 (2018), https://staticl.squarespace.com/static/
58a3c10abebafb5c4b3293ac/t/5c3cdbc940ec9abIb9ffde9d/ 15474922984
97/1855+Treaty+Authority+Resolution+for+2018-05+Rights+of+Manoo-
min+12-5-18.pdf.

132. Press Release, Center for Democratic and Environmental Rights, Sauk-
Suiattle Indian Tribe Brings First “Rights of Salmon” Case (Jan. 11, 2022),
hteps://www.centerforenvironmentalrights.org/news/press-release-sauk-
suiattle-tribe-vs-seattle-sees-the-rights-of-salmon-protected-in-new-tribal-
court-case.

133. See 1855 Treaty Authority, supra note 131.

134. Id.

135. Press Release, Center for Democratic and Environmental Rights, City of
Seattle Settles “Rights of Nature” Case Filed by the Sauk-Suiattle Tribe—
Agrees to Create Fish Passage Through Skagit River Dams (May 2, 2023),
hetps://www.centerforenvironmentalrights.org/news/press-release-city-of-
seattle-settles-rights-of-nature-case-filed-by-the-sauk-suiattle-tribe-agrees-
to-create-fish-passage-throughnbspskagit-river-dams.
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In December 2022, the Kunming-Montreal Global
Biodiversity Framework (GBF) was adopted during the
15th meeting of the Conference of the Parties (COP15).
GBF has four key element goals for 2050 and 23 tar-
gets for 2030."” Among the considerations for successful
implementation of GBF is the recognition of Rights of
Nature and Rights of Mother Earth as diverse value sys-
tems and concepts.”* Parties to the United Nations Con-
vention on Biological Diversity (CBD) have stated that
they are committed to setting national targets and goals
to achieve GBF.™»

In 2023, the president of the Republic of Panama, Lau-
rentino Cortizo, signed a Rights of Nature law'® specifi-
cally supporting the rights of sea turtles in Panama." The
law is intended to support the rights of sea turtles to live in
their ecosystems free from harm, pollution, incidental fish-
ery capture, and coastal developments, and imposes regu-
lation of tourism and recreation within their habitats.*
During Earth Day 2023, Aruba celebrated its creation
of a stronger relationship between people and nature by
proposing to amend its constitution to incorporate Rights
of Nature." There is a strong likelihood Aruba will adopt
the constitutional amendment, as Aruba recognizes that
this Rights of Nature movement protects earth’s ecologi-
cal integrity, preserving wildlife and ensuring a sustainable
future for future generations."

While the Rights of Nature movement has a long way
to go, the sheer number of nations and policymakers that
the movement has reached in such a short period is tell-
ing of the impact that it may have in future environmental
protection efforts."> However, as Rights of Nature contin-
ues to develop as it is implemented through governance
structures, stricter blanket law making may lead to overin-
clusive legislation that disproportionately affects certain

136. Kunming-Montreal Global Biodiversity Framework, CONVENTION ON Bro-
LOGICAL DiversiTy (June 9, 2023), https://www.cbd.int/gbf/ [hereinafter
Kunming-Montreal).

137. See id.

138. Convention on Biological Diversity Dec. 15/4, Kunming-Montreal Global
Biodiversity Framework, U.N. Doc. CBD/COP/DEC/15/4, at 5 (Dec. 19,
2022), heeps://www.cbd.int/doc/decisions/cop-15/cop-15-dec-04-en.pdf.

139. See Kunming-Montreal, supra note 136.

140. Que Establece la Conservacién y Proteccién de las Tortugas Marinas y Sus
Hébitats en la Republica de Panamd [Establishing the Conservation and
Protection of Sea Turtles and Their Habitats in the Republic of Panamal,
Ley No. 371, Gaceta Oficial No. 29730-A (2023), https://www.gacetaofi-
cial.gob.pa/pdfTemp/29730_A/GacetaNo_29730a_20230301.pdf.

. Nicholas Fromherz & Erica Lyman, Panamanian Law Extends Rights to Sea
Turtles, Lewts & CLaRK L. ScH. (Apr. 11, 2023), https://law.lclark.edu/live/
news/50804-panamanian-law-extends-rights-to-sea-turtles.

142. Id.

143. Aruba Leads Efforts to Introduce Rights of Nature in Constitution, GLOB. ALL.
FOR Rts. NaTURE (Apr. 22, 2023), https://www.garn.org/aruba-rights-
of-nature.

144. Aruba Gobierno, 7he Rights of Nature to Be Added to the Constitution,
heeps://www.government.aw/news/news_47033/item/the-rights-of-nature-
to-be-added-to-the-constitution_62223.html (last updated June 11, 2023).

145. Rights of Nature is a topic of discussion in the CBD, a binding multilateral
agreement focused on prioritizing a global movement to live in harmony
with nature. There was a push to reintroduce Rights of Nature-focused lan-
guage by organizations spanning 200 countries, which is indicative of the
resurgence of Rights of Nature as an emerging form of governance. See CBD
RECOMMENDATION, supra note 75; see Press Release, Earth Law Center, su-
pranote 9.

14

—

53 ELR 10845



Copyright © 2023 Environmental Law Institute®, Washington, DC. Reprinted with permission from ELR®, http://www.eli.org, 1-800-433-5120.

communities. This is a common issue in environmental law
making—Ilegislation may become a roadblock to positive
change when it extends beyond what is necessary to protect
natural resources. Skeptics of strict environmental protec-
tion movements, such as Rights of Nature, may point to
dilemmas much like this to question the movement’s abil-
ity to protect natural resources without gatekeeping them.

C. Impacts of Rights of Nature on
Marginalized Peoples

Athough the Rights of Nature movement promotes the
synergy of equity and conservation to various communi-
ties, SIDS, IPLC, and coastal, island, and fishing com-
munities are negatively impacted by conservation efforts.
Impacted communities experience practices placed in com-
petition with ecocentric measures stemming from Rights
of Nature. Rights of Nature contributes to many positive
aspects of communities, but also demonstrates that there
are negative impacts where these rights are upheld. These
efforts can include the designation of marine protected
areas (MPAs)"® and other area-based management tools
(ABMTs5) or the use of marine spatial planning (MSP).

As there is an international increase in the designation
of sites of MPAs, there are several experiences that demon-
strate the challenges IPLCs have faced relating to limiting
their ability to access resources and lack of engagement in
the decisionmaking processes. Though the experiences pre-
sented in this research highlight a lack of FPIC pertaining
to mostly MPAs, similar circumstances have occurred in
the implementation of MSP and other ABMTs.'"” These
marginalized communities have faced hardships, includ-
ing the lack of representation in governance processes and
lack of enforceable legal protections.* For these communi-
ties, there is a struggle to balance the need for conservation
measures and economic prosperity.

Fishing rights and tourism can be impacted by con-
servation measures, such as in experiences by local com-
munities around the areas of the MPA of Taza National
Park in Algeria, Nha Trang Bay MPA in Vietnam, and
Fernando de Noronha Marine National Park in Brazil. In
many of these cases, conservation measures utilized could

be interfering with other community MPAs and ABMTs.

146. The International Union for Conservation of Nature (IUCN) created sever-
al categories for MPAs in their Guidelines for Applying the TUCN Protected
Area Management Categories to Marine Protected Areas in 2012. There are
several categories of areas that vary in their primary objectives and restric-
tions. For additional information, see the Guidelines for Applying the IUCN
Protected Area Management Categories to Marine Protected Areas, TUCN
(Sept. 24, 2012), https://www.iucn.org/content/guidelines-applying-iucn-
protected-area-management-categories-marine-protected-areas.

147. Natalie C. Ban & Alejandro Frid, Indigenous Peoples’ Rights and Marine
Protected Areas, 87 MarINE PoL’y 180 (2018), awvailable ar https://doi.
0rg/10.1016/j.marpol.2017.10.020; Rachel Zuercher et al., Enabling Con-
ditions for Effective Marine Spatial Planning, 143 MarINE PoL’y 105141
(2022), available at https://doi.org/10.1016/j.marpol.2022.105141.

148. Jon Day et AL., [UCN, Best PrRacTICE PROTECTED AREA GUIDELINES
SeriEs No. 19, GUIDELINES FOR APPLYING THE [lUCN PROTECTED AREA
MANAGEMENT CATEGORIES TO MARINE PROTECTED AREAS: DEVELOPING
CarACITY FOR A PROTECTED PLANET (2d ed. 2019), https://portals.iucn.
org/library/sites/library/files/documents/PAG-019-2nd%20ed.-En.pdf.
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Although protected areas are not always a direct result of
the implementation of Rights of Nature legal decisions,
some categories of protected areas support a high level of
conservation and protection. This focuses on a more eco-
centric approach instead of an anthropocentric approach.
Ecocentric approaches prioritize resource conservation
because of the extractive ecosystem services provided, such
as fishing."» MPAs can support the objective of Rights of
Nature and, on occasion, this leads to tension between dif-
ferent sectors, such as recreational and commercial fishing,
tourism, and industry development, when MPAs are sub-
ject to new regulations for protection.

Many additional types of protected areas exist in dif-
ferent national jurisdictions, but they do not all share a
purely ecocentric approach. For example, in Scotland,
there are several types of terrestrial and marine desig-
nations derived from European, national, and devolved
laws. These include designations such as sites of special
scientific interest, national nature reserves, and local land-
scape areas, each of which allows for different activities to
occur within their boundaries. Designations also vary in
their implementation, management, and relationship to
land use planning and marine planning. Conflict occurs
between sectors, such as fishing and conservation, given
different approaches to conservation but more for the
absence of consultation.

Designating and implementing one of the many types
of protected areas outlined in the International Union for
Conservation of Nature (IUCN) guidelines™ can contrib-
ute to the conservation of nature and promote the rights
of IPLC and coastal communities regarding access to land
and resources, but this has not always been the experience
of these groups. Some of these communities’ experiences of
conservation measures led to the prohibition of access to
lands and resources that were traditionally utilized. Tradi-
tional territory owners have fought for their access to land
and territories as they are marginalized by those who facili-
tate protected areas.

An example of nature conservation efforts colliding
with the interests of Indigenous groups occurred in the
Colorado River, which experienced extreme drought in late
2022. The drought caused the driest conditions in more
than 1,200 years, with experts stating that its severity is
exacerbated by climate change.”" Upon realizing the need
to conserve and protect this environment, the U.S. Bureau
of Reclamation, with input from some tribal leaders, cre-
ated the Colorado River Basin Drought Contingency Plan,
which was established to prescribe water cuts among the
states the river serves and to come to an agreement with
basin tribes on cuts they would make.” The Bureau of

149. See International Labour Organization, Indigenous and Tribal Peoples
Convention, June 27, 1989, No. 169 [hereinafter Indigenous and Tribal
Peoples Convention].

150. See DaY ET AL., supra note 148.

151. Tim Vanderpool, Colorado River Basin Tribes Address a Historic Drought—
And Their Water Rights—Head-On, Nar. Res. Der. CounciL (Nov. 14,
2022),  heeps:/[www.nrdc.org/stories/colorado-basin-tribes-address-historic-
drought-and-their-water-rights-head.

152. See id.
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Reclamation ordered that the states and tribes needed to
come to another agreement before August 15, 2022, with
the goal of conserving an additional four million acre-feet,
but basin tribes stated they were largely not consulted with
on this subsequent agreement, and therefore did not sign.’*

This experience highlights where environmental conser-
vation and the rights of other IPLCs and coastal commu-
nities can cause conflict. This also illustrates some of the
realities of FPIC when it is not upheld during the decision-
making process. The Food and Agriculture Organization
of the United Nations (FAO) defines “FPIC” under the
United Nations Declaration on the Rights of Indigenous
Peoples (UNDRIP)." The definition establishes:

“Free” = The consent is free, given voluntarily and without
coercion, intimidation or manipulation. A process that
is self-directed by the community from whom consent is
being sought, unencumbered by coercion, expectations or
timelines that are externally imposed.

“Prior” = The consent is sought sufficiently in advance of
any authorization or commencement of activities.

“Informed” = The engagement and type of information
that should be provided prior to secking consent and also
as part of the ongoing consent process.

“Consent” = A collective decision made by the right hold-
ers and reached through a customary decision-making
process of the communities."

The failure to uphold FPIC for IPLCs and coastal
communities is a reoccurring concern in many experi-
ences around the world, and is important to consider
when implementing any conservation measures, including

Rights of Nature.

1. International IPLCs and Coastal Communities

A significant challenge for many of these IPLCs and
coastal communities is to first have their national jurisdic-
tions acknowledge their autonomy through agreements,
such as UNDRIP. Alternatively, nation-states can decide
to acknowledge the definition of “Indigenous peoples”
established by the United Nations in the Indigenous and
Tribal Peoples Convention, 1989, created under the Inter-
national Labour Organization (ILO), and can create laws
and policies ensuring the rights of Indigenous communi-
ties.’s It should be noted that when UNDRIP was voted
on in 2007, Canada, Australia, New Zealand, and the
United States voted against the agreement and 11 nation-
states abstained, which included the Russian Federation
and several African and Middle Eastern countries with

153. See id.

154. FAO, Indigenous Peoples, https://www.fao.org/indigenous-peoples/our-pil-
lars/fpic/en/ (last visited Sept. 16, 2023).

155. See id.

156. See Indigenous and Tribal Peoples Convention, supra note 149.
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large Indigenous populations.”” Canada, Australia, New
Zealand, and the United States have since ratified the
declaration, and have either implemented binding laws or
stated that the declaration is merely aspirational and not
legally binding."*

In 2021, the United States was the last country in the
world to become a signatory to the declaration. UNDRIP
is significant for all of the aforementioned countries con-
sidering the many IPLCs and coastal communities who
reside in their jurisdictions, but the delay in upholding
and implementing its protections underscores the common
experience of limited or slow-moving actions to protect
these communities’ rights.’

ILO’s work establishing Indigenous and tribal com-
munity rights inspired an increase in engagement in
international forums, such as the United Nations Special
Rapporteur on the Rights of Indigenous Peoples and the
Expert Mechanism on the Rights of Indigenous Peo-
ples.' This benefited tribal and Indigenous peoples glob-
ally regarding better and more equitable enforcement of
tenure and resource rights. Participation of Indigenous
groups within governance measures implementing pro-
tected areas has only become more common in the past
few years as more nations have adopted the process and
principles of FPIC.1!

Considering the challenges countries face in imple-
menting and upholding Indigenous rights stemming from
UNDRIP, it is likely States will also challenge the concept
and terminology surrounding coastal communities and
the rights they should hold due to their special relation-
ship with the environment. The rights of coastal communi-
ties to access and extract natural resources within a State’s
national marine territory could also be a significant hurdle
to overcome.

Countries that ratified UNDRIP may not automatically
uphold the rights of coastal communities. Article 1 of the

157. United Nations Department of Economic and Social Affairs, United Nations
Declaration on the Rights of Indigenous Peoples, https://www.un.org/devel-
opment/desa/indigenouspeoples/declaration-on-the-rights-of-indigenous-
peoples.html (last visited Sept. 16, 2023).

158. See id.; DEPARTMENT OF JUSTICE CANADA, UNITED NATIONS DECLARATION
ON THE RIGHTS OF INDIGENOUS PEOPLES AcT, https://www.justice.gc.ca/
eng/declaration/about-apropos.pdf; AustraLian Human RicHTs ComMmis-
sioN, IMpLEMENTING UNDRIP (2021), https://humanrights.gov.au/sites/
default/files/2020-10/implementing_undrip_-_australias_third_upr_2021.
pdf; Indigenous Peoples in Aotearoa, INT'L WORK GRP. FOR INDIGENOUS AFFS.
(Apr. 24, 2019), https://www.iwgia.org/en/aotearoa-new-zealand/3413-
iw2019-aotearoa.html.

159. See, e.g., Rep. of the Expert Mechanism on the Rights of Indigenous Peo-
ples, UN. Doc. A/HRC/51/49 (July 28, 2022); Rep. of the U.N. High
Commissioner for Human Rights on the Rights of Indigenous Peoples,
U.N. Doc. A/HRC/51/18 (July 6, 2022).

160. See Rep. of the Expert Mechanism on the Rights of Indigenous Peoples,
supra note 159; see also Rep. of the U.N. High Commissioner for Human
Rights on the Rights of Indigenous Peoples, supra note 159.

161. Karim Erzini, Marine Protected Areas and Small-Scale Fisheries, 5 AQUACUL-
TURE & FISHERIES 211, 212 (2020), available at https://doi.org/10.1016/j.
2af.2020.09.002; Giovanna C. Barreto et al., Human Dimensions of Marine
Protected Areas and Small-Scale Fisheries Management: A Review of the In-
terpretations, 119 MARINE PoL’y 104040 (2020), available at https://doi.
0rg/10.1016/j.marpol.2020.104040; FAO, Voluntary Guidelines for Se-
curing Sustainable Small-Scale Fisheries in the Context of Food Security and
Poverty Eradication, https://www.fao.org/voluntary-guidelines-small-scale-
fisheries/en/ (last visited Sept. 16, 2023).
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United Nations Indigenous and Tribal Peoples Conven-
tion, 1989 provides:

(a) tribal peoples in independent countries whose social,
cultural and economic conditions distinguish them from
other sections of the national community, and whose sta-
tus is regulated wholly or partially by their own customs
or traditions or by special laws or regulations;

(b) peoples in independent countries who are regarded as
indigenous on account of their descent from the popu-
lations which inhabited the country, or a geographical
region to which the country belongs, at the time of con-
quest or colonisation or the establishment of present state
boundaries and who, irrespective of their legal status,
retain some or all of their own social, economic, cultural
and political institutions.'s

Though this definition leaves room to interpret the
inclusion of coastal communities, it is likely to ultimately
turn on the political will of any given country to uphold
the rights of coastal communities alongside those of Indig-
enous communities. The Intergovernmental Science-Policy
Platform on Biodiversity and Ecosystem Services (IPBES)
has considered the experiences and cultural significance of
land and resources to IPLCs and coastal communities in
several assessments on topics pertaining to land degrada-
tion and sustainable use and assessments on regions, such
as Asia and America.'®

Additionally, several United Nations entities published
a joint report on the state of IPLCs’ land and territories in
2021. The report highlights experiences where IPLCs and
coastal communities significantly contribute to maintain-
ing a healthy environmental status of their land and terri-
tory.' It recognizes that there is a lack of information and
geospatial data to update the state of IPLCs’ and coastal
communities’ involvement in the governance of many
marine and some coastal areas.'” These findings are con-
sistent with the circumstances within areas like the United
States and Scotland, where marine space is often not gov-
erned by either of these groups, but rather by public trust
doctrines or other governmental mechanisms.

162. See Indigenous and Tribal Peoples Convention, supra note 149.

163. IPBES, TuE REGIONAL ASSESSMENT REPORT ON BIoDIVERSITY AND Eco-
SYSTEM SERVICES FOR AsiA AND THE Paciric (Madhav Karki et al. eds.,
2018), https://zenodo.org/record/3237374#.Y_tOVR_P23A; IPBES, Tue
REGIONAL AsSESSMENT REPORT ON BIODIVERSITY AND ECOSYSTEM SER-
VICES FOR THE AMERICAS (Jake Rice et al. eds., 2018), https://zenodo.org/
record/3236253#.Y_tObx_P23A; IPBES, THE ASSESSMENT REPORT ON
LAND DEGRADATION AND REsTORATION (Luca Montanarella et al. eds.,
2018), https://zenodo.org/record/3237393#.Y_tOfx_P23B.

164. WorLD WiDE FUND FOR NATURE ET AL., THE STATE OF INDIGENOUS PEO-
pLES AND LocaL CoMMUNITIES LANDS AND TERRITORIES (2021), https://
wwiint.awsassets.panda.org/downloads/report_the_state_of_the_indig-
enous_peoples_and_local_communities_lands_and_territor.pdf.

165. See id.
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2. Indigenous Communities in the United States

Indigenous communities are some of the most outspoken
advocates in acknowledging Rights of Nature. However,
where Rights of Nature arguments have served as a means
for progress on climate action for many tribes, there are
also fears that it may serve as another obstacle to both cul-
turally significant and necessary activities, as many other
environmentally related laws have done in the past.t

Playing a role in the Rights of Nature movement in the
United States, the Yurok Tribe is the largest federally rec-
ognized Tribe in the state of California.'” The governing
body for the Yurok Tribe is the Tribal Council, respon-
sible for policy issues, and the Yurok Tribal Court, respon-
sible for deciding matters about the Yurok community.
People within the jurisdictional bounds of the Yurok lands
are subject to the Yurok Tribal Code, which outlines top-
ics such as local environmental ordinances and fishing
rights." Among many other attributes, the Yurok Tribe
prides itself on the Tribe’s strong fishermen, relying heavily
on salmon, sturgeon, and candlefish, which are, economi-
cally and culturally, major resources for the Yurok people
and are harvested from the nearby Klamath River. The
Tribe explains that their “way was never to overharvest and
to always ensure sustainability of [their] food supply for
future generations.””

The Yurok Reservation centers around the Klamath
River and its resources in the Pacific Northwest.”" Origi-
nating in the Cascade Mountains of the California-Ore-
gon border, the river provides resources to many Native
American communities that reside along the riverbed,
namely the Yurok Tribe itself.”” For many years, the Klam-
ath River boasted the third-largest salmon runs in the
nation, but the recent effects of climate change have led to
lower-than-average flows and potential for diseases lead-
ing to a sharp decline in the salmon populations that once
flourished.” In addition to coho and Chinook salmon,
the Klamath River also supports steelhead and coastal
cutthroat trout, green and white sturgeon, and Pacific
lamprey.” However, their numbers have also begun to
decrease in recent years, leading to several health issues
for the Yurok Tribe and other communities who rely on
fishing for sustenance and livelihood."”

166. See, e.g., infra Section 11.C.2 (discussion of Makah Tribe).

167. Yurok Tribe, Our History, https://www.yuroktribe.org/our-history (last vis-
ited Sept. 16, 2023).

168. Yurok Tribe, Tribal Court, hteps:/[www.yuroktribe.org/tribal-court (last vis-
ited Sept. 16, 2023); Yurok Tribe, Tribal Council, https:/[www.yuroktribe.
org/tribal-council (last visited Sept. 16, 2023).

169. Yurok TrisaL Cope tit. 17, ch. 17.05.

170. See Yurok Tribe, supra note 167.

171. American Rivers, Klamath River, https://www.americanrivers.org/river/
klamath-river/ (last visited Sept. 16, 2023).

172. Emily Soloman, Resilience of the Yurok Tribe in the Klamath River Basin,
Hunter CoLL. N.Y.C. Foop PoL’y Ctr. (Dec. 22, 2021), https://www.nyc-
foodpolicy.org/resilience-of-the-yurok-tribe-in-the-klamath-river-basin/.

173. See Smith, supra note 110.

174. See American Rivers, supra note 171.

175. See Soloman, supra note 172.
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In response, the Yurok Tribe successfully passed a 2019
resolution to recognize the rights of the Klamath River.”
This resolution confers “legal personhood” to the river,
similarly to how legal personhood is conferred to humans
and many corporations.”” Specifically, the Yurok resolu-
tion states: “That the Yurok Tribal Council will adopt an
ordinance establishing Tribal law, which will grant the
Klamath River, its ecosystem, and species the rights of per-
sonhood, thus granting standing in causes of action against
entities inflicting harm in violation of the Klamath River,
its ecosystems, and species rights.”” This casts a broad net,
covering not just the river, but also the ecosystems relying
on it.

While this resolution has not yet been challenged in
court, the Yurok Tribe stated that the resolution would
serve the river in a way similar to that in which the ESA
or the Clean Water Act (CWA) might.” However, this
method would follow a more “holistic” approach, allow-
ing a claim to be brought in Yurok Tribal Court when the
river is harmed.™ Advocates for this resolution stated that
by moving forward in recognizing Rights of Nature, there
is a mindset shift from protecting the natural resource for
human use to protecting the intrinsic value of the resource
as a whole.™

Several tribes have begun to follow in the footsteps of
the Yurok Nation in fighting for Rights of Nature to com-
bat climate change. More recently, the Sauk-Suiattle Tribe
filed suit against the city of Seattle on behalf of the salmon
in the Skagit River." Roughly 40% of the Skagit River is
currently in use or affected by hydroelectric dams, which
the public utility company Seattle City Light plans to use
for up to the next 50 years.> While hydroelectric energy
is generally less expensive and carbon-neutral as compared
to other energy alternatives, these dams place heavy bur-
dens on local ecosystems such as the resident migratory
salmon populations.®* A 2020 study by the Proceedings
of the National Academy of Sciences determined that even
small dams in the United States have a large impact on the
ability of salmon to reach their habitats during migration,
limiting their ability to reproduce, and thus their preda-
tors’ ability to find food.™

176. See Smith, supra note 110.

177. See id.

178. Resolution Establishing the Rights of the Klamath River, Resolution of the
Yurok Tribal Council No. 19-40 (2019).

179. See Smith, supra note 110; 33 U.S.C. §§1251-1387, ELR Star. FWPCA
§§101-607.

180. See Smith, supra note 110.

181. See id.

182. Sauk-Suiattle Indian Tribe v. City of Seattle, No. SAU-CIV-01/22/001
(Sauk-Suiattle Tribal Ct. Jan. 18, 2022), civ. complaint for declaratory judg-
ment filed.

183. Isabella Breda, “Rights of Nature” Gains Steam in Pacific Northwest. Can It
Help Species on the Brink?, SEarTLE TiMEs (Feb. 23, 2011), hteps://www.
seattletimes.com/seattle-news/environment/rights-of-nature-movement-
gains-steam-in-pacific-northwest-can-it-help-species-on-the-brink/;  Lor-
raine Loomis, What Are the True Costs of the Skagit River Hydroelectric
Dams?, Nw. Treary TriBes: BEING FRank (May 3, 2021), https://nwtreaty-
tribes.org/what-are-the-true-costs-of-the-skagit-river-hydroelectric-dams/.

184. See Breda, supra note 183.

185. Valerio Barbarossa et al., /mpacts of Current and Future Large Dams on the
Geographic Range Connectivity of Freshwater Fish Worldwide, 117 PNAS
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In the complaint to the Sauk-Suiattle Tribal Court, the
Tribe requested Rights of Nature be recognized, alleging
that the rights of the salmon were violated by the construc-
tion of hydroelectric dams along the river.® The tribal
court concluded that although the salmon were harmed by
the public utilities, the court lacked jurisdiction to regulate
the operation of the dams.™

Although the Sauk-Suiattle Tribal Court dismissed the
claims, it did acknowledge that there may be legitimate
questions about the state’s harm to the salmon."* After this
case was decided, it still garnered a significant amount of
media attention and played a role in the recognition of the
rights of endangered orcas in the area.™ Additionally, the
media attention that this case received from both public
interest groups and the utilities created greater discussion
of the ways Rights of Nature may apply to and be inte-
grated into existing environmental solutions."”

The Sauk-Suiattle Tribe is only one of many tribes bring-
ing these issues to the forefront of the environmental legal
field.” The more the Rights of Nature movement becomes
normalized in court systems, the more it may benefit the
communities, such as the Yurok Tribe and the Sauk-Suiat-
tle Tribe, who may serve as stewards of the land to promote
a healthy ecosystem.

Some Native American communities, like the Yurok and
Sauk-Suiattle Tribes, are major proponents of recognizing
Rights of Nature. Other stakeholders criticize the approach
because of its unintended consequences on small fishing
communities. One of the ironies in implementation of
stricter environmental protections is that some of the com-
munities practicing sustainable use of natural resources are
now at a greater disadvantage in utilizing them.

While the Rights of Nature claims are too new in the
United States to illustrate this concern, several Indigenous
communities in the United States face challenges under
environmental laws, which were originally passed to protect
natural resources from large-scale exploitative companies.
The Makah Tribe is a community currently fighting for
recognition of its treaty-granted whaling rights in the face
of environmental protections that were set in place to con-
trol unsustainable fishing practices by major corporations.

The 1855 Treaty of Neah Bay originated as an agreement
between the Makah Tribe and the then-territory of Wash-
ington.” In this treaty, the Makah Tribe ceded a signifi-

cant amount of land for a smaller reservation, upon which

3648 (2020), available at https://doi.org/10.1073/pnas.1912776117.

186. See Sauk-Suiattle Indian Tribe, No. SAU-CIV-01/22/001.

187. See id.

188. Sec id.

189. See Breda, supra note 183.

190. See id.; see also Susannah Frame, After Years of Conflict, Seastle City Light
Agrees to Tribal Demands on Skagit River, King5.com (Apr. 28, 2023),
heeps://www.king5.com/article/news/investigations/skagit-river-dams/se-
attle-city-light-agrees-tribal-demands-skagit-river-dams-fish-passages/281-
8a1f0590-6988-4c22-b26c-796f550b84f1 (reporting that, under terms of a
new federal license, Seattle City Light committed to adding fish passage on
its three hydroelectric dams on the Skagit River).

191. Ray Levy Uyeda, Indigenous Activists Look to Rights of Nature Laws to Stop
Fracking, Prism: CLIMATE & ENv'T (Oct. 20, 2022), hteps://prismreports.
org/2022/10/20/indigenous-rights-of-nature-stop-fracking/.

192. Treaty of Neah Bay, Mar. 8, 1859, 12 Stat. 939.
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white settlers could not encroach.”® In return, the United
States offered $30,000 and the rights to hunt fish, seals, or
whales “at usual and accustomed grounds and stations.”*
The Makah tribal leaders left these treaty negotiations
believing that while the Makah territory was reduced, their
culturally significant whaling rights were protected.”

Almost 100 years later, in 1946, the United States, along
with many other States, signed onto the International
Convention for the Regulation of Whaling (ICRW).»
This agreement instituted catch limits and restrictions on
where and when to hunt, and acknowledged the need for
flexibility in such restrictions depending on the needs of
the aboriginal subsistence hunters.”” Based on the United
States’ status as a State Party to this treaty, the ICRW plays
a large role in the U.S. government’s granting and denying
of waivers and hunting permits."

The Marine Mammal Protection Act (MMPA) was
enacted in 1972." Seeking to maintain the health and
stability of marine mammal populations and their eco-
systems, the MMPA prohibits the taking of marine
mammals.?® “Take,” in this context, is intended to mean
an action that would “harass, hunt, capture, or kill, or
attempt to harass, hunt, capture or kill any marine
mammal.”™ Specifically to the case involving the Makah
Tribe, this protects the gray whales that reside primarily
in the northern Pacific Ocean.>?

Of these whales, there are two distinct populations: the
western North Pacific (WNP) gray whales and the east-
ern North Pacific (ENP) gray whales.> Commercial fish-
ing once rendered both populations endangered, at which
time the Makah Tribe, with an interest in conservation,
ceased hunting practices.” In 1994, the ENP population
regenerated to a level at which it was removed from the
endangered species list, but the WNP population had not
recovered and remained endangered under the ESA and
depleted under the MMPA >

Even with the MMPA in place, the Makah Tribe con-
tinued to hunt via its treaty-granted and ICRW-solidified
rights. However, this changed in 2004 when the U.S.

193. Id. art. 2.

194. Id. art. 4.

195. Makah Tribal Council, 7he Makah Whaling Tradition, https://makah.com/
makah-tribal-info/whaling/ (last visited Sept. 16, 2023).

196. ICRW, Dec. 2, 1946, 62 Stat. 1716, 161 U.N.T.S. 72.

197. Id.

198. Id.

199. Marine Mammal Commission, Marine Mammal Protection Act, https://
www.mmec.gov/about-the-commission/our-mission/marine-mammal-pro-
tection-act/ (last visited Sept. 16, 2023); 16 U.S.C. §§1361-1421h, ELR
Star. MMPA §§2-410.

200. 16 U.S.C. §§1361 et seq.

201. Id. §1362.

202. National Oceanic and Atmospheric Administration (NOAA) Fisheries,
Species Directory: Gray Whale, https://www.fisheries.noaa.gov/species/gray-
whale (last visited Sept. 16, 2023) [hereinafter Gray Whale].

203. Id.

204. Hallie Golden, Makah Tribe in US Hopes for Rights to Resume Sacred Tra-
dition of Gray Whale Hunting, GUARDIAN (Nov. 12, 2021), https://www.
theguardian.com/us-news/2021/nov/12/makah-tribe-us-sacred-tradition-
hunting-gray-whales.

205. Currently, there are an estimated 300 gray whales in the WNP stock based
on data collected in the region. See Gray Whale, supra note 202.
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Court of Appeals for the Ninth Circuit held that under the
MMPA, the United States would require all tribes, exclud-
ing Native Alaskans, to acquire a waiver and complete an
environmental impact assessment (EIA) if they wish to
hunt whales.e The Tribe has been undergoing this fairly
costly process since 2005 in an effort to acquire a waiver
from the National Oceanic and Atmospheric Administra-
tion (NOAA).>

After 15 years of researching and waiting, the National
Marine Fisheries Service (NMFS, or NOAA Fisheries)
made an initial decision to grant a waiver and proposed
regulations by which the Makah would have to abide
to secure a permit and conduct a hunt.* Following this
decision, the agency began a formal rulemaking, presided
over by Administrative Law Judge George ]. Jordan, and
encouraged the submission of public comments, such as
those by environmental interest groups.”

Following the November 14-21, 2019, hearing, Judge
Jordan wrote a recommendation to NMES supporting the
issuance of the hunting waiver to the Makah Tribe.>* In
this recommendation, Judge Jordan described what would
have a “negligible” effect on only the unendangered ENP
gray whales’ migration and breeding habits." Addition-
ally, beginning in July of odd-numbered years, the waiver
would grant the Tribe four months to strike”> two whales.
Beginning in December of even-numbered years, the
waiver would grant six months to strike up to three gray
whales over 10 years.>

However, this is just a discussion of the waiver, and
the administrative process is not an expeditious one. The
public comment period closed on November 3, 2022, and
the agency is still awaiting new information from the final
environmental impact statement to make a final waiver
decision.”* The agency expected a final decision at some
point during the summer of 2023, but a final decision has
not yet been made.>* This protracted process underscores

206. Anderson v. Evans, 371 E3d 475 (9th Cir. 2004).

207. See Matthew Smith, Makah Tribe Awaits Decision to Resume Hunting Gray
Whales, Fox13 Seartie (July 26, 2023), https://www.fox13seattle.com/
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quently-asked-questions (last updated Aug. 16, 2022).
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(Sept. 29, 2021), https://www.washingtonpost.com/nation/2021/09/29/
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sion 155 (Sept. 23, 2021).

212. In his recommendation decision, Judge Jordan defines “strike” as “to cause a
harpoon, darting gun, or other weapon, or a projectile from a rifle or other
weapon, to penetrate a gray whale’s skin or an instance in which a gray
whale’s skin is penetrated by such a weapon or projectile during hunting.”
1d. at 144.

213. See Mark, supra note 210.

214. NOAA Fisheries, Makah Tribal Whale Hunt, https://www.fisheries.noaa.
gov/west-coast/marine-mammal-protection/makah-tribal-whale-hunt  (last
updated Aug. 31, 2023).

215. Letter from Kimberly Damon-Randall, Director, NOAA Fisheries Of-
fice of Protected Resources, to Makah Indian Tribe (Feb. 6, 2023); Bel-
lamy Pailthorp, Frustration Mounts as Makah Tribe Waits for Word on the
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how a Rights of Nature approach to ensuring the Makah’s
right to a limited take of gray whales would be more effec-
tive and respectful of their traditions.

3. Fishing

MPAs can interfere with fishing communities when these
designated areas do not allow for any fishing activities to
take place. This issue arose in the proposed Taza MPA in
coastal Algeria.”¢ Fishing communities near the proposed
MPA, which include Boudis and Ziama Harbors, consist
of many members who participate in recreational fishing or
commercial small-scale fisheries. In the Algerian context,
recreational fishing includes fishing that is conducted in
a licensed recreational boat as a sport, leisure activity, or
with noncommercial purposes.?” Commercial small-scale
fisheries are defined as traditional practices of fishing in the
territorial sea on licensed professional boats, which hold a
professional booklet. The controversy regarding the pro-
posed MPA’s implementation would disallow recreational
fisheries and commercial small-scale fisheries from operat-
ing in the areas because the proposal seeks to establish a
no-take zone.>®

One of the objectives of the proposed Taza MPA is
to increase the regulations for the reporting of catches.
Though small-scale commercial fisheries are required to
report their catches, recreational fishers do not have to
report, as their catches are only meant for leisure and non-
commercial purposes. Nevertheless, the region suffers from
holders of recreational boating licenses partaking in the
illegal selling of their catches into the local market.>” It was
estimated at the Ziama Harbor that recreational fisheries
were catching more than commercial small-scale fisheries
during most months between May 2013 and April 2014.>

Research has found that professional and recreational
fishers both do not comply with the minimum legal size
for fishing nets and equipment, and 77% answered that
they do not respect breeding seasons for the main target
species.” All recreational fishers stated that they did not
respect the breeding season of target species, with their
main reasoning being opportunism. Professional fishers
cited that they did not comply due to financial issues.>
All fishers are concerned about the Taza MPA due to its
impacts on the areas in which they will be able to fish.
Regulation through this MPA will mean some fishers will

Whale Hunt, KNKX Pus. Rapio (July 12, 2023), heeps://www.knkx.org/
environment/2023-07-12/frustration-makah-tribe-noaa-whale-hunt.

216. Ibrahim Boubekri et al., Social-Ecological Dimensions of Marine Protected
Areas and Coastal Fishing: How Fishermen’s Local Ecological Knowledge Can
Inform Fisheries Management at the Future “Taza” MPA (Algeria, SW Medi-
terranean), 221 OCEAN & COASTAL MGMT. 1, 4 (2022), available at https://
doi.org/10.1016/j.0cecoaman.2022.106121.

217. See id.

218. See id. at 3-6.

219. See id. at 5.

220. See id. at 9-15.

221. See id. at 7.

222. See id. at 6.
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have to seek out new areas to fish. This leads to concerns
regarding the equipment needed to fish in new areas.>*

Fishers unanimously confirmed that current fish-
ing quantities are much lower in comparison to 10 or 20
years ago, which is a cause for concern for many in the
region.” Fishers also agreed that the marine ecosystems
were unhealthy, with 94% of interviewees stating marine
protection should be a priority.>»

Given these trends, the Taza MPA could be fairly ben-
eficial to the region, but recognition of the concerns many
fishers have regarding the locations they will be allowed
to undertake their activities upon the implementation of
the Taza MPA is a socioecological dimension that needs
consideration.”® Despite these communities’ traditional
fishing practices, property rights for these communities are
weak under the United Nations Convention on the Law of
the Sea (UNCLOS),”” and compensation typically is not
provided for loss of a fishing area.”» New opportunities for
members of these communities could include involvement
in the marine management processes within the region
considering the vast local ecosystem knowledge of the area.

Another fishing case demonstrating a lack of proper
implementation of FPIC for an MPA is seen in several
water designations surrounding Malta. After issuing
Legal Notice 311 on conservation of the Rdum Majjiesa
to Ras ir-Raheb (RMRR) areas within the country and
implementation of the European Union’s Habitats Direc-
tive (which governs the creation of protected areas), Malta
worked on developing a framework to support implemen-
tation of these measures.>®

In Malta, there was a conflict between commercial and
recreational vessels for fishing grounds before the proposed
MPA in northwestern waters, as this economic activity is
significant to coastal communities. Notwithstanding these
conflicts, both communities agree that fishing is an impor-
tant component of their livelihoods. Consequently, both
fishing communities raised concerns over the implementa-
tion of an RMRR MPA due to the potential impacts on
their ability to fish.»" They expressed concerns over restric-
tions on types of fishing gear, reduction of areas to fish, and
distance to new fishing areas increasing fuel costs.>”

While consultation with these fishers was occurring,
there were also several linguistic and communication bar-
riers. Information given to the fishers by government and
natural science experts in a meeting held in 2004 was not

223. See id.

224. See id. at 10.

225. Id.

226. Id.

227. UNCLOS is a treaty that establishes a legal framework for all marine and
maritime activities. UNCLOS, Dec. 10, 1982, 1833 U.N.T.S. 397.

228. Kjel Grip & Sven Blomqvist, Marine Nature Conservation and Conflicts With
Fisheries, 49 AmBro 1328 (2020), available ar https://doi.org/10.1007/
s13280-019-01279-7.

229. See Alicia Said et al., Crossroads at Sea: Escalating Conflict in a Marine Pro-
tected Area in Malta, 208 EsTUARINE COASTAL & SHELF Sci. 52 (2018),
available at https://doi.org/10.1016/j.ecss.2018.04.019.
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231. See id.
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communicated in layman’s terms, leading to disagree-
ments. Artisanal fishers who attended stated that miscom-
munication at the meeting led to shouting as everyone
attempted to get their points across. At a later stakeholder
consultation meeting, representation seemed to be focused
more on nongovernmental organizations (NGOs), the div-
ing industry, and fishers’ co-ops and associations. Small-
scale fishers and artisanal fisheries do not feel that these
organizations represented their concerns adequately.

The lack of representation during the consultation pro-
cess led to small-scale and artisanal fishers feeling unin-
formed and marginalized within the process, due to a
failure to uphold FPIC.»** Some fishers did not know the
degree to which new regulations were supposed to conserve
habitats and species or how the zoning scheme in the man-
agement plan would be controlled, leaving much ambi-
guity. Additionally, representation by fishers” co-ops and
associations also failed many individual fishers, as the Gne-
jna Artisanal Fishers Association and the Federation for
Amateur Fishers in Malta, who are supposed to represent
around 170 fishers, openly supported the MPA. This was
because many of the executive committee members of the
Gnejna Artisanal Fishers Association were dominated by
fishers with longlines and in competition with fishers using
trammel netters. Designation of an MPA would marginal-
ize fishers who use trammel netters more than those who
do not because trammel netters are strictly regulated in an
MPA in comparison to longlines.”

4.  Tourism

Given the tensions between fishing communities and the
implementation of MPAs, some scholars consider how
tourism can support communities transitioning to new
economic activities.” In a study based in Vietnam relat-
ing to the Nha Trang Bay MPA, local people living in the
MPA were surveyed to determine if the tourism industry
within the MPA was as economically viable as fishing.>
Within the MPA, 70% of the population relied on fishing,
20% relied on aquaculture activities permitted in some
areas of the MPA, and 10% relied on other sectors.**

The Nha Trang Bay MPA was designated in 2001, and
since then many residents, including fishers, have benefited
from jobs created by tourism such as cleaners, gardeners,
and diving instructors.”” These opportunities are impor-
tant for economic support of small-scale fishing communi-
ties. However, most of the tourism jobs are seasonal, which
makes their income unstable throughout the year. The

233. Id.

234. Id.

235. Id.

236. Thuy Thi & Thanh Pham, Tourism in Marine Protected Areas: Can It Be
Considered as an Alternative Livelihood for Local Communities?, 115 MARINE
PoL’y 103892 (2020); Priscila EM. Lopes & Sebastian Villasante, Paying the
Price to Solve Fisheries Conflicts in Brazil’s Marine Protected Areas, 93 MARINE
Por’y 1, 1-2 (2018).

237. See Thi & Pham, supra note 236, at 3-4.
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study also found that low levels of participation in tour-
ism seemed to be correlated with low levels of education
and long distances to tourist attractions. It was also deter-
mined that aquaculture*® farmers and traditional fishers
only received higher income while working simultaneously
in their original jobs and tourism. Lower incomes resulted
for those who chose between traditional fishing and aqua-
culture or tourism.*!

The shift from fishing to tourism has led to changes
in land use patterns, which infringe on traditional liveli-
hoods, with some villages being completely relocated.>
Locals raise concerns over these relocations and the insuf-
ficient compensation schemes in place, which are dete-
riorating their future livelihoods.> Climate change and
emissions concerns were also identified in the region due to
additional development along this coastal area.>** The Nha
Trang region is known for providing a home to important
blue carbon habitats, such as subtidal macrophyte, which
when healthy sequester carbon and provide natural carbon
storage.”® This is an important habitat to conserve given the
world’s ongoing goal to reduce carbon emission outputs.

The case of the Nha Trang Bay MPA illustrates some
of the complexities and socioeconomic impacts on local
communities when these conservation measures are estab-
lished. Though Rights of Nature is not established in Viet-
nam, this case demonstrates tensions and conflicts between
fishers and tourism that should be considered when desig-
nating such protected areas under future laws and regula-
tions legislating Rights of Nature.

Where marine and coastal areas became designated for
strict conservation measures, some studies have identified
opportunities to mitigate harm to IPLCs. In Brazil, a study
was conducted on the willingness of visitors to pay addi-
tional costs to enter and stay in the Fernando de Noronha
MPA off the South Atlantic coast of Brazil.* This area
offers shark diving tourism and annually generates more
than $314 million in profits.> Before this profitable tour-
ism activity, the island predominantly was utilized for fish-
ing to sustain local livelihood, culture, and food security.
Between 1992 and 1997, shark fishing operated on the

240. Aquaculture is the cultivation of aquatic organisms in a controlled aquatic
environment, such as farming for mussels, oysters, and clams. NOAA Fish-
eries, What Is Aquaculture?, https://www.noaa.gov/stories/what-is-aquacul-
ture (last updated Aug. 9, 2016).

241. See Thi & Pham, supra note 236.

242. See id.

243. See id.

244. Ai Duc Nguyen et al., Impact of Recent Coastal Development and Human
Activities on Nha Trang Bay, Vietnam: Evidence From a Porites lutea Geo-
chemical Record, 32 CoraL Reers 181 (2013), available ar hteps://www.
researchgate.net/publication/252322658_Impact_of_recent_coastal_devel-
opment_and_human_activities_on_Nha_Trang_Bay_Vietnam_Evidence_
from_a_Porites_lutea_geochemical_record.

245. Anna Fricke et al., Subtidal Macrophyte Diversity and Potentials in Nha Trang
Bay—Baseline Data for Monitoring a Rising Natural Resource, 259 ESTUARINE
COASTAL & SHELE Sc. 1, 2-3 (2021), available ar hteps://doi.org/10.1016/j.
ecss.2021.107460; Lukas Marx et al., Marine Macrophytes as Carbon Sinks:
Comparison Between Seagrasses and the Non-Native Alga Halimeda incrassata
in the Western Mediterranean (Mallorca), 8 FRONTIERS MARINE ScI. 1, 7-8
(2021), available at https://doi.org/10.3389/fmars.2021.746379.

246. See Lopes & Villasante, supra note 236.

247. See id.
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island, but now shark is no longer fished.> In 2000, the
MPA was established and banned all extraction in some
areas. Thirty-five of the remaining 40 fishers within the
MPA, who are allowed to fish in the pelagic fishery, were
interviewed and asked about their estimated losses due
to the MPA. They estimate that their catch decreased by
50%-59%.>

In this study, scholars estimated the annual amount
of compensation these fishers should receive and then
used this number to determine an island and park fee,
which would allow these fishers to be compensated. They
approached 579 tourists at the MPA randomly on beaches
and at the airport to determine their willingness to pay
for increased island and park fees to compensate the fish-
ers. 'They found that most tourists interviewed (67%-
71%) supported an increase in the park and island fees
to support fishers. Unlike Vietnam, Brazil implemented
Rights of Nature laws in the municipalities of Paudalho
and Bonito.>"

lll. Water Rights
Much like Rights of Nature, the concept of Water Rights

enhances water protection by reducing extinctions, safe-
guarding natural resources, ensuring job and recreation
access, mitigating weather and climate impacts such as
storms, floods, and fires, and initiating a future with clean
rivers, wetlands, oceans, and seas with healthy habitats.>"
It commits to enhancing all aquatic systems and their
well-being and food security needs while accommodating
human interests in the decisionmaking procedure. Water
Rights will result in fighting the harm caused by other
entities and relying on law and policy to protect the impor-
tance of water.

A.  Purpose of Water Rights

The purpose of Water Rights is to redefine waters and their
ecosystems as legal entities. As a legal entity, water will be
acknowledged as a living being with strong self-interest
representation.” Under this ideology, water will be held in
compliance with laws and regulations, rather than classi-
fied as property or dominion with subjugation and exploi-
tation.”® Ocean Rights, Rights of Rivers, and Rights of
Wetlands are branches of Water Rights that are advocated
for as changes and enhancements in the sustainable man-
agement trajectory for humans’ and earth’s ecosystems,
biodiversity, and climate regulation.

Fundamental rights are intended to ensure the health
of water; water-based ecosystems are a primary resource

248. See id.

249. See id.

250. Antonella Giordano, Earth Law Working to Protect Oceans in Brazil, EArta L.
Crr. (Jan. 23, 2019), hteps://www.earthlawcenter.org/blog-entries/2019/1/
earth-law-working-to-protect-oceans-in-brazil.

251. See Bergstein, supra note 24.
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253. Id.
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on which all livelihoods depend.»* Water is vital to many
communities as it supports food sources, fertile soil, drink-
ing water, sanitation, medicine, aquaculture, cultural uses,
recreation, and more for billions of people.>

Water, in its various forms, is the most valuable resource
for earth—it feeds, nourishes, and services all living beings,
including humans and nonhuman nature.”* Human activ-
ities have a negative and inseparable impact on ecosystems,
directly and indirectly.”” Activities change and degrade
aquatic ecosystems everywhere; in fact, 75% of freshwa-
ter resources are devoted to crop or livestock production.”
About half of all salt water and freshwater wetlands in the
contiguous 48 states have disappeared, and only 23% of
the entire ocean is protected.>

Water ecosystems in various forms—salt water and
freshwater wetlands, oceans, lakes, rivers, watersheds,
river basins, and swamps—are believed to have funda-
mental rights related to entitlement for inheritance based
on existence as members of earth and should possess legal
standing in law.>* Fundamental rights ensure water exists,
thrives, and evolves. Such rights include:

* 'The right to flow,

* The right to perform essential functions within its
ecosystem,

e 'The right to be free from pollution,
* The right to feed and be fed by sustainable aquifers,
* The right to native biodiversity, and

* The right to regeneration and restoration.>

Water Rights is a movement to identify salt water and
freshwater ecosystems as living beings with inherent rights
to life, health, and diversity, and to have representation.
Aquatic ecosystems can deal with produced waste and
restore diminished habitats and their critical populations.
The implementation of Water Rights will achieve much-
needed restoration through more effective measures and at

254. See Universal Declaration of the Rights of Rivers, supra note 16, at 1.
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static/60f1db7d96b30115e067b6f4/t/611d3fedd063a1417c0e4355/1629
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versal Declaration of the Rights of Wetlands, Home Page, https:/[www.right-
sofwetlands.org/ (last visited Sept. 16, 2023).
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an increased pace. Water governance has the potential to
address the relationship between democracy, sustainability,
and justice and equity for humans and ecosystems and help
mitigate the harm caused to the value of water.”s

1. Water Governance

As with most laws, regulations, and policies, the environ-
ment is protected for the primary benefit of human com-
munities. Water governance through Water Rights focuses
on holding people, governmental entities, intergovern-
mental organizations, communities, corporations, and
recreationalists accountable. Local, regional, national, and
international movements are organizing and planning acts
to address water and environmental problems.s

The current laws and regulations*® implemented to safe-
guard water are not consistently upgraded to align with
the increase in human-conducted activities, which result
in water ecosystem harm.”¢ Even though the United States
implements the issues of title, public trust, and control of
the water between states and the federal government, there
are still failures and setbacks unaccounted for.

There are legal and regulatory movements to address
challenges and observed community impact, and science-
supported research proves that the law is not finding long-
term solutions and applying solutions to the harm caused.
The enactment of Water Rights will enhance the protec-
tion of water.

B.  Freshwater River Rights

Freshwater River Rights developed parallel to other
established Water Rights movements. As such, the lead-
ing organizations in the Rights of Rivers movement over-
lap significantly with the Rights of Nature and Ocean
Rights movements.>”

The Universal Declaration of River Rights is a conser-
vationist manifesto that later became a template for legisla-
tive drafting to establish Rights of Rivers and a direction
for scientific understanding of healthy river systems.>* It
acknowledges that rivers are “essential to all life by sup-
porting a wondrous diversity of species and ecosystems,

263. See Bender et al., supra note 2 (“Adopting an Ocean-centered lens to address
marine pollution requires a life cycle approach to shape patterns of produc-
tion and consumption and address pollution at the source (whether it be
plastic production, agricultural runoff, dumping of mine tailings, etc.).”).

264. NOAA, Ocean Pollution and Marine Debris, https:/[www.noaa.gov/educa-
tion/resource-collections/ocean-coasts/ocean-pollution (last updated Apr. 1,
2020).

265. Current U.S. laws and regulations include the CWA, Safe Drinking Wa-
ter Act (42 U.S.C. §§300f to 300j-26, ELR Stat. SDWA §§1401-1465),
Marine Debris Act, MMPA, Coastal Zone Management Act of 1972 (16
U.S.C. §§1451-1466, ELR Star. CZMA §§302-319), Magnuson-Stevens
Fishery Conservation and Management Act, and National Environmental
Policy Act (42 U.S.C. §§4321-4370h, ELR Stat. NEPA §§2-209).
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267. These include organizations such as the Earth Law Center (ELC), Interna-
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Universal Declaration of the Rights of Rivers, Endorsing Organizations,
heeps://www.rightsofrivers.org/#endorse (last visited Sept. 16, 2023).

268. ELC, Universal Declaration of River Rights, https:/[www.earthlawcenter.org/
river-rights (last visited Sept. 16, 2023).
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feeding wetlands and other aquatic habitats with abundant
water, delivering life-giving nutrients to coastal estuaries
and the oceans, carrying sediments to river deltas teem-
ing with life, and performing other essential ecological
functions.” It further states that rivers “play a vital role in
the function of Earth’s hydrologic cycle.”

For example, International Rivers is an organization
focused on protecting the Rights of Rivers and the com-
munities that depend on them.”” The organization dedi-
cates a significant amount of research and resources to
track the development of the Rights of Rivers movement.>
International Rivers, alongside other organizations, such as
the Earth Law Center (ELC), Save the Mekong, and Artic-
ulacién en Defensa de los Rios, collaborated on the Univer-
sal Declaration on the Rights of Rivers.”» This declaration
argues that all rivers are (1) living entities, (2) entitled to
fundamental rights, and (3) entitled to legal guardians.””
This declaration serves as a plea to governments and policy-
makers to recognize the importance of protecting rivers.>”>

1. History of Rights of Rivers

There are many victories recognizing Rights of Rivers that
warrant specific discussions and could serve as the basis for
an entire piece of scholarship on their own. Organizations
and IPLCs promoting this movement are reaching lead-
ers of world nations, and are making strides in protecting
waterways and reporting major victories with other advo-
cates, world leaders, and scholars.>s

One such example occurred in 2016, when the Colom-
bian Supreme Court found that the Atrato River, which
historically faced environmental pressures from industry
and drug-related deforestation and mining-related pollu-
tion, is now “subject to the rights that implicate its protec-
tion, conservation, maintenance and in this specific case,
restoration.””” One year later, in New Zealand, policy-
makers with support from the Whanganui Tribe granted
legal status to the Whanganui River. Policies surround-
ing the Whanganui River had previously balanced on
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the line between conservation by the government and
gatekeeping of resources from the Indigenous commu-
nities dependent on it.”” As a designated national park,
the river was off-limits to everyone, even to tribes with
established fishing and hunting practices in and along the
river for hundreds of years.” The new legislation reframed
this approach to conservation by taking into account the
importance of the river as its own entity upon which many
communities rely.>

In July 2019, the highest Bangladeshi Supreme Court
granted all rivers legal status; polluters may be prosecuted
by the river’s guardian, the National River Conservation
Commission.” This blanket coverage of all the rivers that
contribute to the Bay of Bengal is highly significant, as it
protects not only the rivers and their ecosystems, but also
the communities that live on the surrounding land.>» By
emphasizing the importance of the rivers for all communi-
ties as a whole, the Rights of Rivers concept seeks to pro-
vide greater blanket protections for these waterways and
those who rely upon them.

On a significantly smaller, albeit no less important,
scale, there are also examples of towns and counties adopt-
ing resolutions to protect their local waterways.” In 2020,
the U.S. Snake River was granted rights after the Nez Perce
General Council passed a resolution recognizing the river’s
rights under the revised constitution and bylaws adopted
by the General Council of the Nez Perce Tribe.* Addition-
ally in 2020, the Wekiva River and Econlockhatchee River
were granted rights through the Right to Clean Water
Charter Amendment in Florida.>s

Similarly, inspired by the Rights of Nature movement,
the town council of Ridgeway, Colorado, approved a reso-
lution recognizing the rights of the Uncompahgre River in
2021.¥ Following this, the Ni’zi’d¢ (Salt Fork River) and
Ni’ska (Arkansas River) of Oklahoma were granted rights
in 2022. In the United States and on a global scale, the his-
tory of river advocacy by smaller communities has become
a pattern by which these communities take steps to change

279. Deutsche Welle, Should Nature Be Given Rights Enshrined in Law?,
EcoWarcu (Feb. 5, 2020), https://www.ecowatch.com/rights-of-na-
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the public view of Rights of Nature and eventually effectu-
ate greater changes.

2. Current Development of Rights of Rivers

The global recognition of Rights of Rivers is vital to the
overall success of the Rights of Nature movement. Water
faces challenges in the lack of effective political support
for the well-being of the ecosystem. Asking whether the
law is the most effective tool for addressing conflicts is a
serious question to consider. Locations around the globe
are presently considering granting specific regional Rights
of Rivers.>

In the United Kingdom, the River Ouse may soon
become England’s first river to be granted rights.> The
Lewes District Council passed a motion in February 2023,
which acknowledged the Rights of Nature approach to
apply to establishing a charter on the river’s rights.*® These
actions were spearheaded by one of the district councilors,
who was frustrated by the lack of movement to protect riv-
ers in England from effluent and wastewater when sewage
treatment plants cannot cope with heavy rains. The Rights
of River Ouse Charter will be drafted between 2023 and
2025 to enshrine substantive rights and promote a sustain-
able river system.”!

In northwest Australia, an ongoing action by the Save
Our Marine Life coalition is calling for the Martuwarra
Fitzroy River to be protected by laws aligned with the val-
ues promoted by Rights of Rivers.»” These rights are also
sought to be applied to Murray River (of the Murray-Dar-
ling Basin) in southeast Australia through the water man-
agement concept of “cultural flows.” This concept ensures
that Indigenous communities are involved in management,
and upholds the approach of FPIC.

In Asia, ongoing actions are promoting Rights of Riv-
ers, including actions for the Ganges River and its second
largest tributary, the Yamuna River, and for the Indus
River of Pakistan.* The movement for the Ganges River
and Yamuna River was addressed in the courts of Utta-
rakhand, a northern state of India. The court found that
these rivers should have legal personhood, as this “protects
the recognition and faith of society.”> The Supreme Court
of India rejected this decision later in 2017.2¢ Despite this

288. See Rights of Rivers Global Map, supra note 120.

289. See Isabella Kaminski, River Ouse May Become First in England to Gain
Legal Rights, GuarDIaN (Mar. 1, 2023), https://www.theguardian.com/
environment/2023/mar/01/sussex-river-ouse-first-in-england-legal-rights-
aoe.

290. See id.

291. See id.; see The Rights of the River Ouse: Monica Feria-Tinta to Advise on New
Charter, a First for England, Twenty Essex (July 27, 2023), hteps://www.
twentyessex.com/the-rights-of-the-river-ouse-monica-feria-tina-to-advise-
on-new-charter-a-first-for-england/.

292. Kimberley, Petition to Protect the Martuwarra Fitzroy River, https://www.
likenowhereelse.org.au/protect_fitzroy (last visited Sept. 16, 2023).

293. Environmental Justice Australia, Cultural Flows ar Margooya Lagoon, https://
envirojustice.org.au/our-focus/first-nations-justice/cultural-flows/ (last vis-
ited Sept. 16, 2023).

294. See Rights of Rivers Global Map, supra note 120.

295. See id.

296. See id.
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denied decision, in late 2022, the United Nations awarded
the Indian government support to their restoration initia-
tives to restore the health of the Ganges River.>”

Meanwhile, in Pakistan, the coalition called the Paki-
stan Fisherfolk Forum (PFF) partnered with the ELC and
asserted that the Indus River needs rights in the Pakistani
portion of the river.”® The coalition drafted the Indus Riv-
ers Act in hopes this would help protect the river’s biodi-
versity and flow.>” In summer 2022, the PFF rallied for the
rights of the Pakistani part of the Indus River and proposed
a joint action plan for the government to give personhood
status to the river.* As of this writing, there has been little
progress in establishing this status.

The use of the water within the watercourse is identi-
fied as tension between Pakistan, India, and the World
Bank, and there is a need for change and an update to
the Indus River Treaty.” The Indus River Treaty was dis-
cussed in the Indian Parliament in summer 2021, with
a recommendation that the treaty be renegotiated to
include new pressing issues of climate change and EIAs.»
Tensions continued to rise in January 2023, when India
sent a notice to Pakistan stating its intention to modify
provisions of the treaty; Pakistan has taken the issue to
the Permanent Court of Arbitration.

Given rising tensions and the need to update the Indus
River Treaty to encapsulate increasing pressures on the
watercourse due to climate change, there is potential
for more stringent conservation measures. Neither India
nor Pakistan signed the United Nations Convention on
the Law of the Non-Navigational Uses of International
Watercourses, which helps other countries allocate water
use and protect, preserve, and manage the environment.*
Consequently, a future update to the Indus River Treaty
could provide the catalyst they need to consider other
mechanisms that can support the sustainable use of water-

297. Press Release, United Nations Decade on Ecosystem Restoration 2021-
2030, UN Recognizes Indian Government Initiative to Restore Ganges
River With Special Award (Dec. 13, 2022), https://www.decadeonrestora-
tion.org/press-release/un-recognizes-indian-government-initiative-restore-
ganges-river-special-award.

298. See Rights of Rivers Global Map, supra note 120.

299. ELC, Indus River, https://www.earthlawcenter.org/indus-river (last visited
Sept. 16, 2023).

300. PFF Rally Demands ‘“Personhood” Status for River Indus, DawN (June 1,

2022), https:/[www.dawn.com/news/1692449.

. Siwat Varnakomola, Will There Be a Water War Between India and Pakistan
by 20257, King’s CoLL. LoNDON (Aug. 15, 2022), https://www.kcl.ac.uk/
will-there-be-a-water-war-between-india-and-pakistan-by-2025.

302. Vishwa Mohan, Renegotiate Indus Treaty With Pakistan: Parliamentary Panel
to Govt, Times INDIA (Aug. 6, 2021), https://timesofindia.indiatimes.com/
india/renegotiate-indus-treaty-with-pakistan-parliamentary-panel-to-govt/
articleshow/85087026.cms; Athar Parvaiz, India, Pakistan Cross-Border Wa-
ter Treaty Needs Climate Change Revision, NATURE INDIA (Sept. 16, 2021),
https://www.nature.com/articles/d44151-021-00036-8.

303. Snigdhendu Bhattacharya, India Escalates Water Conflict With Paki-
stan, DipLomar (Jan. 30, 2023), https://thediplomat.com/2023/01/
india-escalates-water-conflict-with-pakistan/; Daniel Haines, India and
Pakistan Are Playing a Dangerous Game in the Indus Basin, U.S. INsT.
Peace (Feb. 23, 2023), https://www.usip.org/publications/2023/02/
india-and-pakistan-are-playing-dangerous-game-indus-basin.

304. Convention on the Law of the Non-Navigational Uses of International Water-
courses, May 21,1997, 51 U.N.T.S. 49, https://treaties.un.org/Pages/View-
Details.aspx?sre=IND&mtdsg_no=XXVII-12&¢chapter=27&clang=_en.
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course resources, such as river rights and legal personhood
for the river.

In Europe, there is progress in advancing Rights of Riv-
ers for the Balkan-Serbian Rivers and the River Tavignanu
in Italy.®s Earth Thrive, ELC, and International Rivers all
worked together to establish fundamental rights for all the
Balkan rivers. The goals include achieving the creation of
a national law or constitutional amendment recognizing
Rights of Rivers. In Italy, the Tavignanu Vivu coalition is
fighting for protection over the Tavignanu River to estab-
lish a declaration to European decisionmakers that would
lead to a local referendum and would change the status of
the river.3s

IV. Ocean Rights

The earth law framework includes Ocean Rights, an
ocean-centered®” movement approach acknowledging and
identifying the ocean as a living entity and recognizing
the interconnection between human exploitation of the
ocean and the ecological needs of the ocean’s health and
well-being.”® Earth law advocates, including governments
and organizations, are advocating for the expansion and
strengthening of conservation measures for salt water areas.

A.  Purpose of Ocean Rights

The Ocean Rights purpose is to recognize the ocean as a
source of life. Ocean Rights brings together changemakers
to find solutions, reinforce human responsibilities, trans-
form how human activities are valued and managed, and
protect and restore the health of the ocean. This is a stra-
tegic approach for improving the environment.® Ocean
Rights applies as a thoughtful balance between ecosystem
conservation and human needs.*"

Ocean Rights establishes standards and criteria for
productive evolutions of principles; it aims to strengthen
the ocean ecosystem’s intrinsic value to exist through
governance, decisionmaking, cost-benefit analyses, rep-
resentation, and actions to preserve, restore, and protect
biodiversity, ensure ecosystem resilience, and mitigate
human usage.”> These initiatives will support successful

305. See Rights of Rivers Global Map, supra note 120.

306. ANtiMa Munpr Law  InrTiative, RigaTs OF Nature Case Stupy:
FrRaNCE—RIVER TaviGNANU  (2022), https://staticl.squarespace.com/
static/5d659024afafe900010c22d7/t/62c6ba9bccd2dcdcf4147740/1657
191109422/Anima+Mundi+Law-+Initiative+case+study+-+France+-+River
+Tavignanu+%28June+2022%29.pdf.

307. An ocean-centered approach centers the needs of the ocean in decisionmak-
ing. See Bender et al., supra note 2.

308. See id.

309. See ELC, Towards a Universal Declaration of Ocean Rights (UDOR), https://
www.earthlawcenter.org/ocean-rights (last visited Sept. 16, 2023) [hereinaf-
ter Towards a Universal Declaration of Ocean Rights).

310. See id.

311. Michelle Bender, An Introduction to Ocean Rights, WorLD OceaN E. (Oct.
22, 2018), https://medium.com/world-ocean-forum/an-introduction-to-
ocean-rights-2f82e05fbedf.

312. NaTIONAL OCEAN PROTECTION COALITION ET AL., CONSERVING THE
OceaNn  ror  Our Fururg, htps://staticl.squarespace.com/static/
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environmental recoveries and protections® resulting in
accepting the ocean as a respected and protected source
of life for our planet.

Interest in protecting and managing the ocean moved
forward in 1982 with the introduction of UNCLOS, one
of the first binding, wide-scale treaties to guide protect-
ing the marine environment and ocean biodiversity. This
treaty provides the international legal framework for the
management of maritime navigation and resource extrac-
tion within different delineations of offshore territories. It
has hundreds of articles setting rules and regulations and
enforcing laws of navigation, fishing, shipping, conserva-
tion, and pollution.*

UNCLOS divides the marine environment into estab-
lished zones with various legal statuses.” The legal status
of coastal zones and waterways commonly results in con-
flict between States and their federal governments.”” Cur-
rently, governments identify the coastal zones by the mean
high-water mark and the mean low-water mark, but due
to dynamic areas, the marks are difficult to distinguish.»s
Although UNCLOS prioritized establishing national secu-
rity and regulation of natural resource exploitation in these
different areas of marine space, it has also worked along-
side other conventions, such as the CBD and the United
Nations Framework Convention on Climate Change
(UNFCCCQ), to push forth environmental perspectives of
resource extraction and sustainability.>”

Nationally, 168 Parties ratified UNCLOS. The
United States is absent from the list of countries who
ratified UNCLOS.* The Ronald Reagan Administration
feared economic repercussions of signing at the time of
UNCLOS’ creation, and the United States has contin-
ued to fail to prioritize the treaty.” However, the United
States declared most UNCLOS provisions to be custom-
ary international law that would be binding international
law.>> Since the 1980s, UNCLOS remains one of the most
significant treaties in setting the groundwork for interna-
tional ocean protection.”

In 2002, the Committee on Economic, Social, and
Cultural Rights adopted Comment No. 15 on the right to

water, acknowledging that accessing water is essential to

44142/ConservingtheOceanFactsheet_Branded_Printer-Friendly.pdf;  see
also Bender, supra note 311.

313. See id.

314. United Nations, Oceans and the Law of the Sea, https://www.un.org/en/
global-issues/oceans-and-the-law-of-the-sea (last visited Sept. 16, 2023)
(hereinafter Oceans and the Law of the Sea).

315. See UNCLOS, supra note 227.

316. See id.

317. KaAREN A. ALEXANDER, CoNFLICTS OVER MARINE AND CoastaL Com-
MON REesources (2019), https://www.taylorfrancis.com/books/mono/
10.4324/9781315206424/conflicts-marine-coastal-common-resources-
karen-alexander.

318. See UNCLOS, supra note 227, art. 7.

319. See Oceans and the Law of the Sea, supra note 314.

320. Office of the Staff Judge Advocate, U.S. Indo-Pacific Command, 7he U.S.
Position on the U.N. Convention on the Law of the Sea (UNCLOS), 97 INT'L
L. Stup. 81, 82 (2021).

321. Id.

322. Id. at 83.

323. See Oceans and the Law of the Sea, supra note 314.
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human life.”* Building on this development in 2010, the
United Nations General Assembly recognized that access
to clean drinking water and sanitation are “essential to the
realisation of all human rights.”> The resolution requires
nation-states and international organizations to assist
developing countries in ensuring access to safe and clean
water.” In doing so, the United Nations highlighted the
significance of ocean resources and laid the groundwork
for movements meant to provide other means to protect
the rights of water.

Five years later, in 2015, the Ocean Race, an organi-
zation dedicated to educating the public and advocating
for ocean protection and governance,” held its first sum-
mit to raise awareness of environmental issues relating to
ocean resources and marine life.?” Since this summit, the
Ocean Race has organized many other events that encour-
age governments and corporations to commit to reduce
waste and engage in discussions regarding ocean life and
the importance of protecting it.” This includes an annual
sporting event whereby sailors from around the world com-
pete to finish one of the most difficult sailing routes around
the world’s major oceans and seas.” Within their “Rac-
ing With Purpose” campaign, the Ocean Race conveys its
support for the co-creation of the Universal Declaration of
Ocean Rights (UDOR)*! with ELC, Nature’s Rights, and
the municipality of Genova, enhancing global attention for
this movement.?

The Ocean Race led to the initiation of formulating the
Ocean Rights Alliance, with the goal to encourage busi-
nesses to become members and contribute to developing
the key principles of Ocean Rights.” The members are
expected to contribute to the Genova Process,”* an appli-
cation of an Ocean Rights lens to existing sustainability
commitments, and to publish case studies on how Ocean
Rights are implemented within their businesses.” Summits
were held in various locations around the world, includ-
ing Newport, Rhode Island; Hong Kong; Cape Town;
and, most recently, Seychelles.® In late 2022, the ELC

324. Committee on Economic, Social, and Cultural Rights, General Comment
No. 15: The Right to Water, UN. Doc. E/C.12/2002/11 (Jan. 20, 2003).

325. G.A. Res. 64/292 (July 28, 2010).

326. Id.

327. Ocean Race, Racing With Purpose, https://www.theoceanrace.com/en/rac-
ing-with-purpose/about (last visited Sept. 16, 2023).

328. Ocean Race, Summits & Policy, https://www.theoceanrace.com/en/racing-
with-purpose/summits-and-policy (last visited Sept. 16, 2023).

329. See id.

330. Ocean Race, IMOCA Route, https:/[www.theoceanrace.com/en/route (last
visited Sept. 16, 2023).

331. UDOR’s goal is to achieve a global voice and representation in governance
by 2030. See Towards a Universal Declaration of Ocean Rights, supra note
309.

332. See Ocean Race, supra note 330; UN Climate Conference (COP27): The
Ocean Race Boosts Support for Ocean Rights, IMOCA (Nov. 17, 2022),
https://www.imoca.org/en/news/news/un-climate-conference-cop27-the-
ocean-race-boosts-support-for-ocean-rights.

333. Ocean Rights Alliance, Home Page, https://www.oceanrightsalliance.com/
(last visited Sept. 16, 2023).

334. The Genova Process involves the drafting of principles for Ocean Rights.
Ocean Race, Genova Process, https://www.theoceanrace.com/en/ocean-
rights# GENOVA (last visited Sept. 16, 2023).

335. See Ocean Rights Alliance, supra note 333.

336. See id.
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promoted the establishment of UDOR along with several
other organizations at a side event during the COP27 of
the UNFCCC.s»

Building on this progress and interest in advocating for
marine resources, the ELC drafted an Ocean Rights Initia-
tive. More than 70 organizations spanning more than 30
countries signed the initiative.”® The initiative encouraged
the United Nations and individual governments to show
support for ocean resources by using a rights-based man-
agement system and to incorporate such rights into their
governing systems.” While there is still a need for greater
advocacy and initiative in recognizing Ocean Rights, the
efforts of organizations, such as the ELC and the Ocean
Race, have made a difference. There are many countries
that formally or informally recognize Rights of Nature,
or that have enacted laws and policies directed toward
Ocean Rights and other Water Rights. Such countries
include Ecuador,* Belize,>® Panama,** New Zealand,*

the Philippines,** and the Cook Islands.>*

B.  Current Development of Ocean Rights

There could be an optimistic outcome for Ocean Rights,
considering that international ofhicials reached consensus
on the text of the Agreement on the Conservation and Sus-
tainable Use of Marine Biological Diversity of Areas Beyond
National Jurisdiction Treaty (BBNJ Treaty).* The BBN]

337. See OceaN Rack, INviTaTiON TO OCEAN RaCE EVENT IN LisBoN, https://
staticl.squarespace.com/static/55914fd1e4b01fb0b851a814/t/62b60d522
4b3c03223ce0e6a/1656098131190/23062022+Invitation+Side+EVENT-
REMINDER_LISBON_compressed.pdf [hereinafter INvITATION].

338. Michelle Bender, Earth Law Center Advances Ocean Rights, ELC (Mar. 14,
2019), heeps://www.earthlawcenter.org/blog-entries/2019/3/earth-law-
center-advances-ocean-rights.

339. ELC, AportioN oF Houistic AND RiGHTS-BASED OCEAN (GOVERNANCE,
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fb7674785d39a15690c71/1538242428456/Ocean+Rights+Initiative+Se
pt+2018.pdf; see INVITATION, supra note 337.

340. The Galapagos Marine Reserve, governed by Galapagos Special Law, puts
protections in place for the ecosystems in the MPA. Decisionmaking regard-
ing the area is, in part, granted to a Participatory Management Board, which
comprises local stakeholders in sectors such as tourism, ecology, and fishing.
Special Law on the Galapagos, Law No. 278 (1998) (Ecuador).

. Westerhaven Schiffahrts v. Attorney Gen. of Belize, Civ. App. No. 19 of
2010 (Ct. App. 2011).

342. In 2022, Panamanian President Cortizo assisted in introducing legislation
thatwould grantlegal personhood status to natural entities, such as oceans and
rivers. Lucy Jones, Panama Is the Latest Country to Legally Recognise the Rights of
Nature, PLANET ARK (Mar. 7, 2022), https://planetark.org/newsroom/news/
panama-is-the-latest-country-to-legally-recognise-the-rights-of-nature.

343. See Te Awa Tupua Act 2017, No. 7 (N.Z.).

344.1In 2015, the Supreme Court of the Philippines ruled that while marine
mammals and their habitats did not have legal standing, citizens could sue
on behalf of the harmed entity. This later led to special prosecutors for en-
vironmental crimes. Ralf Rivas, How Dolphins Shaped Environmental Laws,
Protected Benham Rise, RapPLER (May 17, 2018), https://amp.rappler.com/
nation/202776-dolphins-shaped-environmental-laws-philippines-benham-
rise.

345.In 2017, the Marae Moana was designated as a protected area in the exclu-
sive economic zone and would be managed by a council of nine appointed
members, including the Cook Islands prime minister, representatives from
the northern and southern islands, and other interested governmental, pri-
vate, and religious parties. Marae Moana, What Is Marae Moana?, https://
www.maraemoana.gov.ck/about-marae-moana/what-is-marae-moana/ (last
visited Sept. 16, 2023).

346. United Nations, Intergovernmental Conference on Marine Biodiversity of Ar-
eas Beyond National Jurisdiction, https://www.un.org/bbnj/ (last visited Sept.
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Treaty is an implementing agreement to UNCLOS that
demonstrates more social and political support to change
the status quo stagnating UNCLOS. This shift in focus
could allow room for the development of Ocean Rights,
where nation-states already have the political backing to
do so. Laws and regulations could implement the BBN]
Treaty while applying ideas that stem from a UDOR.

The development of initiatives promoting Ocean Rights
is on the rise thanks to the continued efforts of several
organizations, including the ELC, Relay4Nature, Inter-
national Rivers, and the Global Alliance for the Rights
of Nature (GARN), promoting UDOR.** These efforts
encourage the United Nations to include more protections
for ocean resources in governing principles and resolutions.
Members of societies impacted by changes are included in
the negotiations to ensure that participating State Parties
understand the complexity of the decisionmaking. The
2023 omnibus resolution on oceans and the law of the sea
works to push more of Ocean Rights into the upcoming
agendas of the United Nations.**

1. High Seas Treaty

In addition to the increase in knowledge and dissemina-
tion of information on Ocean Rights, policymakers have
made strides in finalizing the text of the BBN]J Treaty.*
After two decades of negotiations in fishing rights and
benefit-sharing,” the United Nations’ international ocean
BBN] Treaty, also referred to as the High Seas Treaty, took
the next step toward implementation as of June 2023. As
soon as 60 countries sign and ratify the High Seas Treaty,
it will become a legally binding international law resolu-
tion about conservation regulation and resource-sharing in
the high seas.>

Once the agreement becomes legally adopted by coun-
tries, it will promote stricter protections for marine life
beyond national jurisdiction and a better means of marine
conservation.”” It still requires an abundant amount of

16, 2023) [hereinafter Intergovernmental Conference).

347. See, e.g., ELC, Home Page, https://www.earthlawcenter.org/ (last visited
Sept. 16, 2023); see also Relay4Nature: The Mission, OCEAN Race (May 7,
2021), hteps://www.theoceanrace.com/en/news/12690_Relay4Nature-the-
Mission; International Rivers, Home Page, https://www.internationalrivers.
org/ (last visited Sept. 16, 2023); GARN, Home Page, https://www.garn.
org/ (last visited Sept. 16, 2023).
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un.org/bbnj/fifth_substantive_session (last visited Sept. 16, 2023); Minna
Epps, Key Takeaways From Treaty Negotiations for Biodiversity Beyond Na-
tional Jurisdiction (BBN]), United Nations HQ New York, IUCN (Aug. 13,
2022),  hteps://www.iucn.org/blog/202208/key-takeaways-treaty-negotia-
tions-biodiversity-beyond-national-jurisdiction-bbnj-united.

350. UNCLOS of 1982 was the most recent international agreement on ocean
protection of only 1.2% of high seas waters. See Stallard, supra note 86.
351. See id. The High Seas Treaty is referred to as the Agreement on the Conser-
vation and Sustainable Use of Marine Biological Diversity of Areas Beyond
National Jurisdiction, or BBN] Treaty. Intergovernmental Conference, supra
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work, including the legislative approval of each country,
before it is implemented.*

The ultimate goal of the High Seas Treaty is to close a
gap in international law by offering a framework for gov-
ernments to protect ocean health, climate resilience, and
the socioeconomic well-being and food security of the
world.® The High Seas Treaty is a step toward protect-
ing biodiversity and species under the threat of climate
change, overfishing, and deep-sea and seabed mining.’>
It will seek to implement strict environmental regulations
and oversight to ensure ocean activities are sustainable and
responsible.” The activity limits will be applied to fishing,
including the amount, routes of use, shipping lanes, and
allowed bioprospecting for deep sea mining for minerals
taken from a seabed 200 meters down or below the sur-
face.”” A challenge will be to regulate how to disperse the
use and benefits equally; how much the ocean resources are
worth is unknown and difhicult to identify and divide.>

The High Seas Alliance, among many other organi-
zations globally, submitted stakeholder written inputs to
the BBN]J Treaty process supporting better measures for
intergenerational equity and benefit-sharing.” The stake-
holder engagement at the July 2022 United Nations Ocean
Conference demonstrated the ways in which organizations
are pushing Ocean Rights and the global goal of protect-
ing and preserving 30% of the oceans through MPAs
onto the international agenda by the year 2030 (known
as 30x30).>° Several organizations, including the ELC and
Stop Ecocide, submitted stakeholder engagement inputs,
which propose that stronger actions be taken to support
the aforementioned 30x30 goal and an ecocentric Rights
of Nature approach.*
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For example, in Stop Ecocide’s submission, it presented
the work it conducted with legal experts involving a legal
definition of “ecocide.” This submission included a list
of countries considering recognizing the term within their
borders.>* Though it does not explicitly mention Rights of
Nature, Rights of Rivers, or Ocean Rights, Stop Ecocide’s
goals align with the overarching aims of these concepts to
achieve environmental protection through an ecocentric
approach. Though there are more than 50 submissions,
most of these organizations discussed and emphasized the
30x30 goal rather than the proposed UDOR.** Several
of the submissions emphasized the need to complete the
negotiations and text of the BBNJ Treaty.>*

The BBN]J Treaty also strives to better define and artic-
ulate equitable sharing of marine genetic resources that
cannot be regulated without the participation and coop-
eration with international patent law and intellectual prop-
erty rights.> Stronger and clearer regulation of activities
pertaining to bioprospecting and development of these
resources has led to more discussion over stronger EIAs for
these developments and to fit into the BBN]J Treaty more
generally. These interests led to activity discussions within
the agreement’s text and their importance in highlighting
potential impacts on coastal communities and SIDS.

Although the BBN] Treaty pertains to the high seas
and areas outside of national jurisdiction, the treaty often
overlooks the interconnection between species within

362. See Statement from Stop Ecocide International for the Second United Na-
tions Ocean Conference, supra note 361.

363. See id.

364. See, e.g., United Nations Ocean Conference, Stakeholder Engagement in
Numbers, hteps://www.un.org/en/conferences/ocean2022/preparation/
stakeholders (last visited Sept. 16, 2023); see Statement from Eco Founda-
tion Global for World Coastal Forum (July 2022), https://sdgs.un.org/sites/
default/files/2022-07/ZhangHai___SecretaryGeneral __Eco_Foundation_
Global.pdf; Statement from EarthEcho International, https://sdgs.un.org/
sites/default/files/inline-images/SeanRussel_Associate_Director_of_Youth_
Engagement_%26_Partnerships-EarthEcho_International.pdf;  Statement
from Fauna & Flora International to the United Nations Ocean Conference
2022 (June 2022), https://sdgs.un.org/sites/default/files/inline-images/So-
phieBenbow_HeadofMarine_Flora%26Faunalnternational.pdf; Statement
from High Seas Alliance to the United Nations Ocean Conference (July
1, 2022), https://sdgs.un.org/sites/default/files/2022-07/PeggyKalas___ Di-
rector__HighSeasAlliance.pdf; Statement from Marine Conservation Insti-
tute to the United Nations Ocean Conference, https://sdgs.un.org/sites/de-
fault/files/inline-images/SarahHameed_BlueParksDirector%26SeniorScien
tist____Marine_Conservation_Institute.pdf; Statement from Monmouth
University Urban Coast Institute to the United Nations Ocean Conference
(July 2022), hteps://sdgs.un.org/sites/default/files/2022-07/DanielleShaw_
ChiefCouncillor_Monmouth_University.pdf; Statement from One Ocean
Hub to the United Nations Ocean Conference (2022), https://sdgs.un.org/
sites/default/files/inline-images/ElisaMorgera_Professor_OneOceanHub.
pdf; Statement from the PEW Charitable Trusts to United Nations Ocean
Conference (2022), https://sdgs.un.org/sites/default/files/inline-images/
Megan_Jungwiwattanaporn_EnvironmentOfficer_PewCharitableTrusts.
pdf; Statement from Save the Waves Coalition to the United Nations Ocean
Conference (July 2022), https://sdgs.un.org/sites/default/files/2022-07/
MaraArroyo_SurfProtectedAreasNetworkManager_ Save_The_Waves_
Coalition.pdf; Statement from Stop Ecocide International for the Second
United Nations Ocean Conference, supra note 361.

365. See Statement from High Seas Alliance to the United Nations Ocean Con-
ference, supra note 364.

366. Stva THAMBISETTY, LONDON ScHOOL OF Economics AND PoLiTicAL Sci-
ENCE, PoLicy Brier No. 48, INTELLECTUAL PROPERTY AND MARINE GE-
NETIC RESOURCES: NAVIGATING ARTICLES 10-13 1x THE BBN] Drarr
TreATY (2022), hteps://ssrn.com/abstract=4054874.
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and outside national jurisdictions. A research study has
observed this demonstrated conduct and its importance on
side events during the BBN] process.*” Organizations were
promoting the concept of ecological connectivity and the
need for stronger language in the BBNJ Treaty to reflect
this reality.*® During the discussion on this concept with
participants, several States did not understand how there
could be a connection between ecosystems in the high seas
and coastal communities until there was a thorough expla-
nation of these ecosystems interactions.’® This research
highlights the need to have organizations, coastal commu-
nity groups, and SIDS at the negotiation table, as they can
often speak to experiences that lawmakers and policymak-
ers do not have.

The text of the BBN] agreement does not include Ocean
Rights, but a few negotiable aspects of the treaty are rele-
vant to the conservation of the marine environment. These
include benefit-sharing in conjunction with the common
heritage of humankind principle, additional EIA guid-
ance, and capacity-building. The BBN]J Treaty’s finalized
text contains increasing support from organizations and
countries that insist stronger language is needed to ensure
intergenerational equity when Members implement these
measures. In addition, though the text of the BBNJ Treaty
is finalized, there remains increasing ratified support from
organizations and countries who insist that stronger lan-
guage is needed to ensure intergenerational equity when
these measures are implemented.*

Despite this momentum, concerns remain regarding
equity and public participation during negotiations due
to the limited opportunity of non-nation-state actors
and observers to participate in in-person meetings due to
COVID-19.7" The lack of meaningful public participa-
tion from a variety of groups was troubling, considering
that the topic discussed in these negotiations was con-
cerning benefit-sharing and intergenerational equity. In
this sense, the process seemed to have illogically permit-
ted parts of the negotiations to continue without several
key voices being heard that were directly impacted by the
decisions made.

A significant amount of time during the BBN] nego-
tiations focused on benefit-sharing in the high seas and in
“the Area.” The high seas constitute the water column out-
side of national jurisdiction while “the Area” encompasses
the seafloor outside of national jurisdiction. UNCLOS

367. See Ina Tessnow-von Wysocki & Alice B.M. Vadrot, Governing a Divided
Ocean: The Transformative Power of Ecological Connectivity in the BBN] Ne-
gotiations, 10 POL. & GOVERNANCE 1, 14-28 (2022), available at https://doi.
org/10.17645/pag.v10i3.5428.

368. See id.

369. See id.

370. See id. Intergenerational equity in this context involves upholding the rights
of children and future generations to a healthy environment. See MicHAEL
SWEENEY & ELisA MoRGERA, ONE OceaN Hus, DoN'T FORGET A HEALTHY
OceaN as Part oF CHILDREN'S RiGHT TO A Hearrny ENVIRONMENT
(2021), https://oneoceanhub.org/wp-content/uploads/2021/09/Policy-
Brief.pdf.

. See Exploring Oceans Rights at Ocean Race Summit, ONE Ocean Hus
(June 29, 2021), https://oneoceanhub.org/exploring-oceans-rights-at-ocean-
race-summit/.

37

—_

53 ELR 10860

regulates differently the resources that exist in these two
locations. The convention defines rules and lays out regula-
tions for the utilization of high seas resources, while the
International Seabed Authority regulates resource develop-
ment and bioprospecting of resources in “the Area,” such
as the Mining Code.”

While fishing on the high seas is permitted under
UNCLOS, insofar as Parties meet their treaty obligations,
resources found in “the Area” are subject to Article 136,
the Common Heritage of Mankind.”” This stipulates that
these resources should be for the benefit of “mankind,”
and legal scholars have interpreted this to mean that their
benefits must be shared equitably. BBN] negotiations are
considering how to share these benefits, as nation-states are
starting to reach the scientific, technological, and economi-
cal means to bioprospect and develop these resources.

“The Area” contains many important gaseous, lig-
uid, and mineral resources, which States are interested in
acquiring due to their economic value. Many organizations
speak out against the resource developments, given the
many unknowns about these deep sea environments and
the risks of trying to access and consume them. Due to this
lack of knowledge, negotiations have considered the stron-
ger measures needed within EIAs. One of the most well-
known locations identified for seabed mining development
potential is the Clarion-Clipperton Zone between Hawaii
and Mexico.” Although this area would be promising for
the extraction of resources, one-third of the area within the
Clarion-Clipperton Zone will be protected from extractive
activities, considering the many unknowns regarding the
impacts of development that scientists admit to in areas
such as the Clarion-Clipperton Zone.”s

Although these ocean areas are far offshore, the devel-
opment decisions may have broader impacts across the
regime. The common heritage of mankind and the precau-
tionary principle are necessary areas that IPLCs and coastal
communities are managing or could manage because of
the implications these people face if these resources are
not effectively managed or shared. Sometimes, offshore
activities are understood as far removed from being able
to influence ecosystems closer to coastal shores that impact
inland communities. Yet, many species in offshore regions
interact with coastal ones. Consequently, a strong holis-
tic, integrated, and interconnected approach needs to be
adopted to preserve water environments (i.e., water quality)
and marine species populations (i.e., fish stocks). Recogniz-
ing Ocean Rights and ensuring that application measures
take a holistic approach, such as through monitoring in
MPAs, demonstrates how a holistic method of implemen-
tation would positively impact the marine environment
and increase managerial opportunities for IPLC groups.
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372.1SA, The Mining Code, https://www.isa.org.jm/the-mining-code/official-
documents/ (last visited Sept. 16, 2023).

373. See UNCLOS, supra note 227, art. 136.

374. PEW CHARITABLE Trusts, THE CLARION-CLIPPERTON ZONE (2017),
hteps://www.pewtrusts.org/-/media/assets/2017/12/sea_the_clarion_clip-
perton_zone.pdf.

375. See id.
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The Ocean Rights and 30x30 global goals are highly
ambitious. Scholars are skeptical regarding what each sys-
tem will be able to achieve. Organizations have investigated
the extent to which MPAs have become “paper parks™ in
different jurisdictions. For example, Oceana published a
report in 2020 highlighting the number of MPAs poorly
managed and leading to continued damage to ecosys-
tems.”” Oceana found that 80% of European MPA man-
agement plans failed to lay out a solid management basis,*”
and 86% of MPAs claiming to protect the seabed allowed
area exposure to high-risk fishing gear.

Considering the growing literature on the inefficien-
cies of some MPAs, it is hard to envision regulations and
laws passed to support strong Ocean Rights. MPAs are
a measure used to ensure the protection of an area for
anthropocentric or ecocentric objectives. Regardless of the
purposes for MPA implementation, it must conserve the
marine environment. Although Ocean Rights provides
a new lens through which regulations could be adopted,
this approach will likely be contested.* In comparison to
identified, designated, and managed MPAs, Ocean Rights
would potentially clash with preexisting norms established
in UNCLOS on the rights of nation-states.

The BBN]J Treaty has not completely changed key per-
spectives of UNCLOS. The amount of time spent negoti-
ating the sharing of benefits for marine genetic resources
demonstrates that there remains an underlying under-
standing that the ocean is a resource to be exploited by
humankind. As such, there are difficulties in balancing this
sentiment with the objectives of a UDOR.

Only Parties to the treaty and select organizations are
accredited to negotiate at United Nations conferences. In
this context, States usually have the sole right to regulate the
waters within their national jurisdiction and their exclusive
economic zone stemming from Article 194 of UNCLOS,
leaving IPLC and coastal community rights to utilize and
manage these resources as permitted by their governing
State.” Even where States allow for IPLCs to utilize and
manage coastal space, liability still falls on the State Party
of UNCLOS.* There are few occasions in the marine
shipping regime where Indigenous groups are granted full
access rights to ocean spaces that are considered particu-

376. “Paper parks” refer to MPA designations of areas that have not been man-
aged properly and fail to protect the area from degradation. They amount to
nothing more than protections on paper.

377. See ALLisON L. PERRY ET AL., OCEANA, UNMANAGED = UNPROTECTED:
EuropE’s MARINE PaPER PARKS (2020), https://europe.oceana.org/wp-con-
tent/uploads/sites/26/oceana_2020_unmanaged_equals_unprotected_ma-
rine_paper_parks.pdf.

378. See id.

379. See id.

380. Wesley J. Smith, Science Journal Claim: “Ocean” Is a “Living Entity” With In-
herent Rights, Nar'L Rev. (Oct. 19, 2022), hteps://www.nationalreview.com/
corner/science-journal-claim-ocean-is-a-living-entity-with-inherent-rights/.

381. See UNCLOS, supra note 227, art. 194.

382. Endalev Lijalen Enyew & Nigel Bankes, /nteraction Between the Law of the
Sea and the Rights of Indigenous Peoples, in THE Law OF THE SEA: NORMATIVE
CoNTEXT AND INTERACTIONS WiTH OTHER LEGAL REGIMES 151, 155-63
(Nele Matz-Liick et al. eds., Routledge 2023).
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larly sensitive sea areas, another type of designated area
under the International Maritime Organization.’

Considering the limitations of UNCLOS, international
human rights laws are utilized to establish precedents
expecting States to maintain their human rights obliga-
tions while implementing measures within UNCLOS. For
example, Article 3 of UNDRIP provides that Indigenous
peoples have the right to self-determination, which the
International Covenant on Civil and Political Rights and
the International Covenant of Economic, Social, and Cul-
tural Rights also establish.* In the latter two, “all peoples
may, for their ends, freely dispose of their natural wealth
and resources [and] . . . in no case may a people be deprived
of its own means of subsistence,” and “[t]he state parties
to the present Covenant . . . shall promote the realization
of the right of self-determination, and shall respect that
right, in conformity with the provisions of the Charter
of the United Nations.”* As these rights relate to marine
resources, these provisions can be understood to confer to
Indigenous peoples a right to participate in marine gover-
nance by allowing them to be in control of the develop-
ment of their land, resources, and territory.»

There is skepticism regarding meaningful MPA imple-
mentation to achieve 30x30. Unsurprisingly, a similar
sentiment exists with Ocean Rights. Strong guidance is
necessary to support its jurisdictional implementation.
Conflicts may occur due to the negotiation challenges with
preexisting text and regulations from UNCLOS. The text
of UNCLOS establishes specific State rights to manage
ocean resources within national territories. Beyond this,
the State decides to determine who, within its borders, is
granted private rights to that territory or if these areas are
governed by standards, like the U.S. public trust doctrine.
Given that UNCLOS and nations globally vary in how
they govern ocean resources within their jurisdictions, it
would seem inevitable that applying Ocean Rights around
the world would be challenging.

Though few organizations explicitly wrote about
UDOR, many organizations expressed interest in the
equitable application of measures enforcing the 30x30
international goal.®” MPAs can and should be managed
by and with input from IPLCs and coastal communities
because gaps would remain without the benefit of tradi-
tional knowledge.”* Several organizations have voiced their
concerns regarding lack of public participation due to the

383. International Maritime Organization, Particularly Sensitive Sea Areas,
hteps://www.imo.org/en/ourwork/environment/pages/pssas.aspx (last vis-
ited Sept. 16, 2023).

384. Amiel Ian Valdez, Balancing the Indigenous Peoples’ Ancestral Sea Rights, and
the State’s Obligation to Protect and Preserve the Marine Environment: A Com-
parative Study of the Philippine and Australian Approaches, 23 Asia Pac. ].
Huwm. Rrs. & L. 47, 58-62 (2021).

385. See id.

386. See id.

387. Gov.UK, Global Ocean Alliance: 30by30 Initiative, https:/ [www.gov.uk/gov-
ernment/topical-events/global-ocean-alliance-30by30-initiative/about (last
visit Sept. 16, 2023).

388. Reaction: COP15 Outcome Recognises the Importance of Blue Nature, Hicun
Seas ArL. (Dec. 19, 2022), https://www.highseasalliance.org/2022/12/19/

reaction-cop15-outcome-recognises-the-importance-of-blue-nature/.

53 ELR 10861



Copyright © 2023 Environmental Law Institute®, Washington, DC. Reprinted with permission from ELR®, http://www.eli.org, 1-800-433-5120.

challenge of COVID-19. Several other organizations wrote
and submitted papers on the BBN]J process and its success
in providing meaningful opportunities for public partici-
pation.” Not only do organizations voice opinions on the
general lack of participation allowed during the process,
but many also explicitly speak of the need for coastal and
fishing communities to be further involved in these discus-
sions due to impacts to their livelihood.

2. lack of International Regime Interaction

Climate change, biodiversity, and ocean regimes need to
work together in law and policy creation and implementa-
tion to mitigate the harsh impacts incurred by IPLCs and
coastal communities. Political will is growing to ensure
that governance of climate change, biodiversity, and sus-
tainability objectives no longer operate in silos as in the
past. International regimes such as the UNFCCC, CBD,
UNCLOS, and others have made strides in respective areas
to regulate different aspects of the environment. Those
strides must continue to ensure that a holistic approach
is applied to the governance of coastal and marine envi-
ronments, and to have these regimes work collaboratively
instead of in conflict.

The climate change regime under the UNFCCC frame-
work should work with UNCLOS to promote a healthy
environment. Unfortunately, the text of the convention
and the implementing Paris Agreement only reference the
ocean in the preamble.”” Many scholars have criticized
this shortcoming, as there remains a need to take a holistic
approach to tackling climate change challenges because it
has significant impacts on marine environments.”"

The CBD sustains more interaction with UNCLOS
than the UNFCCC, and both conventions promote and
establish goals about the conservation of the marine envi-
ronment. As of March 2023, there are three potential and
existing implementing agreements with UNCLOS. There
is an open-ended working group that is in the process of
ensuring uniformity between the text in the six official
United Nations languages. The fifth session of the confer-
ence resumed on June 19, 2023. The agreement was adopted
by consensus.”> Other existing implementing agreements

389. Elisa Morgera et al., Participation at BBN] Negotiations Matters, ONE
Ocean Hus (Apr. 11, 2022), https://oneoceanhub.org/participation-at-
bbnj-negotiations-matters/.

390. See Bender et al., supra note 2; Tanya Brodie Rudolph et al., A Transition to
Sustainable Ocean Governance, 11 NaTurRe CoMmc’'Ns 3600 (2020), avail-
able at hteps://www.nature.com/articles/s41467-020-17410-2.

. Paris Agreement to the UNFCCC, Dec. 12, 2015, T.I.A.S. No. 16-1104; see
UNCLOS, supra note 227.

392. U.N. General Assembly, Agreement Under the United Nations Convention
on the Law of the Sea on the Conservation and Sustainable Use of Marine
Biological Diversity of Areas Beyond National Jurisdiction, UN. Doc. A/
CONE232/2023/4 (June 19, 2023), https://documents-dds-ny.un.org/
doc/UNDOC/LTD/N23/177/28/PDF/N2317728.pdf2OpenElement;
U.N. General Assembly, Singapore: Draft Resolution—Agreement Under
the United Nations Convention on the Law of the Sea on the Conservation
and Sustainable Use of Marine Biological Diversity of Areas Beyond Nation-
al Jurisdiction, U.N. Doc. No. A/77/L.82 (July 10, 2023), https://docu-
ments-dds-ny.un.org/doc/UNDOC/LTD/N23/201/67/PDF/N2320167.
pdf2OpenElement.
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include the sustainable utilization of fish stocks (known as
the Fish Stocks Agreement) and an agreement relating to
the implementation of Part XI of UNCLOS on provisions
for international guidelines for deep seabed mining.
Provisions within these three agreements are aligned
with the objectives of the CBD, and thus should con-
tinue to work together to protect biodiversity. While it is
necessary to ensure regimes work together to support the
Rights of Nature movements, there could be ramifications
to IPLCs and coastal communities regarding the imple-
mentation of conservation measures. Such ramifications
stem from these coordinated regime actions if measures
are not in place to ensure these groups are provided with

sufficient FPIC.

3. UDOR

Although there are currently laws and policies across the
world working to protect and respect marine ecosystems,
there is a lack of recognition of the urgent actions needed
against critical life threats of cumulative impacts from
pollution and habitat destruction to overfishing and cli-
mate change.” The UDOR’s mission, outlined by the fun-
damental issues of the Universal Declaration of Human
Rights, works to provide values and principles to develop
stronger ecocentric ethics and regulation applications.*”
For several years, the Government of Cabo Verde and
other partners, including global law and policy experts,
Indigenous peoples, NGOs, local communities, scientists,
business leaders, stakeholders, developers, and others had
the aim to grow support to implement Ocean Rights.»
On September 18, 2023, The Ocean Summit—DPresent-
ing Ocean Rights event, held during the 78th session of
the United Nations General Assembly (UNGA 78), the
UDOR was introduced.”” The goal is to identify the oce-
anic living ecosystems as integral parts of the environment
and to coordinate with humans equally, rather than regu-
late with human hierarchy.”” It serves as a powerful tool for
protecting the ocean and embedding human rights prin-
ciples—international law and policy and treaties, national

393. U.N. Conference on Straddling Fish Stocks and Highly Migratory Fish
Stocks, Agreement for the Implementation of the Provisions of the United Na-
tions Convention on the Law of the Sea of 10 December 1982 Relating to the
Conservation and Management of Straddling Fish Stocks and Highly Migra-
tory Fish Stocks, UN. Doc. AICONE164/37 (Sept. 8, 1995), https://www.
un.org/depts/los/convention_agreements/texts/fish_stocks_agreement/
CONF164_37.htm; see UNCLOS, supra note 227.

394. Michelle Bender et al., Universal Declaration for Ocean Rights and Ocean for
Ecocide Law: The Paradigm Shift for a Healthy Connection of People With the
Ocean in This UN Ocean Decade, OceaN VisioN LegaL (Sept. 15, 2023),
https://www.oceanvisionlegal.com/post/ocean-rights-and-ecocide; UN
General Assembly: The Ocean Race and Global Partners Call for the Recog-
nition of the Inherent Rights of the Ocean, OceaN Rack (Sept. 19, 2023),
https://www.theoceanrace.com/en/rwp/news/14637_UN-General-Assem-
bly-The-Ocean-Race-and-global-partners-call-for-the-recognition-of-the-
inherent-rights-of-the-ocean. A petition for UDOR was signed by over
32,000 people from 178 countries. One Blue Voice, Home Page, https://
www.onebluevoice.net/ (last visited Oct. 5, 2023).
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396. See Towards a Universal Declaration of Ocean Rights, supra note 309.

397. UN General Assembly, supra note 394; One Blue Voice, supra note 394.

398. See Wilson & Lee, supra note 22.
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constitutions, and legal codes around the world. To accom-
plish this, the short-term goal is set to serve as a foundation
in supporting the inclusion of Ocean Rights in the 2023
United Nations Omnibus Resolution on “Oceans and Law
of the Seas.”™

Over the past several years, leaders developed principles
for the long-term UDOR proposal, and are advocating for
United Nations Member States to secure the UDOR by
2023.« These principles, titled “We are the Ocean and
the Ocean is us—Establishing a new relationship between
humankind and the Ocean: Principles underpinning
Ocean Rights” propose:

i. Inter- and intragenerational stewardship (care
for and ensure responsible use of the ocean, and
strengthen and enforce the obligations set out in the
United Nations Convention of the Law of the Sea,
United Nations Framework Convention on Climate
Change, Convention on Biological Diversity, and
other instruments, frameworks, and bodies);

ii. Respect for diverse value systems, including
the intrinsic value of the ocean (inclusion of and
respect for diverse values, knowledge, and practices
to advance equity, justice, and sustainability in the
blue and green economy, preserving the health of the
ocean and human health, and ensuring full protec-
tion and respect for the rights and cultures of Indig-
enous, coastal, and marginalized communities);

iii. Representation of all stakeholder interests,
including the ocean (the right and responsibility to
ensure the ocean’s interests and needs, representation
in decisions and disputes affecting the ocean’s health,
honoring the creation and enforcement of a network
of marine protected areas and where human activity
is effectively managed, within sustainable manage-
ment of the ocean ecosystem);

iv. Adhering to and promoting best available sci-
ence and ecologically based criteria, including
Traditional knowledge (informed by the best
available data, information, knowledge, and sci-
ence, including the worldviews, values, knowledge
and practices of Indigenous peoples, and holistic
approaches, including planetary boundaries, whole-
of-government (and-society), and an integrated eco-
system approach);

v. Full and effective participation (mechanisms that
ensure equitable and inclusive representation and
participation in multinational decisionmaking);

vi. Transparency and knowledge sharing (equitable
and fair sharing of information, Traditional knowl-
edge, innovations, practices, and technologies of
Indigenous peoples and local communities should

399. UN General Assembly, supra note 394.
400. Id.
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only be accessed with their free, prior, and informed
consent, in accordance with national legislation);

vii. Precaution and prevention (restrict elements that
may cause serious and irreversible damage (i.e.,
extinction of species, destruction of ecosystems, or
permanent alteration of natural cycles);

viii. In dubio, in favorem Oceani (“in dubio, in
favorem Oceani” or “when in doubt err on the side
of the Ocean,” to be used in cases of uncertain or
contrasting impact assessment for any anthropo-
genic activities).*"

These UDOR principles are set as a governing mech-
anism to best ensure that the ocean ecosystem is prop-
erly protected, restored, and respected for the health and
well-being of current and future generations. The goal of
UDOR by 2023 is to ensure the ocean’s rights, interests,
and needs are implemented effectively on all international
and local governance levels.«

V. Recommendations to Leverage Rights
of Nature to Protect Ocean Rights

There are many paths that the Rights of Nature, Rights of
Rivers, and Ocean Rights movements may follow. There are
also uncertainties regarding which path will best promote
the movements without undercutting IPLCs’ and coastal
communities’ access to resources. Specifically, there is
uncertainty surrounding how small-scale fishing commu-
nities may continue to survive and flourish in the context
of an Ocean Rights-centered regime. To best understand
where the future of the movements lies, existing models
and infrastructure that protect both natural resources and
the surrounding communities who depend on them must
be examined.

The first, and potentially most effective, approach is
through legislation on the federal, state, and local levels.
We may also rely upon domestic and international court
decisions as another instrument for the Rights of Nature,
Rights of Rivers, and Ocean Rights movements. Finally,
movements on the private and grassroots levels may have
smaller results-based impacts, but are likely to promote
the movements in ways that are accessible to all relevant
communities. There is not a “one-size-fits-all” solution that
nation-states, local communities, and organizations should
follow, but rather strengths and weaknesses in the analysis
of the various paths that the Rights of Nature, Rights of
Rivers, and Ocean Rights movements may take.

A.  Governance Implementation

Promoting Rights of Nature, Rights of Rivers, and Ocean
Rights through legislative means is likely the most expedi-
ent method. On a federal level, however, law making is

401. Id.
402. Bender et al., supra note 394.
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often too broad-based to effectuate sustainable change.
As this study has illustrated, federal statutes, such as the
MMPA, create roadblocks for the IPLCs and coastal com-
munities, which rely on the natural resources that the stat-
utes protect.*® Similarly, MPAs, such as the Taza MPA in
Algeria, aim to protect the local ecology, but have potential
to strip the small fishing community surrounding the area
of its rights to seek livelihood.** Blanket protections are
important stepping stones in promoting earth law move-
ments, but they are enacted with the caveat that they
often extend too far and result in gatekeeping important
resources from communities who are not at the forefront
of federal legislation.

State-level legislation may be implemented to pro-
tect communities while continuing to protect Rights of
Nature, Rights of Rivers, and Ocean Rights themselves.
One example of this is located in Mexico, where multiple
state governments have recognized Rights of Nature and
have drafted a form of these rights in their state constitu-
tions. > However, while this serves as progress in the move-
ment, these provisions often fail to create strict change due
to the broad nature of their terms and the lack of commu-
nity input in drafting the laws, creating greater mistrust
in the entities ultimately enacting the legislation.*¢ Much
like the legislation enacted on the federal level, states that
span broadly on a geographic and demographic level are
unlikely to be successful in supporting small-scale sustain-
able fishing or hunting communities without consulting
those communities while drafting this legislation.

Finally, legislation is well-suited in the hands of the
communities with the best understanding of how to uti-
lize and protect nature long before national governments
considered these issues. Rights of Nature began with the
relationship between nature and the Indigenous commu-
nities who lived in harmony with nature and were able to
make decisions on the local level. This model places the
ability to protect natural resources back into the hands of
small-scale communities. In looking at the Yurok Tribe’s
2019 resolution to protect the Klamath River by granting
it standing to protect the river from serious environmental
harms in tribal court, we may note that progress at this
level is limited but placed in the hands of those in the best
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position to handle these issues.®” This level of structured
local governance is a recent development in the greater
Rights of Nature movement, and will be an important one
to follow as more guardianship responsibility is placed in
the hands of local communities via local ordinances, or
tribal codes.

B.  Recognition of the Court System

The progress of the Rights of Nature and Rights of Riv-
ers movements in the court systems is incredibly like the
progress made in legislative governance. Looking back to
examples such as Sierra Club v. Morton, outside of schol-
arship, the courts were some of the first to recognize the
importance of acknowledging nature as a legal entity.
However, this is an uphill fight, as court decisions are not
always implemented and enforced as they are meant to be.
Some scholars have criticized Ecuador’s court decisions as
being “arbitrary” for the lack of enforcement in protecting
natural resources in the court system. s

While there are some notable successes, such as the rec-
ognition of the protections over the Whanganui River in
New Zealand, and the Colorado River in the southwest-
ern United States,™ there is still potential for the exploi-
tation of resources and local communities in the lack of
enforcement of these court mandates. For example, in the
Colorado River Basin, there are options for some tribes to
sell their own water rights to support modern infrastruc-
ture that would support their communities in other ways. "
Here, the lack of solid infrastructure for certain communi-
ties has rendered treaty-granted and court-acknowledged
water rights moot in the face of necessity. While reliance
on the court system for change in the perception of the
Rights of Nature and Rights of Rivers arguments may be
a more accessible approach for some communities, this
approach often lacks “teeth,” and therefore allows only for
small-scale and potentially short-lived momentum.

C. Grassroots Movements

Grassroots movements are less likely to have direct results
in protecting Rights of Nature, but they do have the advan-
tage of being a more accessible form of taking part in and
educating the public about Rights of Nature and the sub-
sequent movements, such as the Water Rights-based move-
ments discussed herein. This may be seen in the Universal
Declaration of the Rights of Rivers, which is currently
endorsed by 100 organizations across 20 countries,*> or
UDOR, encouraging a rights-based management system
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for ocean resources.” The work from advocating organiza-
tions encourage the United Nation’s BBN]J Treaty impacts,
which may someday serve as the foundation for more
effective regulations than those currently in place under
UNCLOS.# This is especially important in the context of
the small-scale fishing communities that may be among
the most affected by Ocean Rights-focused governance.

Organizational movements are also often inspired and
led by the small subsistence-based groups that are best-
suited to secure and protect Rights of Nature, whether that
be in an advocacy role, like the Sierra Club in the United
States,*” or in a guardianship role, like the New Zealand
Whanganui Tribe for the Whanganui River.”¢ These orga-
nizations effectuate change through the inspired move-
ments, and place an emphasis on living in harmony with
nature’s thythm. As applied to small fishing communi-
ties, such groups may both benefit from and protect ocean
resources. In looking at these patterns of changemaking,
while organizational movements may not have the direct
impact of legislation or judicial rulings, they are indicative
of where the greater Rights of Nature movement may lead
in the future, and how the effects of this movement may be
balanced with the needs of local communities.

VI. Conclusion

This Article provides an overview of the implementation of
earth law’s Rights of Nature, Ocean Rights, and Rights of
Rivers movements around the globe. While doing so, this
research highlights the developments on the horizon for
these respective movements and what the potential is to
impact IPLCs, SIDS, and coastal and marginalized com-
munities. Experiences from around the world demonstrate
that there are increases in the attention to and establish-
ment of these movement practices.

The recent developments of establishing rights are of
increasing importance due to the significance of nature,
ocean, rivers, and estuaries for the ecosystem services pro-
vided for IPLCs and coastal and marginalized communi-
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ties. There are cases in national courts in the United States,
New Zealand, Australia, Mexico, India, and Ecuador with
varying levels of success.”” Within the United States, there
were several cases to establish Rights of Nature and Rights
of Rivers. This Article highlights the actions taken recently
to promote Ocean Rights, with a resolution to be presented
at the United Nations General Assembly of 2023.

While identifying recent developments establishing
these rights, governance measures are examined and uti-
lized to conserve nature aligning with the ideals of these
rights. This includes the identification and implementa-
tion of the High Seas Treaty, MPAs, and BBN] negotia-
tions. Experiences implementing MPAs, like in Vietnam
and Malta, illustrate repercussions communities face when
MPAs are implemented due to the restrictions sustained
pertaining to fishing and maximum catch. Also addressed
are the potential solutions to balance the needs of IPLCs,
coastal and marginalized communities, and nature conser-
vation through increasing economic opportunities in areas
such as fishing and tourism.

The BBN]J negotiations influence regulations and con-
servation within many jurisdictions and have impacts on
Ocean Rights. In comparison to many conservation mea-
sures for rivers and nature within national jurisdictions,
the BBN] Treaty works to provide better frameworks and
guidance for resource conservation that fall under the com-
mon human heritage. Discussions have focused on gover-
nance about the conservation and development of natural
resources while considering intergenerational equity and
the sharing of benefits that arise from these resources.

This review suggests that there continues to be an
increase in the Rights of Nature, Ocean Rights, and Rights
of Rivers movements due to the ever-growing support of
grassroots and larger organizations supporting develop-
ments taken to courts in jurisdictions around the world.
The experiences in several jurisdictions were reviewed
demonstrating the challenges SIDS, IPLCs, and coastal
communities face when conservation measures are imple-
mented without substantive FPIC or public participation.
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