
 
 

 

 

 

 

 

 

 

IN THE UNITED STATES DISTRICT 
COURT FOR THE NORTHERN DISTRICT 

OF OHIO EASTERN DIVISION 
 

UNITED STATES OF AMERICA, ) 
   ) 

Plaintiff, ) 
)  CASE NO.  5:09-cv-00272 

   ) 
v. ) 

)  JUDGE JOHN R. ADAMS 
CITY OF AKRON, OHIO ) 

)  MAGISTRATE VECCHIARELLI 
and ) 

   ) 
THE STATE OF OHIO, ) 

   ) 
Defendants. ) 

  ) 
 

 
FIRST AMENDMENT TO CONSENT DECREE 

 
 

WHEREAS, this First Amendment to Consent Decree provides for the following two 

modifications, described in detail below:  (1) the sequencing for two elements of injunctive relief 

measures required at the City of Akron’s (“City” or “Akron”) Water Pollution Control Station 

(“WPCS”) and (2) the method the City is required to use to address potential weaknesses in the 

Main Outfall Sewer.
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WHEREAS, The United States of America, on behalf of the United States Environmental 

Protection Agency (“EPA”), filed a complaint in this matter on February 5, 2009. The complaint 

was amended on March 20, 2009. The amended complaint sought injunctive relief and civil 

penalties for, among other things, unauthorized discharges of sewage by the City from its 

combined and sanitary sewer system in violation of the Clean Water Act (“CWA”), 33 U.S.C. §§ 

1311, 1319(b) and 1365(a). The State of Ohio (“State”) was named as a defendant pursuant to 

Section 309(e) of the CWA, 33 U.S.C. § 1319(e). On May 11, 2009, the State filed a crossclaim 

against the City alleging violations of the CWA and related Ohio law, O.R.C. § 6111. 

WHEREAS, the parties in this matter (the “Parties”) entered into a Consent Decree (the 

“Consent Decree”) resolving the claims of the United States and State. 

WHEREAS, the City entered into the Consent Decree, without admitting the violations 

alleged by the United States and the State, in order to settle this case and avoid complicated, 

protracted and expensive litigation. 

WHEREAS, the Consent Decree, lodged on November 13, 2009, was entered on January 

17, 2014. 

WHEREAS, Paragraph 120 of the Consent Decree incorporates by reference the 

injunctive relief required pursuant to all “approved deliverables,” including the Long Term 

Control Plan Update (“LTCP Update”). The City requested approval of the current LTCP Update 

as a deliverable required by Paragraph 12 of the Consent Decree. The LTCP Update was 

approved by EPA in November 2011 and by Ohio EPA in April 2012. The approved LTCP 

Update, without associated appendices, is attached as Attachment A. Paragraph 112 of the 

Consent Decree provides that material changes to the terms of the Consent Decree, including any 

attached appendices, must be approved in writing by all of the Parties and the Court. Non-
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material changes are effective upon written agreement of the Parties. Id. 

WHEREAS, the Parties previously agreed in writing to three non-material changes to the 

LTCP Update, all of which allow the City to implement green infrastructure alternatives under 

the terms of Appendix 3 of the LTCP Update. On October 30, 2015, the United States approved 

the City’s requests to substitute green infrastructure and increased conveyance capacity for 

storage basins required in Rows 2 and 10 of the LTCP Update. On December 7, 2015, the United 

States approved the City’s request to substitute green infrastructure projects and increased 

conveyance capacity for the storage basin required in Row 7 of the LTCP Update. 

WHEREAS, under the terms of Exhibit 2 to the LTCP Update, the City proposed to 

increase the size of the secondary treatment facilities at the WPCS. Alternative A, Rows 17 

through 18 of the LTCP Update. This resizing was done under the terms of the LTCP Update 

itself, and therefore did not require a change to the existing agreement. EPA approved the 

resizing request on February 11, 2016. 

WHEREAS, the Parties have now agreed to two material changes to the LTCP Update 

and the Consent Decree, as set forth herein. The proposed modifications address:  (1) the 

sequencing for two elements of injunctive relief measures required at Akron’s WPCS and (2) the 

method the City is required to use to address potential weaknesses in the Main Outfall Sewer. 

The United States and State hereby approve the modifications proposed by the City, conditioned 

on the Court’s entry of this proposed First Amendment to the Consent Decree (“First 

Amendment”). 

WHEREAS, this First Amendment will be lodged with the Court for a period of not less 

than 30 days for public notice and comment in accordance with 28 C.F.R. § 50.7. The United 

States reserves the right to withdraw from or withhold its consent if the comments regarding this 
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First Amendment disclose facts or considerations indicating that the First Amendment is 

inappropriate, improper, or inadequate. Akron and the State of Ohio consent to entry of this First 

Amendment without further notice and agree not to withdraw from or oppose entry of this First 

Amendment by the Court or to challenge any provision of the First Amendment, unless the 

United States has notified Akron and the State of Ohio in writing that it no longer supports entry 

of the First Amendment. 

WHEREAS, the Parties recognize, and the Court by entering this First Amendment finds, 

that this First Amendment has been negotiated at arms-length and in good faith, and that this 

First Amendment is fair, reasonable, and in the public interest. 

NOW THEREFORE, before the taking of any further testimony, without further 

adjudication of any issue of fact or law, and upon the consent and agreement of the Parties, it is 

hereby ORDERED, ADJUDGED, and DECREED as follows: 

1. The Consent Decree shall remain in full force and effect in accordance with its terms, 

except that LTCP Update Rows 17 and 18, and Rows 21 and 22, are revised as set forth 

below, and a new Row 23 is added to the LTCP Update, effective upon entry of this First 

Amendment by the Court. 

2. Row 17 of the LTCP Update, which currently requires installation of additional 

secondary treatment capacity by February 28, 2019, is revised to require bidding for the 

additional secondary treatment capacity by April 30, 2017. The Achievement of Full 

Operation Date, currently December 31, 2021, is revised to require completion of the 

control measure by April 30, 2019. 

3. Row 18 of the LTCP Update, which currently requires installation of a BioActiflo unit by 

April 30, 2017, is revised to require bidding of that control measure by February 28, 
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2019. The Achievement of Full Operation Date for the BioActiflo unit, which is currently 

April 30, 2019, is revised to require completion by December 31, 2021. 

4. Row 21, which requires the installation and operation of a relief sewer line parallel to the 

Main Outfall Sewer, is deleted. 

5. Row 22, which requires the inspection and rehabilitation of the Main Outfall Sewer, and 

provides that the City shall not operate the Main Outfall Sewer under surcharge 

conditions, is deleted. 

6. Rows 21 and 22 are replaced with amended Rows 21 through 23 as set forth in 

Attachment B to this First Amendment. The amended Rows require installation of a steel-

reinforced concrete cap over all but a small portion of the existing Main Outfall Sewer. 

The City is still required to meet the original Achievement of Full Operation date, 

November 30, 2017, for the revised project. The City is also required to perform regular 

inspections and to perform any necessary rehabilitation through the duration of the First 

Amendment. 

 
JUDGMENT IS HEREBY ENTERED in accordance with this First Amendment to Consent 

Decree, on this__day of__________, 2016. 

 

 

        
JUDGE JOHN R. ADAMS 
UNITED STATES DISTRICT COURT JUDGE 
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THE UNDERSIGNED PARTY hereby consents to this First Amendment to the Consent
Decree in the matter of United States v. City ofAlcron, et al., No. 5:09-cv-272 (N.D. Ohio).

Date: April , 2016

A istant Attorney General
nvironment and Natural Resources Division

United States Department of Justice
900 Pennsylvania Ave., NW
Washingto DC 20530

Datv~~a, 2016 BONNIE A. COSGROVE
Trial Attorney
Environmental Enforcement Section
Environment and Natural Resources Division
United States Department of Justice
301 Howard St., Ste. 1050
San Francisco, CA 94105
Phone: (415) 744-0130
Fax: (415) 744-6476

__—__~_ _.__. ~..~_... ____~_ ___------email:-bonnie.eos rho e_na,usdoj.~ov_ .._ . ___..~_

FOR THE UNITED STATES OF AMERICA:
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THE UNDERSIGNED PARTY hcrcby consentsto this First Amendmentto thc Consent
Dccrec in the mattcr ofし η′′θグ5レα′θsソ (Vヶ

`/・

Иわ́θη,α α′.,No.5:09-cv-272o.D.Ohio)。

FOR THE UNITED STATES OF AMERICA:

CAROLE S.間NDON
Acting United States Attomey

Date:April_日 ,2016

United Statcs Courthouse

801 Wcst Superior Avc

Clcvcland,OH 44113

Phone:(216)622‐ 3698
Fax:(216)522-2404
Email:Stcvcn,Paffllasの uSdΩ i.2ov
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THE UNDERSIGNED PARTY hereby consents to this First Amendment to the Consent

Decree in the matter of United States v. City of Akron, et al., No. 5:09-cv-272 (N.D. Ohio
).

FOR THE UNITED STATES

ENVIRONMENTNAL PROTECTION AGENCY:

ROBERT A. KAPLAN,

Acting Regional Administrator

U.S. EPA Region 5

Date: April, 2016 ~_ ~~

T. LEVERETT NELSO

Regional Counsel
U.S. EPA Region 5
77 West Jackson Boulevard

Chicago, IL 60604-3507

Phone: (312) 886-6666

Email: Nelson.leverett(a,Epa. o~v

9

Case: 5:09-cv-00272-JRA  Doc #: 178-1  Filed:  05/02/16  9 of 29.  PageID #: 8745



10

Case: 5:09-cv-00272-JRA  Doc #: 178-1  Filed:  05/02/16  10 of 29.  PageID #: 8746



THE UNDERSIGNED PARTY hereby consents to this First Amendment to the Consent
Decree in the matter of United States v. City of Akron, et al., No. 5:09-cv-272 (N.D. Ohio)

FOR THE CITY OF AKRON:

Date: April 2016
EVE .
Director of Law
City of Akron
161 South High Street, Suite 202
Akron, OH 44308
Phone: (330) 375-2030
Fes: (330) 375-2041
Email: ebelfance@akronohio.gov
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ATTACHMENT A B TO FIRST AMENDED CONSENT DECREE BETWEEN THE UNITED STATES, CITY OF AKRON, OHIO AND STATE OF OHIO 
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Negotiated Long Term Control Plan Update

Submitted in accordance with conditions set forth in cover letter dated November 15, 2011
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ATTACHMENT B   
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ATTACHMENT B TO FIRST AMENDED CONSENT DECREE BETWEEN THE UNITED STATES, CITY OF AKRON, OHIO AND STATE OF OHIO 
 

ROW  
# 

CONTROL 
MEASURE  
LOCATION 

DESCRIPTION DESIGN CRITERIA PERFORMANCE  
CRITERIA 

CRITICAL  
MILESTONES 

21  
Main Outfall 
Sewer Upgrades 
– Phase I 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Installation of a pneumatically placed, steel 
reinforced mortar cap over the entire length of 
the brick-arch section of the Main Outfall 
Interceptor (“MOI”) that runs between Survey 
Station 83+00 and the rectangular bridge 
section that is located just upstream of the 
WPCS (the “Bridge Section”). The Bridge Section 
is not of brick-arch construction, and the 
approximately 400-foot portion of the MOI 
between the Bridge Section and the WPCS is 
covered with soil. As part of Phase I, a limited 
amount of additional soil will be added to the 
brick-arch portion of the MOI between the Bridge 
Section and the WPCS headworks.  
 
 
 

 
Mortar cap and reinforcing steel designed to withstand five 
feet of surcharge in the interceptor, with a thickness ranging 
from 6 inches at the top to 18 inches at the sides. Cap to be 
installed over the brick-arch section of the MOI that runs 
between Survey Station 83+00 and the Bridge Section.  A soil cap 
of at least 3 inches on any brick-arch portion of the MOI between 
the Bridge Section and the WPCS.   

 

 

 

 
 

 

 
Conveyance capacity 
under normal 
operating conditions 
to allow transmission 
of 280 MGD to the 
WPCS.  
 
 
 
 
 
 
 

 
Bidding of Control 
Measure:  May 4, 2016 

Achievement of Full 
Operation: 
November 30, 2017  
 
 
 
 
 
 
 

1
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Main Outfall 
Sewer Upgrades 
– Phase II 

 
Additional soil will be added to the soil cap on 
the brick-arch portion of the MOI between the 
Bridge Section and the WPCS headworks, after 
the completion of, and subject to the results of, 
a geotechnical and engineering evaluation. The 
maximum thickness of the soil cap will be 2 
feet. The purpose of the geotechnical and 
engineering evaluation will be to determine the 
amount of additional soil cover, up to 2 feet, 
that can be placed on the remaining brick-arch 
portion of the MOI between the Bridge Section 
and the existing WPCS headworks without 
causing excessive settlement of that portion of 
the MOI. The parties understand that the City 
may eliminate and/or improve some of the 
brick-arch portion of the MOI between the 
Bridge Section and the existing WPCS 
headworks through construction of a proposed 
WPCS headworks project. Any improvements to 
the brick-arch portion of the MOI between the 
Bridge Section and the existing WPCS 
headworks associated with the proposed WPCS 
headworks project shall ensure structural 
integrity such that the improved portion of the 
enclosed conduit of the MOI withstands at least 
5 feet of surcharge. 

 
Subject to the results of a geotechnical and engineering 
evaluation, a soil cover of up to 2 feet on any brick-arch 
portion of the MOI between the Bridge Section and the 
WPCS. The actual thickness of soil cover placed on this 
brick arched portion of the MOI shall be the maximum 
thickness, up to 2 feet, that will cause no more than one-
half (½) of an inch of settlement of the MOI, based upon a 
recommendation by a Professional Engineer.  The 
Professional Engineer must have expertise in the field of 
geotechnical engineering and the recommendation shall be 
based on the results of additional geotechnical 
investigations and a subsequent engineering evaluation.    

 
Conveyance capacity 
under normal 
operating conditions 
to allow transmission 
of 280 MGD to the 
WPCS. 

 
Completion of engineering 
evaluation: May 30, 2017 

Completion of placement of 
additional soil: November 
30, 2017 

2
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Main Outfall 
Sewer  
Inspection 

 
Perform inspection and rehabilitation 
consistent with the Main Outfall7 Sewer 
Supplement to the Approved CMOM Program 
as outlined in Section VII of the Consent 
decree. 

 
Ensure the integrity of the sewer allowing for the transport of flow 
to the WPCS in accordance with the certification provided in 
Exhibit 4. 

 
Conveyance capacity 
under normal operating 
conditions of projects 
outlined in Rows 21-22 
to allow transmission of 
up to 280 MGD to the 
WPCS. 

 
Full Operation shall be 
maintained consistent with 
Main Outfall Sewer 
Supplement to the 
Approved CMOM Program 

1 

                                                           
7 The Main Outfall Sewer Supplement to the Approved CMOM shall include, but not be limited to, a Main Outfall Sewer Emergency Response Plan and Schedule for Repair of Defects discovered during internal and 
external inspections of the Main Outfall Sewer.  These items are documented in Exhibit 5. 

3
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